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NAMES OF 


A 
T A Fi Þ@ 


OF THE 


THE CASES 


THE SECOND VOLUME, 


A. 
A Nonymous caſes Page 898, 


The Caſes printed in Italic are cited Caſes, 


Bamber inhab. v. Hannington Page 


1305, 1308 


Aſhby v. White 
Aſlett v. Vincent 


Aſton v. Blagrave 
Atwood v. Burr 


Backhouſe v. Wells 
Badger v. Loyd 
Baker v. Bache 
Baker v. Pierce 
Bali v. Heſcott 


Ball V. MANUC, Ruſſell 


Vor. II. 


Adams v. Terre-tena 


Alben lady's a '. 


Andrews v. Linton 


959, 968, 989, 991, 1014, 
1015, 1038, 1060, 1224, 1304, 


nts Savage 


854, 1253 


Armitt v. Breame - 


Aſtell v. Andrews 


Auberry v. Barton 


821, 


808 
884 
1076 
938 
1482 
1421 
1369 
1252 
1136 


1439 
808 


1382 


9509 


9062 


1176 


| 1360 
Banbury counteſs v. Knollys and 
Wood 4 903 
Banbury earl v. Wood 987 
Banbury earl's caſe 1247 
Bank of England v. Glover 753 
Barber v. Pomeroy 816 
Barber v. Wharton 1452 
Baſingſtoke corporation v. Bonner 
1567 

Baſs v. Bradford 1411 
Bedell v. Tempeſt 803 
Bell v. Gipps 1141 
Benns v. Parre 1206 
Bennett v. Purcell 849 
Bennett v. Verdun 841 
Berwick v. Andrews g71, 1502 
Bickerflafſe v. Perkins I23T 
Biggs v. Benger 1272 
Billings v. Eeds 1214 
Bindover v 8 1470 
Bird v. Major 851 
Bifſe v. Harcourt 1053 
Blackmore v. Tidderley 1099 
| Blake v. Dodemead I 504 
43 Blancard 


A Table of the Names of the Coſes 


Blancard v. Gally Page 1245 Cholmondeley v. Bealing Page 1096 
Blenkinſon v. Iles 1543 | Clarkſon v. Buſſey 967 
Bond v. Barnes 1205 | Clements v. Langharne 872 
Booth v. marchion, Lindſey 1293 | Clements v. Scucamore 1024 
Bowers v. Mann 1554 Clerke v. Martin 757 
Brace v. Daniel 1383 Clerke v. Udall 835 
Breuſler v. Wells 1060 Clerk v. Withers 1072 
Bridge water comes v. ducem Bol- | Cliffe v. Gibbons 1324 
tan 9068 Coggs v. Bernard 909 
Brightwell v. Ne Hanning 1512 Cole v. Rawlinſon 831 
Brook v. Biſhop | 823 | Colebeck v. Peck 1280 
Brough v. Parkins 992 Colefart v. Newcomb 1205 
Broughton v. Harpur 752 Comber v. Main 1430 
Broughton v. Langley 873 Cooper v. Hundred of Baſingſtoke 
Brown v. Babbington 880 826 
Brown v. Benn et al'. 1247 Copley v. Delaunoy 1055 
Brown v. Gibbons 831 Coppin v. Gunner 1572 
Brown v. Mugg 791 Coufins v. Calcurt 811 
Buckington inbab. v. St. Michael Courtenay v. Strong 1217 
Sebington 1352 Cracker v. Glover 1058 
\ Buckmyr v. Darnall 1085 | Crockatt v. Jones 1441 
Buckſome v. Hoſkin 1057 | Croſs v. Bilſon 1016 
Bullock v. Parſons 1143 | Groſs v. Smith 836 
Burchell v. Slocock 1544 | Croſby v. Geering 972 
Burdett v. Newell 1211 | Crowther v. Oldfield 1225 
Burdett v. Wheatley 883 | Culliſord v. Blandford 883 
Burgeſs v. Brachea 1366 | Curlewis v. Dudley 872 
Burland v. Tyler 1391 20 
Burridge v. Suſſex earl 1292 D. 
Burroughs v. Willis 1556 Daniel v. Morewood 977 
Burry v. Perry 1588 | Darby v. Anely 1170 
Burton v. Souter 774 | Davenant v. Raſtor 1046, 1052 
Butcher v. Porter 1017| Davis v. Stannion 1040 
f 0 Dawkins v. Burridge 1442 
25 Day v. Muſkett 985 
| Camel v. Clavering 789 Degrave v. Hedges 1285 
Canning v. Wright 1531 | Deviſes inhab. v. Biſhops Cannings 
Carleton v. Mortagh 1005 1371 
Carter v. Davis 1020 | Dike v. Brown 835 
Carter v. Fiſh 1588 | Dike v. Mercer 1072 
Carter . Jewell 1513 Dillon 5. Harpur 898 
Cor twright v. Comber 1427 Dix v. Woodſon - 1162 
Chandler v. Meade 12110 Dobbins v. Burley 1243 
"Chelan v. Naiaby 1456 Dobbs v. Edmunds 1413 


Dorne 


Dorne v. Caſhſor4 
Dowler v. Keite 
Drew v. Roſe 
Dunn v. Hinchdy 


Page 128 


Dyke v. Blackfton 


E. 


Eaſt v. Eſſington 
Eden v. Wills 
Elde v Stephens 
Elderton's caſe 
Elkins v. Paine 
Elliott v. Cooper 
Elwes v. Macata 
Eraerton v. Selby 
Emery v. Bartlett 
Ereſkine v. Murray 
Eltwicke v. Cooke 
Etheriogton v. Parrott 
Fvans v. Brown 
Evans v. Hicks 
Ewer v. Jones 

F. 
Facquire v. Kynaſton 
Fanſhaw v. Morriſon 
Feltham v. Cudworth 
Finn v. Hutchinſon 
Fitzhugh v. Dennington 
Follet v. Troake et al'. 
Forteſcue Aland v. Maſon 
Foxworthy's cafe 
Foy v. Liſter 
Frontia v. Small 

G. 
Gaye's caſe 
Galliſand v. Rigaud 
Gardiner v. Merrott 
Garland v. Exton 
Gaſcoigne v. Ambler 
Geer) v. Hopkins 
Gerrard v. Delaval 
Gibbons v. Saunders 


789 
1398 
1275 
1449 


810 
147 
1333 

978 
1532 
1376 

865 
1015 
1555 
1542 
1557 
1006 
1101 
1524 

934 


1249 
1138 

760 

797 
1094 
1186 
1433 

848 
1171 
1418 


ö 


1066 
809 
1587 


992 
1004 


— 


in the Sxcond Vorume. 


Ginger v. Cowper Page 1420 
Glover v. Rogers 1155 
Glynn v. Yates 1452 
Godfrey v. Philpot 148 
Godling v. Godling 1548 
Goodright v. Shuffil 1418 
Goodright v. Puilyn 1437 
Gordon v. Lowther 1447 


Gould v. Johnſon 828 
Graddell v. Tyſon 1441 
Graham v. White 1530 
Grampound corporation's caſe 965 


Gravely v. Ford 1209 
Green v. Crane 1101 
Green v. Rivet 772 
Green v. Waller 891, 1534 
Green v. Young 840 
Greenway v. Freeman 810 
Gregſon v. Heather 1455 
Gritha v. Sco.t 1424 
H. | 
Hackett v. Tilly 1207 
Hale's caſe 1025 
Hales v. Owen 904 
Harrington v. Smith 1148 
Harrif..n v. Bottomley 1529 


Hart v. Langfitt 841 


Harvey v. Broad 1066 
H. ydock v. Lynch 1563 
Helbut v. Held 1414 
Hele v. Putt 1017 
Helliott v. Selby 992 
Henciques v. Weſt India Company 
| 1532 

Henry v. Cole 811 
Herbert v. Burſtow 895 
Hereford mayor's coſe 766 
Heron v. Treyne 750 
Higgins v. Jennings 1444 
Hindford earl v. Charteris 1457 
Hoare v. Dickenſon 1568 
Hodge v. Clare 1071 
Holdfaft v. Wright 1471, 1472 
Holliday v. Fletcher 1510 
A4 Hollingſhead's 


A Table of the Names if the Caſes 


Hollingſhead's caſe 
Hollifler v. Couljlon 
Holman v. Burrow 
Horne v. Powell 


Horſpoole v. Harriſon 


How v. Prinne 
Hughes v. Alvarez 
Hughes v. Cornelius 


Hutchinſon v. Savage 


Hyde v. Partridge 


J. 
Jacky v. Butler 
Jacob v. Dallow 
Idle v. Cook 
Jeffreys lord's caſe 
Jenkins v. Horne 
Jenney v. Herle 
Jennings v. Rogers 
Iles v. Pitt 
Inglede w v. Cripps 
Jocelin v. Laſerre 


Johns v. Bromfield 


Jones v. Hammond 
Johnſon v. Laſerre 
Johnſon v. Shippen 
Jordan v. Tomkins 
Joſe v. Mills 
Juſtin v. Ballam 


K 


Kempe v. Goodall 
Kempfter v. Nelſon 
Kerry v. Kent 
King v. Jones 
Kinſman v. Crooke 
Knight's caſe 
Knight v. Barker 
Knight v. Barnaby 


Knight v. Cambridge 


L 


Lambert v. Thomp/on 


Lamine v. Dorrell 
Lancaſter v. Fielder 


Page 851 


1441 


19'» 794 


1185 
1541 

812 
1409 


893, 935 
13606 


937» 1204 


891 
755 
1144 
1066 
1311 
1361 
753 
1397 
814 
1362 
787 
75! 
1459 
982 
ibid. 


805 


7 


| 


Lapiere v. ducem St. Alban's Page 


| 7 
Lapiere v. Sir John Germain . 
Lea v. Welch 1516 
Lee v. Pilmy - 1513 
Leonard v. com. Suſſex 1025 
Leveridge v. Hoſtius 1403 
Little v. Heaton 759 
Liſburn lord*s caſe 1409 
London mayor v. Mood 778 
Longueville v. inhab. Thiſtleworth 
: 969 
Lopdell v. Hart 899 
Lowe v. Davies 1561 
Lowther Sir William's caſe 1409 
Lucas v. Haynes 871 
Ludlow v. Lennard 1295 
Ludwell v. Hole 1417 
Lumley v. Quaree 767 
Lyſney v. Selby 1118 
M. 
Machell v. Clarke 778 
Machell v. Nevinſon 1355 
Mackleod v. Snee 1481 
Maddox v. Taylor 1381 
Magoons v. Dumareſque 1448 
| Maitland v. Taylor 1212 
Mallory v. Jennings 1398 
Mane v. Harvey 1383 
Manning v. Buctnal 803 
Market v. Johnſon 1121 
Mars field v. Marſh 824 
Martin v. Henrickſon 1007 
Maſon's caſe 1122 
Maſon v. Ruſſell 1541 
May v. Hodge 1287 
Medina v. Stoughton 1205 
Meredith v. Chute 759 
Middleſex ſheriffs caſe 1240 
Middleſex ſheriff v. Barnes 1135 
Mifflin v. Morgan 1504 
Molloy v. Lock 787 
Monckton v. Paſhley 974 
Monk v. Cooper 1477 
3 Moore 
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in, tbe SEcConD VOLUME. 


Moore Sir William's caſe Page 1028 | 
Moore v. Jones 1536 
Morfoot v. Chivers 1395 


Marrell v. Kendall 1287 
Morris v. Lee 1396 
Morrisv. Sir Richard Reynolds 857 
Morris v. Watkins 1362 
Moverley v. Lee 1223 
Muſgrave v. Nevinſon 1358 


N. 


Naſh v. Batterſby 986 
Naylor v. Scott 1558 
Neale v. Ovington I 544 
Newton v. Hatter 1208 
Nicholls v. Tirrett 811 
Nike v. Caldicott 1533 
Norris v. Napper 1007 
North v. Baker 1205 
Nutt v. Mills 1014 
O. 
Odes v. Dr. Woodward 766, 849 
Ogle v. Norcliffe 869 
Ongley v. Peale 1312 
Orchard v. Ireland 1033 
Overton v. Broker + 1477 
| P. 

Palmer v. Ekins 1550 
Parker v. Stanton 1414 
Parker v. Thornton 1410 
Parkins v. Wilſon 1256 
Parry v. Berry 1452 
Parſons v. Gill 895 
Peach v. Hobbs 1407 
Peers v. Henriques 841 
Pentry v. Trippett 789 
Perne v. Manners 1339, 1344 
Phettle v. Wood 966 
Phillips v. Fiſh 1588 
Phillibrown v. Ryland 1388 
Pie v. Cooper | 1243 
Nemmer v. Webb and Cripp 


1415 


Poitvin v. Tregeagle Page 771 
Pond v. Underwood 1210 
Portman v. Cane 1413 
Potter v. Pearſon 759 
Powell v. Beresford 1282 
Powell v. Hord 1411 
Preſgrave v. Saunders 984 


Price v. Eatl Torrington 873 
Pueted v. Duncombe 852 
Pulaſton v. Warburton 896 
Purſlow v. Bailey 1039 
Pye v. Billing 751 
R. 

Read v. Charnley 1224 
Reading v. Rawſterne 829 
Redſhaw v. Braſier 1328 
Rex vel Regina v. Aberford Eaſt 
inhab. 798 
Atkinſon 1248 
Auſtin 1406 
Aynhos inhab. 1511 
Baines 1199, 126g 
Banks 1082 

Barkin inhab. 1280 . 
Bedell 1585 
Benoier 1454 
Bernard 1133 
Beſt 1167 
Betts 1506 
Bewdl'y cory. 1359 
Biddington 1363 
Boyles 1559 
| Bradford 1327 
Bucknall 792, 804 
Burnaby. 900 
Burridge 1 364 
Calling wood 1116 
Cambridge univerſ. 1334 
Carliſle cup. 1357 
Carter 890 
Cave > 57 
Cecill 1305 


A Table of the Names of the Caſes 


Rex vel. Reg. v. Cawood Page 136 10 Rex vel. Reg. v. Jones Page 1013 
| Chaffey 858 Ipſwich corporation 1233 
Chalice 848 1283 
Chaveney 1368 Kent 1536 
Chaundler ibid. Kime 858 
Clegg 1406 King 14c6 
Clendon 1572 Lane 1034. 1304 
| | Collingbourn 1410 Langley 790, 1029 
Corniſh 1188 Mackarty et al'. 1179 
| Crofts 926 Maddox ibid. 
| Crowhurfl 921, 1352 Mead 927 
| Daniel 1116 Moore 791 
| Darner 821 ' Morris 12,8 
| Deman 1221 Mundy 1454 
Dixon 971 Muſeett 1355 
Doncaſter corporation Naſh 989 
1564 Newton 921 
Elwell et al”. 1514 Norwich corporation 
Ewer 756 1244 
Fawle 1452 Oneby 123 / 
Ford et al. 768 Parry v. Snelling 865 
Foflebrook 1200 Paty 1105 
Fefter 1181 Peirſon 1197 
Franklyn 1038, 1179 St, Peter's York 1249 
Fulwood 1198 Pindar 1447 
Goddard & Carlcton 920 Plint 820 
1364 Plympton 1377 
Godfrey © 1363 Pollard 1370 
Goodenough 1036 Potter 937 
Gouch - 820 Powell 1452 
Green & Bedell 1585 Recks 1445 
| Gulſton et al. 1210 Rhodes & Cole 886 
Guiſe 1008 Rippon majorem 1238 
Gumley et al, 1528 Roberts 1376 
Harman 1104 Rogers 777 
Harper 1188 Sainthill 1174 
Harris, 1303, 1406 Saville 87x 
Harwood 1405 Saxfield 1094 
Hawkins 1406 Scott 922 
Hayes 1518 Seawood 1472 
Highmore 1220 Shearing 1394 
Hill 818. 1415 Sheringbrook ibid. 
Huggins 1574 Sherwood 1366 
Johnſon 1334. 1472 | Smith 1144 
Rex 


in the SEcoND VoLuME. 


Rex vel. Reg. v. Stedman Page 1307 


Stone 1545 

Street ford inhabitants 1169 

Summers 854 

Simpſon 1379 

Tanner et al'. 1284 

Taunton 1410 

Taylor 767, 879 

Tenant 1423 

Tendring commiſſioners 

of ſewers 1479 

Theed 1375 

Thetford corporation 848 

Tooley 1296 

Traverſe I455 

Truebody 1275 

Tucke 1386 

Tutchin 1061, 1472 

Venables 1405 

Ward 1461 

Watſon 790, 817, $56 

Weſt | 1187 

Weſton 1197 

_ Whiſtler 842 

White 1379 

Wigg 1163 

Wyatt 1189, 1478 

Reynolds v. Clarke 1399 

Reynoliſon v. Blake 802 

Rhodam v. Watſon 1220 

Robert v. Harnave 1043 

Roe v. Gatehouſe 1517 

Rogers v. Rereſby 870 

Rolleflon v. May |. | 994 

Rake v. Helmer 1511 

Rovſe v. Etherington 870 

Rudwick v. Dunsfold 1512 

Ruſſell v. Corne 1031 
8. 

St. Catharine's v. St. George 1474 

St. Giles inbab. v. Everſley 1332 

Sands v. Child 932 

Sands & Tath v. Ledger 792 


Sutton's caſe 


Scawen v. Garrett Page 1172 
Seers v. Turner 1102 
Seignoret v. Noguire 1241 
Serle v. Lord Barrington 1370 
Sheer v. Brown 899 
Sherley v. Wright 775 
Shipman v. Lethieullier 1476 
Shortridge v. Lamplugh 798 
Skinner v. Upſhaw 752 
Slater v. May 1071 
Slipper v. Maſon 788 
Smartle v. Penhallow 994 
Smith v. Angell 783 
Smith v. Ayrey 1034 
Smith v. Boheme 1396 
Smith v. Bowen 1288 
Smith v. Goffe 1126 
Smith v. Gould 1274 
Smith v. Jarves 1484 
Smith v. Maſon 1541 
Smith v. Stoneard 1156 
Smith v. Therbold 1181 
Smith v. Walker & Nois 788 
Smith v. Whitehead 1503 
Snow v. Firebraſs manuc. 804 
South v. Allen 877 
South v. Rutter 810 
Sparke v. Jobber 1450 
Speed v. Parry | 1185 
Spendlove v. Aldrich 5 1320 
Spittlefields v. St. Andrews 1332 
Spring v. Eeds 1212 
Squire v. Grevett g6r 
Stanian v. Davies 795 
Stanton v. Smith 1480 
Staples v. Heydon 922 
Startup v. Doderidge 1158 
Steed v. Layner _ 1382 
Stevens v. Britland 1432 
Stevens v. Hudſon manuc, 1137 
Stevenſon v. Nevinſon 9 
Stewart v. Smith 1567 
Story v. Atkins 1427 


1005 


A Table of the Names of the Cafes. 


Tn 
Tawney's caſe 


Taylor's cafe 


Taylor v. Dobbins 
Taylor v. Sea 
Tenant v. Goldwin 
Thornborow v. Whitaker 
Thorneton v. Bernard 
Thwaites v. Aſpfield 
Tilborne v. Rag 

Tilly 's caſe 

Tilly v. Richardſon 

Title v. Grevett 

Tomkins v. Pincent 
Tonkin v. Crocker 
Topham v. Tollier 


Totnes corporation v. Cowden 


1377» 


Taonſend's caſe 


Townſend v. Thorpe 
Tranter v. Watſon 
Treviban v. Lawrence 1036, 
Tufton v. Nevinſon 


Tully v. Sparkes 1546, 


Tourner v. Beale 
Turner v. Turner 


Turvill v. Aynſworth 
Tyſon v. Hylyard 
Tyſon v. Paſke 


„ 
Vanhatton v. Morſe 
FVavaſor v. Hammond 


 Favaſor v. Parker 


Vaughan v. Evans 
Vaughan v. Lucking 
Vivian v. Champion 

| ; W. 

Wallis v. Lewis $65, 
Ward V. Evans 


Page 1009 


792 
1543 
968 
1089 
1164 
991 
816 
1051 
1008 
840 
1008 
819 
860 
786 
1129 
1028 
1507 
931 
1048 
1354 
1570 
1262 
856 


1515 


1122 
1212 


787 
1555 
1417 
1408 
1222 
1125 


1215 
g28 


Yorke v. Greenaugh 


Warner v. Irby Page 1178. 
Warren v. Conſet 1500 
Warren v. Saunthill 1090 
Watkins v. Weſt 1530 
Watts v. Goodman 1460 
Watts v. Roſewell 803 
Watſon Dr.'s caſe 790, 817 
Wells v. Oſman 1044 
Wenmouth v. Collins 850 
Weft v. Sutton | 853 
Weſtbrooke v. Andrews 927 
White's caſe 1004 
White v. Clever 1416 
Wiat v. Eſſington 1410 
Wiggins v. Ingleton 1211 
Wigley v. Peachy 1589 
Wilkinſon v. Meyer 1349 
Wilkinſon v. Tireman 1284 
Willan v. hundred of Stancliffe 
, 904 
Williams v. Cutting 825 
Williams v. W:bb 1503 
Wilſon v. Ingoldſby 1179 
Wincheſter biſhop v. Wright 
5355 
Wincheſter corporation v. Wilks 
. 1129 
Winford v. Powell 1310 
Winford v. Wollaſton 1090 
Withers v. Harris 806 
Woodend inhab. v. Paulſpury 
1473 
Moodyer v. Greſham 1053 
Write v. Crump 766 
Wyatt v. Eyland 977 
Wyatt v. Winkford 1528 
Tm 
Yarmouth earl v. Ruſſell 1142 
866 
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. 2 OF. 
The Chief Officers 1 in the A 
AT THR + - 


Time of the Death of King William nt, 
8 March 1701-2. 


IR Nathan Wright tnight, keeper of the ot tal Eng- 
land, the rf day on which King William III. died, viz. 
the eight wr arch, delivered the great ſeal into the hands of 

Queen Anne, being then ſitting in council, and the Queen re- 


delivered it to him, * ee of obs py 
England. Jour 


Sir John Trevor knight, maſter of the rolls, held his we for The office of 
Si Jbn Trevor big to of he Ente Kl. maſter of the 


but yet he accepted a new 2 the gucen of the ſaid — he | 


office for his life. a wb . | —_— 
Sir John Holt brig, > wftice of the ling's bench, hold- 
ing his office by writ, thoug 5 quamdiu ſe bene geſſerit, 
held it to be determined by 55 the king, notwithflanding 


the a of 12 & 7 Will. 3. 2. efore the queen in council 
gave orders, that he ſhould have a new — which he received 
eccendingh, and was ſworn before the lord "I the great ſeal 
the Saturday . viz. the — of tha 701 


Sir "ZR Turton 455 
Sir Littleton Powys knight f Juſtices of the king's bench. 


Vir Henry Gould &night 


Vor. II. B Sir 


„ 


748 


Sir John Hawles 


A lift of the chief officers in the law 


Sir Thomas Trevor knight, chief juſtice of the common fleas. 
Sir Edward Nevill tmight 2 4 

Fir John Powell knight | [ juftices of the common =_ 

Sir _ Blencoye knight 


Henry Boyle eſquire, chancellor of the exchequer, received 8 
new commiſſion, and was ſworn in the court of 3 


May 12 or 13. 


bir Eq ward Ward tnight, chief baron. 
Sir Henry Hatſell knight 
Robert Tracy equire barons of the exchequer. 
Sir Thomas Bury knight 
Sir Richard Simpſon hnight, curſitor baron. 


The right honourable Gray earl of Stamford, chancellor 


oth 7 dutcy of Lancafter, was removed from the ſaid office, and 


ohn 4 ders Gower baronet, was made chancellor of the 
duchy, and took the oaths 7 the ** in council the 1 -firft 
ef April 1702. 


Si- William Wogan knight n 
Sir Nathaniel Bond knight * ting n cnt; | 


Edward Northey e ori attorney general, 
3 general. 


Sr Ambroſe Philips night Þ: 
Sir George. Hutchins knight 
King's ſerjeants. 


ir Salathiel Lovell knig 
Sir John Dainall #nighr 
Sir Joſeph Jekyll knight : 
Charles Whitaker ue 


* 
* 


John Conyers eſquire | 
Sir Nathaniel Po well baronet | Du 
William Cowper e/quire - oy 14 
Agtiondy 4h 2 counſel. : 
Edward Clerk e Cat 
| Williams Farrer — 


Entwi file Ware, Vice- cathy of the 12 75 was re- 


moved, and John Weddall efquire promoted to the ſaid office, why 
_ 7703, and was N by 2 Brennard of W Inn. 


Edward 


at the demiſe of Xing William III. 749 
Edward Northey e/quire, attorney of the duchy of Lancaſter, C 


Aſhurſt equire, attorney of the county palatine, was re- 
moved, and Robert Starkey e/quire promoted to the ſaid office. 


Fuſtices of Wales. | 
Sir oſeph Jekyll knight, chief juſtice (a) 3 juſtices o Chef. Note, i 
Sir Salathiel Lovell knight g Juft f (a) Note, it 


net determine the demiſe of the king ; otherwiſe he would have been removed, ; 
made for the ſai 4% by Me. Conyers ſe ; great intereſt being 


Mr. ſerjeant Neeve ce | ; 

F — Floyd Squire | Juflices of Weſt Wales. 
W 175 rrivent Hook 225 FS. | | 
— Wil Peaſley equire | Juflices of North Wales, x 
We. Mr. ſerjeant Pawlett | 


Robert Price Muir: } Juſtices of South Wales, 


4. 
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. Under a cove- 
nant to make 
an aſſurance at 
the coſts of the 
covenantee, he 
js bound to ten- 
der the coſts 


400. Holt 177- 
vide Com. Con- 
dition. H. 2d 
Ed. vol. 2. p · 


435,456. 
But if the parti. 


cular aſſurance 
is not aſcertain 


ed, the cove- 
mens muſt give the covenantee notice what aſſurance he will make. D. acc. 12 Mod. 400. 
401. Holt 177. Vide Com. Conditien, H. 24. Ed. vol. 3. p. 455+ Vide Jenk. 305. pl. 7+ 


In an ejectment 

upen a clauſe 

for a re-entry 
tis not nec*ſ. 


Cary to prove an 


actual entry. , 


R. acc 3 Keb. 
218. pl. 26. 1. 


Vent. 248. 


Dougl. 46. 


D. acc. Burr. 


1397. p 
Sed vide i Vent, 
282. Salk. 259. 


Holt 264. 


* 


+» 


. Which this afion was brought, was) or any particular aſ- 


* "4 n 
* 
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N covenant brought by Heron againſt Treyne it was ruled 

by Holt chief juſtice of the king's bench upon evidence 

at the trial at Lent aſſiſes at Southwark March 27. 1 
Anne 1702, that if A. covenants with B. to make farther 
aſſutance to B. at the coſts of B. A. ought to give notice 
to B. what ſort of aſſurance he will make, and then B. ought 
to tender the coſts, and then J. ought to make the aſſur- 
ance, But if the covenant is, that £. ſhall make a- new 
demiſe to B. at the coſts of B. (as the covenapt, upon 


a © 2» == 6 ©9S am ri. We =o oh 


ſurance ſpecified in the covenant ; then B. ought firſt to 
tender the coſts, and then A. ought to make the aſſurance. 
For in the former caſe B. cannot know what coſts will be 
ſufficient to tender, before he knows, what ſort of aſſurance 
A. will make; but in the latter caſe by the inſpection of the 
—_—_— itſelf be will know what ſort of aſſurance will be 
made. | 


Little ver,. Heaton. 
8. c. Salk. 259. Holt 264. | 

N ejectment was brought by the leſſor againſt the leſſee 
for years of land, &c, rendering rent, for-breach of 
the condition contained in the leaſe for non-payment of the 
rent (there being a clauſe of re-entry in the leaſe for non- 
payment thereof.) And upon not guilty pleaded, it being 
tried before Holt chief juſtice at the - aſlizes at Southwark 
Mar. 26, 1702, 1 Ann. R. after confeſſion of leaſe, entry, and 
ouſter, Mr. Broderick for the defendant inſiſted upon it, that 
this conſeſſion by the defendant of entry, &c. did not extend 
to the confeſſion of an entry, that was neceſſary to make title 
to the leſſor of the plaintifff but only an entry to make his 
leaſe to the plaintiff good; and therefore that the plaintiff 
ought to prove an actual entry by the leſſor of the plaintiff 
| a ſor 


. 
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&c. 


Anno 1 regni Annæ reginæ. 
for the condition broken, before which he had not in point of 
Jaw any title. And Holt chief juſtice ſaid, that it was always 
held ſo until the time of Hale chief juſtice, and then it was 
ruled by Hale at the aſſizes in Bucks, that the general conſeſ- 
ſion of leaſe, entry, and ouſter, was ſufficient in ſuch caſe, 
and that the plaintiff ſhould not be driven to prove any ac- 
tual entry by his leſſor ; but he reſerved it for his more de- 
liberate opinion, a caſe being made of it. And afterwards it 


being moved in the king's bench, the judges there were of 


the ſame opinion : and afterwards in the time of Scroggs 


chief juſtice, in ejectment between the leſſee of Sir Robert Pye 


and Billing it was held accordingly in the king's bench: but 
notwithſtanding theſe caſes, very ſoon after the revolution 
the ſame point aroſe before himſelf in evidence upon a trial 
at niſi prius at Guildhall, and he doubted of it, and reſerved 
it as a point for his opinion, and cauſed it to be moved in the 
king's bench, where the three puiſnejudges, viz. Sit Wilkam 
Dolben, Sis William Gregory, and Sir Gyles Eyre held, that the 
general confeſſion. of entry by the defendant was enough, 
and that the plaintiff ſhould not be driven to prove an actual 
entry by his leſſor, according to the practice ever ſince the 
aforeſaid opinion of Hale chief juſtice, but he doubted of it 
himſelf then. But in this preſent caſe, he ſaid, that it ſeem- 
ed to be ſettled, and therefore he would not unſettle it; and 
therefore he ruled the preſent caſe according to the opinion 
of Hale aforeſaid, 41 


Jones ver. Hammond. 
Pleadings, Lutw. 124- L 22 


* an action upon the caſe brought bythe plaintiff —— * 


the defendant for ſtopping a way, the plaintiff declared, 
that he was poſlefſed of the cloſe of J. and that the defend- 
ant was poſſeſſed of the cloſe of B. and that the plaintiff 
habuit, et habere debuit, a way over the cloſe of B. &c. Upon 
not guilty pleaded, upon the evidence at the trial, March 19, 
1701, at Lent aſßzes at Maid/tone 1 Anne regine, it was 
j by Mr. Broderick, that the plaintiff ought to be non- 
ſuit ; becauſe it appeared by the plaintiff's declaration, that 
the defendant was poſſeſſed of the cloſe of B. and for that 


reaſon ſuch a general declaration of a habuit et habere 


debuit is not good, but the plaintiff ought to ſhew his title 
to the way; for ſuch a general declaration is only good 
againſt a wrong doer ; but in this caſe if the plaintiff reco- 
vered, it might be, that the court at Vſminſſer would 
hold, that this defe& was aided by the verdict, becauſe 
they would intend, that the plaintiff ſhewed his title to the 
way in evidence, But Holt chief juſtice faid, that the de- 
ſendant had good reaſon to have demurred ; but he bad au- 

| „ thotity 
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Hr Aro. 
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This was the 
Opinion of all 
the judges in 
Hilary term 


1707. 

But the demand 
of the reat muſt 
be proved not- 
withſtanding the 
confeflion of 
the entry, 

Ex relatione 
Mr.  uftice 
Blencowe. 


Vide 4 G. 2» 


c. 28. 


In an action for 


ing a 


_wayz if it ap- 


pears upon the 
declaration that 
the defendant is 
d of the 
nd over which 
way . is 
claimed, the 
plaintiff aughe 
to ſer forth his 
title to the way. 
Vide — a 
Str. 6. 
R. cont. Lutw, 
119. 2 Vent, 
186. - 
Vide etiam 3 
E 266. 6 
od. 313. poſt 
109 3. ad ante 
266. 


Bat no objetion = 


can be taken at 


the trial becauſe 
* does not da 
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lens: 


. 
HAMMOND. 


Tf a man mar- 
ries a ſecond 
time before his 
firſt wife dies, 
his firſt wiſe is 
not a compe- 
tent witneſs to 


1, 23» = R. 
263. N. acc, 1 
Hale. P. C. 


93. | | 
Vide 2 Cha, 
Cal. 39 · 


„ 


thority only to try the iſſue, and the plaintiff had no need 
to prove more than was contained in the declaration; and 
fot that reaſon he over- ruled Mr. Broderict's objection, and 
the plaintiff recovered à verdict. e 


Broughton ver 1 arpur. 


I N ejectment, the plaintiff made title to his leſſor to the 
lands in queſtion as ſon and heir of Jerome Jargues and 
Hannah his wife, in right of Hannah. Pie defendant gave 
in evidence, that . Jacgues was married before he was 
married to Hannah; and the woman, to whom it was ſup- 
poſed he was married before, was produced at the trial, 

mer aſſizes 13 Will. 3. at Maidftone, to prove this mar- 


* Triage. - The counſel for the plaintiff oppoſed her teſtimony, 


becauſe ſhe ſwore for her advantage, viz. to have a huſ- 
band, the huſband then being living. But nevertheleſs Gould 
juſtice of the king's bench, then judge of aſſize, admitted 
her teſtimony, But afterwards the ſame cauſe upon the 
ſame title between the ſame parties was tried before Hoh 
chief juſtice, at the aſſizes in March at Maiaſſone, 1 Ann. 


reg. and he refuſed, after debate, to admit the former wife 


A carrier may | 
detain goods for 
the carriage. 
D. acc. poſt $67. 
Ag. Burr. 286. 


to be witneſs for this purpoſe; but upon other evidence the 
former marriage was proved to the ſatisfaction of the jury, 
being gentlemen, whereupon they found a verdict for the 
defendant. But in the former trial before Gould juſtice the 
jury found a verdict for the plaintiff. 


Skinner . ver/; Upſhaw. | 


IH E plaintiff brought an action of trover againſt the 
* defendant, being a common cartier, for goods deli- 
vered to him to carry, c. Upon not uily pleaded, the 
defendant gave in evidence, that he ole to deliver the 
goods to the plaintiff, if he would pay him bis hire; but 
that the plaintiff refuſed, &c. and therefore he retained 
them. And it was ruled by Hal chief juſtice at Guildhall, 
(the caſe being tried before him there) May 12. 1 Ann. reg. 
170. that a carrier may retain the goods for his hire; and 
upon direction, the defendant had a verdict given for him. 
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The Governor and Company of the Bank of 
l / G 


England ver. Glover. 
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N indebitatus aſſumpſit brought by the plaintiffs againſt Upon a promiſe 


the defendant for 4544. 18 5. and 34. lent to the defend- 
ant by the plaintiffs, and another count for 454. 18s, and 
d. laid out at the requeſt of the defendant for the uſe of 
the defendant ; and nen aſſumf/it pleaded; upon the evidence 
at the $i. before Holt chief juſtice, at the ſittings at Guila- 
hall, Paſch. 1 Ann. the caſe was thus. The defendant, 
Fan. 31, 1700. brought a note of Mr. Shepherd the gold- 
{mith, payable to Robert Stamper for 454 J. 185. 3 d. to the 
bank of England, and prayed Mr. Maddecks the caſhier of 
the bank to give him a /pecie bank note payable to the ſaid 
Stamper for the faid note of Shepherd ; which Mr. Maddocks 
refuſed, but told the defendant, that if he would promiſe to 
pay the bank the 454/. 18. 3 d. in caſe Shepherd did not 
pay the ſaid note, he would give him a ſpecie bank note pay- 
able to himſelf for the ſaid ſum; to which the defendant 
agreed, Whereupon Mr. Maddacts accepted Shepherd's note, 
and gave the defendant Glover a ſpecie bank note of 4541. 
18s. and 3d. This was done upon the Friday. The Monday 
after, this note of Shepherd was ſent to him to be paid, and 
Shepherd refuſed to pay it. In the mean time Glover gave 
this bank note to J. S. for a debt owing by him to J. &. 
and F. S. received the 454. 18s. and 3d. of the bank, 


And after debate by the counſel of both ſides, Holt chief juſ- 


tice was of opinion, that this evidence did not maintain the 
ation, For (by him) this was not money lent, nor laid out 
for the uſe af the defendant z but it was a buying of the 
note of Shepherd with a warranty of ic from the defendant ; 
and therefore the plaintiffs might well maintain a ſpecial 
action, but not a general indebitatus aſſumpſit. It was urged 
by the plaintiffs* counſel, that this noge was only a depoſitum 
or pledge. But to that the chief juſtice anſwered, that 
that could not be, becauſe it was not redeemable by the de- 


* 


pledge. The plaintiffs were nonſuit. 
Jennings ver/. Rogers. 


I ejectment upon evidence at ni privs at Lent aflizes at 
Southwark, the caſe appeared to be thus. A. was te- 
nant of the lands for like. remainder to B. in tail, re- 
mainder to C. for life, c. B. leaſed and releaſed all his 
eſtate to A. then a præcipe was brought againſt 4. 
A. vouched B. and C. and they vouched the common 


70. Holt 618. 
4 18. Vin. 213. pl. 3. 214. Pl. 6. but ſee alſo Pig - 35, 36. 


B 4 vouchee, 


76. and vide Cruiſe 206, 207: 39%» 211. 1 Vent. 303. 35 


by the perſon 
who gets caſh 
for a note to 
pay it if the 
maker ſhall not, 
a ſpecial action 
may be main» 
tained. 

An action for 
money lent, or 
laid out, not. 
All pledges are 
redeemable, 
Vide pot 917. 
24 G, 3. f. 2. 
8 42+ ſ 6. 
Com. Dig. 
Mortgage. A. 
2d. Edit. vol. 
4+ 7.258. 


fendant, and redemption is incident to the nature of a 


A recovery in 
which the te- 
nant in tail is 
vouched, and 
vouches, jointly 
with another 
on, bars the 
ntail, | 
3 ow Salk. - 
lowd. 5144 
205. 206. 
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Jexx1x6+ vouchee, and the recovery was perſected. The queſtion 


. 
RoGLras. 


Term adjourn- | 


@ - 


| * |, Thurſday the /econd” day of the term (quindena 


was, if this recovery was good, to bar, the intail? And 
Holt held, that it was, though C. had but an eſtate for life. 
But be reſerved it for a point for his farther conſideration. 
See Plowd. Com. Manxel's caſe 504. Fare v. Snew ; and 
3 Co. 5. b. Cuppledike's caſe. And afterwards he gave bis 
: Opinion acemtling?ys wr conſideration had. 


Memorandum, That the — of April ing AY 
pointed or the 72 51 coronation, which was to happen on 
aſchæ 

being the Monday before) one judge of each court went to 
'  Weltminſter, to keep the eins of quindena Paſchæ, and 
there received a writ of adjournment, to adjourn the term 
from quindena Paſchz until tres Paſche ; which being 
read in the ſeveral courts, they returned. And afterwards 
at the appearance day of tres Paſchæ all the Judges at 
Weſtminſter 5 and . bufin JL ' 


74 · 
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. 
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\Sir John Holt Chief Juice. 
Sir John Turton _ 
Sir Littleton Powys f Fuſtices. 
Sir Henry Gould 


Jacob verſ. Dallow. 
S. C. Salk, 551, | 


N a declaration upon attachment upon a prohibition, , prohibition 
the plaintiff ſhewed a right in him and all thoſe whoſe mall not be 


eſtate he had to a ſeat in the church, and that the de- — 


fendant ſurmiſing a uſage to ſit in the ſaid ſeat, time where- bas no power to 
of, &c. had libelled againſt him for having diſturbed him try one of the 


in ſitting there; that the plaintiff had denied the ſaid uſage — — — 


' inthe ſpiritual court, and that the judge of the ſpiritual ynjef foch fat 


| it, r. is denied. 
court had nevertheleſs refuſed. to allow it, &c. The de- 3 20. 


fendant in bar pleaded the ſaid uſage, Oc. and traverſed 1 dee che 3: 
the preſcription alleged by the plaintiff, to have a ſeat in the there cited. 
ſaid church, Cc. The plaintiff demurred. And the de- , meylibel 
fendant joined in demurrer. And now Mr. Eyre for the in the foirteual 
plaintiff urged, that though the plaintiff by his demurrer court for diſ- 
had confeſſed, that he had not any title to his ſeat by pre- — 
ſcription, yet the deſendant founding his libel in the ſpi- fax church by 


ritual court upon a cuſtom, which is not triable there, but yay. of 


gat common law; the defendant could not have a conſul- 105, Moor.$78. 


tation; and therefore his traverſe is ill, for it is not mate- 1 Sid. $8. pl. 6. 
rial, whether the pleintiff has any title or not. But ſince tel. 


be has denied the cuſtom alleged by the defendant in his . 35,18. 24, 


libel, and the ſpiritual court has not power to try it, the vol. 1. f. 259- 
Prohibition muſt ſtand. And he cited Het. 25 in the caſe * 
of Eaton v. Ayliffe, it is ſaid by Richardſon chief juſtice, that deter 
if title de made in the ſpititual court to a ſeat, in the feffion only, if 
church by preſcription, it is merely coram nos judice z and the party againit 


the 
My 78. Carlton v. Hutten, where it is ſaid, that a ſeat L ee Ki 


2 be claimed by preſcription, and an action upon the no title to the 
42 lies for diſturbance of the enjoyment of it at common r | 


. . 44. "Com, Dig. Lung. G. 3. 24. 24. . 15 19% 
© bh, law. | 


C 
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Jacon | 1 He cited alſo Sir 7. Jones 3. Bradbury v. Burch, as a 
| 5 8 caſe ſtrong to the purpoſe; where in an action upon the caſe 
NF for diſturbing him in the enjoyment of a ſeat in a pariſh 
church, which ſeat the plaintiff claimed as appendant to his 
houſe by preſcription, without alleging repairs, the de- 
fendant pleaded preſcription in himſelf and his ance(- 
tors, and traverſed the preſcription alleged by the plain- 
tiff; and adjudged, that the traverſe taken by the de- 
fendant was impertinent, and that the caſe reſted ſolely upon 
| the diſturbance; and judgment was there after verdict given 
: for the plaintiff, Sed non allocatur. For per Holt chief juſ- 
tice, the defendant, if he pleaſes, may ſue upon his pre- 
- ſcription in the eccleſiaſtical court, to have his poſſeſ- 

| ſion quieted, which the ordinary ought to do upon the 

foundation of his uſage to have ſat there; for one may ſue 

; upon a preſcription in the ſpiritual court, if i it is not denied, 

(a) Vide ante as upon a modus decimandi ; or for (a) A penſion due by 

ere. a. preſcription, and the ſpiritual court will give judgment upon 

it, Then in this preſent caſe the preſcription, upon which 

the defendant Iibelled, is not denied by the plaintiff z and 

therefore the (piritual court may well proceed upon it. Then 

| 2s to the preſcription alleged by the plaintiff in his declara- 

p tt:jon, it is conſeſied to be falſe by the demurrer,” and-conſe- 
8 quently it appears that the plaintiff had no right to the ſeat; 
and therefore he ought tot to have a prohibition, -though 

the plaintiff in the ſpiritual court had only a bare poſſeſſion; 

for the foundation upon which the prohibition ought to be 

granted, is the invaſion that is made by the ſuit in theeccle- 

fiaſtical court upon the temporal preſcriptive right of the de- 

; n but in this' caſe there is none ſoch; and then if 

8 de defendunc had no extraordigary title, yet he had the poſ- 

15 5 OE | ſeſſion, and being diſturbed in it, the ordinary has conuſance 
of the diſturbance, and may ſettle and quiet 'the poſſeſſion ac+ 
cor ding to the uſage, no temporal right being infringed. And 
therefore (by him) a conſultation ought to be granted. 8 


by. * ; af pee e was granted by the whole dor. 
ns wt o | Regina ver}. Ewer,. 
4 ra . T s. c. 7 Mod. g. 1 1 ls; TEST 
Where part of Scire facias was ſued againſt the defcndaint upon a 1 | 
. cogniſance acknowledged by him before one of the 
* ee batte of this caurt, upon the ting of à certiorari to re- 
<0. man move an indictment found at 15 general quarter ſeffions of 


. the peace before the juſtices of A. peace there, c. The de- 
n ſe ndant (a) Irayed oyer of the recogniſance, and of the con- 


ave bern to fi ition thereof; and they being entred in huec verba, the de- 
| ha 22 U | 9 55 demutred; and Judgment. was given for the defend - 


cleik. [a ce tak by a of B. N. upon the removal of an 

l 72 NN A Rot i g W. 2 11. esd. S. C. * 
61a. Vide Str. 1165. Rurr. 10 

Tas From the _ in - Mod. 9. it ic Gould ben thi defendant d wot pra oyer, 


wy ant, 
4 


EFaſter Term 1 Anne regine. 
ant, for a manifeſt variance between the. recogniſance men- 
tioned in the ſcire facias and the recogniſance entered in hec 
verba, inaſmuch as it was mentioned to be part of the con- 
dition of the recogniſance recited in the ſcire ſacias, that 
defendant ſhould give notice of trial proſecutors et ejus cle- 
rico; but the condition of the recogniſance entred upon the 
oyer prayed was, that the defendant ſhould: give notice of 
trial proſecutori aut ejus clerice, Mr. King counſel for the de- 
fendant took another exception, , viz, that this recogniſance 
varied from the form preſcribed by the act of parliament 
lately made, in this, that the ſaid ſtatute, appoints that the 
ſum ſhall be 20/. but this recognizance is of 40/. But to that 


exception the chief juſtice anſwered, that. notwithſtanding 


NM. 
RINA 
Reza. 


that, the recogniſance will be good by the comman law; for - 


before the 5 . M. c. I i. any judge of this court might have 
taken a recogniſance with condition to proſecute, &c. And 
the conſtant practice in Landen and Miadleſar for remoyal of 
indictments by certiorari, before. the ſaid ſtatute was ſo ; but 
the difference was, that after the (aid act, and before the act 
of 8& g MH. z. c. 33. although ſuch recogniſance had been 
taken by a judge, yet that would not have made the certiorari 
a ſuperſadeas: but ſince the laſt act, if a recogniſance be 
taken by a judge to proſecute, and a certiorari granted, the 
certiorari will be as much a ſuperſadeas, as if the recogniſance 
ogy been taken by the juſtices of peace, according to 5 NV. 


& M, c. 11. | 
wo 9. Cato Matti, on nn 

H E plaintiff brought an action upon bis. caſe againſt 
T the defendapt nppu ſeyeral promiſes ; one count was 
upon a general indebitatus afſumpſuit for money lept. ts the de- 
fendant ; another count was upon che cuſtam af merchants, 
as upon a bill of exchange; and ſhewed, that the defendant 
gave a nate ſubſcribed by himſelf, by which he promiſed to 
pay — to the plaintiff or his order. Upon zen afſump/it 

2 verdict was given for the plaintiff, and Pony — And 
it was moved in arteſt of judgment, that this note was not a 
a bill of exchange within the cuſtom of merchapts, and there- 
fore the plaintiff, having fleclared upon it as ſuch, was wrong; 
but that the proper way in ſuch caſes. is to declare upon a 
generab indebitatus ofſumpſit for money lent, aud the note 
would be good evidence of it. But it was argyed: by Sir 
Bartholomew Shower the laſt Michodlmas term for, the glain- 
tiff, chat this note, being ,payable to the plaintiff or his 
order, was 2 bill of exchange, inaſmuch as by its nature 
it was. negatiable ;, and that diſtinguiſhes, it from. a, pate 
Payable ta J. S. or bearer, which be, admitted was. not 
a bill of exchange, becauſe it is not aſſignable not in- 
no past of tham wag, given is reſpect of a particular coent in tha declarations 
is inſenfible. . C. Jak. 129. * „„ R . Dasdgnen dorſable 


1 : 
4 . Y 
* . 4% 5 3 # 46% „ * $4 »% 


A promiſſory 
note payable to 
S. or order 
is not a negotia- 
ble inſtrument 
within the cuſ- 
tom of mer · 
chants. 2 
S. . Salk. 1 
R. acc. — <a 
774. 825, 6 
Mod. 29. 
Sed vide 3& 4 
Ann. c. 9. 


Nor is A pro- 
miſſory note 
payable to J.. 
or bearer S. 
But it is evi- 
dence of money 
lent to J. S. 
D acc. 12 Mod, 
| 

here intire 
damages are 
given it cannot 
be intended that - 
valeſs that count 
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Cizxzxz dorſable by the intent of the ſubſcriber, and conſequently 
MIA ein. not negotiable, and therefore it cannot be a bill of exchange, 
| becauſe it is incident to the nature of a bill of exchange to 
be negotiable : but here this bill is 2 — for if it 
been indorſed payable to F. N. ** might have brou 
his action upon it as upon a bill of exchange, and might have 
declared upon the cuſtom of merchants. Why then ſhould 
it not be before ſuch indorſement a bill of exchange to the 
plaintiff himſelf ; fince the defendant by his ſubſcription has 
ſhewn his intent, to be liable to the payment of this money 
to the plaintiff or his order; and fince he hath thereby 
| agreed, that it ſhall be aſſignable over, which is by conſe- 
uence that it ſhall be a bill of exchange? That there is no 
ifference in reaſon, between a note, which ſaith, „I pro- 
miſe to pay to J. S. or order, &c.” and a note which 
faith, '** I pray you to pay to J. S. or order, c.“ they 
are both equally negotiable ; and to make ſuch a note 
a bill of exchange, can be no wrong to the defendant, be- 
| (s) Ace, Salk, cauſe he, by the figning of the note, has (a) made himſelf 
125. to that purpoſe a merchant. 2 Ventr. 292. Sarsfield v. Ni. 
| therly, and has given his conſent, that his note ſhall be ne- 
gotiated, and thereby has ſubjected himſelf to the law of 
merchants. But Holt chief juſtice was totis viribus againſt 
the action; and ſaid, that this note could not be a bill of 
exchange. That the maintaining of theſe actions upon ſuch 
notes, were innovations upon the rules of the common law; 
and that it amounted to the ſetting up a new ſort of ſpecial- 
ty, unknown to the common law, and invented in Lombard- 
"eg Bans which attempted in theſe matters of bills of exchange 
| cd give laws to Weftminfler-hall. That the continving to 
1 * Þ declare upon theſe notes upon the euſtom of merchants pro- 
ceeded from obſtinacy and opinionativeneſs, ſince he had al- 
ways expreſſed his opinion againſt them, and fince there 
was ſo eaſy a method, as todeclare upon a general indebitatus 
aum for yo lent, c. As to the caſe of Sarsfield v. 
 Witherly, the faid, be was not Tatisfied with the judg - 
ment of the King's bench, and that he adviſed the bring - 


— 


ing of a writ of error. g | 

2 _ _  - Gould juſtice ſaid, that he did not remember, it had ever 
deen adjudged, that a note, in which the ſubſcriber promiſ- 
ed to pay, Cc. to J. S, of bearer, was not a bill of exchange. 

IThbat the bearer could not ſuc an action upon ſuch a note in 
Veen his own name, is without doubt; and ſo it was reſolved be- 
teen Horton and Cin now printed in 3 Lev. 299. but 
tmat it was never reſolved; that the party himſelf (to whom 
ſuch note was payable) could not have an action upon the 
euſtom of merchints upon ſuch # bill. But Hol chief juſtice 


Aa anfwered/thatit was held in the ſujd caſe of Horton v. Cg, 
tnt ſuch a note was not a bill of exchange within the ouſ- 
iN -  -,, toms of merchants, And afterwards in this Eaſter term it 


was moved again, and the court continued to be of opinion 


— 


1* caſe upon aſſumpfit the plaintiff declared, that the de- The 
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inſt the action. And then Mr. Branthwaite for the hin- Cruxrn 
tif urged, that if this note was not a bill of exchange within uu. 
the cuſtom of merchants, then the promiſe founded upgi it 
was void ; and then it could not be intended, that any da- 
mage was given by the jury for the breach of it, but all the 
damages muft be intended to have been given upon the ge- 
neral indebitatus aſſump/it. Holt chief juſtice ſaid, that would 
be true, if it had been void by reaſon of its being inſenſible; 
but this matter is ſenſible enough, though not ſufficient in 


law to raiſe a promiſe ; and therefore one cannot intend, but 


that damages were given for it; and conſequently that judg- 
ment muſt be arreſted. And judgment was given, quod querens 


nil capiat per billam, &c. by the opinion of the whole court. 


| Potter ver. Pearſon,  _. 2 
1.99 8. C. Salk. 129. Holt 33. TY 
RROR upon a judgment given by nihil dicit in C. B. A cuſtom hats 
E in an action upon the caſe upon a bill of exchange ning 
upon the cuſtom of merchants, in which the plaintiff declar- to pay money 
ed that there was a cuſtom in London, &c. that if a merchant to another or his 
ſigned a note; promiſing to pay to J. S. or his order, &c. obliges wpay ie, 
that he became obliged by the cuſtom to pay it, c. And is a void cuſtom. 
now Mr. Acherley attempted to make a diſtinction between i 
this caſe and the caſe of Clurte v. Martin, ante 757 ; be- 
cauſe that in the ſaid caſe of Clerke v. Martin the cuſtom 
was laid generally to be between all merchants, &c, of 
which the court will take notice, and conſequently will take 
notice that there is not any ſuch cuſtom z but in this caſe 
the cuſtom being confined to the merchants in London, the 
court cannot take any other notice of it than as it is pleaded, | 
the which being confeſſed, by permitting judgment to pass 
by nihil dicit, muſt be looked upon by the court as true; and 
it not being void nor unreaſonable, the judgment ought to 
be affirmed, Sed non allocatur. For per curiam it is a void 
cuſtom, ſince it binds a man to pay money without any * 
conſideration. For the rule is, ex nudo pacte non oritur actio. 
And therefore the judgment was reverſed. ' 
Meredith ver, Chute. - 5 
8. C. Salk. 28. but with ſome difference. 7 Mod. 12, -- 1 
delivery of 
fendant, in conſideration that the plaintiff at'the ſpecial _— _ 
requeſt of the defendant deliberaſſet to the defendant guandam miſe: — the 
notam, by which one Harft aſſumed to pay to the plaintiff a dellrerermoney, 


hundred guineas, aſſumed to pay to the plaintiff, &c. Upon — 4 


non afſumpſit pleaded, verdiQ for the plaintiff. And now Mr. promiſe. 


Gilbert moved in arreſt of judgment, that the conſideration And in an e- 


of this promiſe was not good, ſince it did not appear, that 82 | 


need not prove upon what confideration the note was made. 


<= <— - — * - 
i ——— EY 1 
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Mezzvr7= FHuyfrfizave' this note to the plaintiff upon any good conſi- 
Cxvaex, derten, and conſequently the faid note would be void, and 
: the delivery of the ſaid note by the plaintiff to the de- 
ſendant would be no prejudice to the plaintiff nor advantage 
to the defendant. Fat it was refolved (per totart curiam) 
that this was 4 good'confideration ; for though no conſider- 
ation was expreſſed in Harſts note, yet the note being ſab- 


ſcribed by Hur, was good evidence of a debt due from 


Hurſt to the plaintiff; and therefore the delivery of the evi- 


dence of his debt to the geſendant at his requeſt was # good 


conſideration of the aſſumpſit of the defendant, upon which 


this action was brought. And judgment was given for the 


plaintiff, Note, Holt chief juſtice ſaid, that he was of opi- 
nion upon the trial, that it was not neceſſary for the plaintiff 


to prove, upon What conſideration the note of Hur was 
given, the defendant having admitted it to have been given 


| upon good conſideration by his promiſe. 
72 757 7 | FPeltham ver. Cudworth. 
*. ee EE plaintiff ſued a fire Faciar upon a judgment of 
which is not de- 8171. 13s. recovered by him as executor to Thomas 
- livered, can be Feltbam iu an action of debt ht by him againſt the de- 
a deed, K cc. ſendant. The defendant at the the return of the ſe · 


67. N 
1 — eee, (which as well as the firſt /eire facias was re- 


Tnerefore an turned „c.) folemniter exattus ventt et dirit quod 19 non 
infrument Peel dedicere quin praediftus the plaintiff extentionem de debito, 
be figned and ipſens the defendant lrrandis habere debeas, Sed rdim the defend- 


NN ot aan ant witerins dicit quad the plaintiff exerutionem de debito, &c. 


we add direts Provedidtis ſuper perſonam of the defendant habere non debet quia 


It to be deliver - dicit quod per a certain act of parliament made 8 . 3. inter alia 


1 „6% itt ws enacted quod licrras et licitiom foret ad & pro duabus tertiis 
No inftrument Portibus vel pluribus in numeroet valoreommum realium creditorum 
need be pleaded cormm executoribus adminiſiratoribus guardianis et fiductariis et 
. aliit prrſonis authorixatis per eos aut aliquim corum facere tale 


in nature to a greeamentum ſeu compoſitiones guulia putarent apta vel rationabilia 


D. op) eorum uſualibus locir cummorantiat five furrant vel devenerant 


Wil. 122. . | . . 
The omifion of Je guodlibot tale agreramentum vel compoſitio fatta pro arquali 
a profert when neceffaty is a defeft in form only, Qu ? R. acc. 1 Sid, 308. and vide 4 Ann, a. 
16. f. 1. If a ſtatute authoriſes a certain proportion of « man's creditors to make a compoſi- 
tion with bim, and declares that ſuch compoſition being made for the equal benefit of all his 
ereditors-ſhall bind all, a compoſition to take a certain ſum in the pound for the debts due to 
ſuch of the creditors as ſhould fign it, is a compoſition within the ſtatute for the benefit of all the 
creditors, and all of them wilt be intitled to it. Qu? 8. C. Com. 112. If a ſtatute be made in 


who would inſiſt upon it to ſhew that be way unable to pay his debrs and, abſconded ; he need 
not add that he abſebnded on account of his debts; Vide poſt 810. The wordy (ita que “ 


a ftatuts dire&s thet a compoſition by fome a man's creditors ſhall bind all, ſuch 
compoſition muſt be abſolute and not conditional. 3. C. 7 Mod. 10. 3 Salk. 59. And 
wry upon the debtor, 8. C. 7 Mod, 10. 3 Salk. 399. 


tute directe to c. pramictis venus cum ſuper terras et temmenia bona et catalla 


deed. 8. C. cum aliquibus debitorum ſuorum qui exiflentes inhabiles ad fol= 
Com. 112. R. qo 1m tota debita ſua ſeipſos ſubſtrarerant vel abſcondiderant ab 


205. acc. 1 pr iſonarii pro debito ante decimums ſeptimum Novembris 1696, et 


favour of perſons who being unable to pay their debts ſhould abſcond, tis ſufficient for a man 


when applied to/a thing to be done, make it a condition ent. 8. C. Mod. 10. 3 Salk. 
39 


8 bens 
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beneficio omnium creditorum in proportione ad reſpectiva — FzrrTHAM- 
ua et ſubſcripta et figillata per pracdictas duas tertias partes vet © © a 
5 in valore.abſque aliquo ſecrets fraudulento five collaterali 1 INS 
agreqgaments pro aligue majori advantagio quam in eodem % cooiticns of en 
foret obligaret et concluderet omnes alios creditores executores —— be 
adminiflratorts guardianos et fiduciarios ſuos et omnes perſonas — 


. autharizatas vel clamantes ſub ip/is vel aliquo corum tam plenarie a particular ac 


tt effective ad emnia intentiones et propofita quaſi omnes et quilibet — a — ä 
corum attualiter facerent ſubſcriberent a figillarent faceret ſub- gend be dc. 
ſeriberat a  fighllaret talia agreeamenta five compoſitions ; then he charged from 
ſhews alſo the reſt of the act, which indemnifies executors, — * 
truſtees, c. for what they ſhould do in purſuance of the 10 be reſumed 
ſaid act; and the proviſo, that ſuch agreements ſhould not from thence 
defeat judgments, &c. ſo as they ſhould not affect the per- — 5 4 
ſons of ſuch creditors, Ic. prout per eundem adlum inter agreement was 
alia plenius ligurt et apparet : Then the defendant further made. S. C. 
ſaith, that be at and before the ſeventeenth of November ru y as. 
1696, was indebted to the ſeveral perſons hereafter men- 10. 3 S. k. 59. 
tioned in the ſeveral real debts hereafter ſpecified, viz. (and 

then he particulariſes his creditors and his debts) in toto /e 
attingentibus ad 35,686 l. 4. et 10d. et non ultra, and that 

he ſeparalibus temporibus praediftis vel aiiquo tempore inde non 

fuit indebitatus alicui alii perſonas five perſonis guibuſcungus in 

aligua denariorum ſumma guacungue, quadgue ipſo aatunc non fit 

indebitatus praodictis per ſonis ſuperi us nominatis ſeu corum alicui 

in aliqua majori vel alia denariorum ſumma quam ut ſupertus 
mentionatum exiflit, quodgue ipſe idem the defendant praedittts 

Jeparalibus temporibus ibidem inhabilis fuit ad ſolvendum debita 

ſua praedifta et fic inhabilis exiftens ipſe idem the defendant ante 

praediflum decimum ſeptimum diem Novembris 1696 apud - 

moneſterium prasdictum in comitatu praeditie ſeipſum ſubftraxit 

et abſcondidit ab uſuals lacy ejus commoratiunis, eodemgue the de- 

fendant fic abſcondente ſubſlructo indebitato et inbabili ad ſoluen - 

dum debita praedifia exiftente, duae tertias partes in numero et 

valorg omnium realium creditorum - ipfius the defendant praz- 

diclorum, viz. (and then he particularizes their names) 

eftave die Januar q Will. 3. apud Wiflmonafterium 'proedic- 


tum in comitatu praedifto per quoduum ſtriprum per cos reſpeTive 


Jubſcriptum et figiliatum gerem datum eiſdem dis et anm quoddam 
agrecamentum et compeſitiomm cum som the defendant gt 
praedicis debitis per eunders the defendant at pracfertur debitot 
fecerunt in forma ſeguenti, viz. they ſeverally covenanted and 
agreed with the defendant, quod ip acceptarent reciperint et 
caperent of the defendant duos denavios pro qualibet libra gnam 
ipſe the defendant debuit ſeporalibus creditoribus gut /cr1p1um 
ulud ſubſcripſerint in plena exoneratione et ſuti ſactione ſepa” alium 
debitorum et ſummarum monetar pus ipſe the defendant debuit 
ihſn ſeparalibus ereditoridus, ita quod duat tertiae partts in 
numero it valore' omnium realium credilorum prarſati the de- 
fendant, Cc. figillarent et ſubſcriberent ſeriptim proedictunt, 
t ita; quod duo denarii ſeluandi pro qualibet libri and = 


Ferran 
. 
Cup won rx. 


Hud ſubſcripſerint in manus ſuas ſoluti eſſent praadiclis ſeparalibus 


\ 


Eaſter Term 1 Anne reginz. 
the defendant debuit ipfis pracdictis creditoribus qui ſcriptum 


creditoribus vel eorum ſeparalibus executoribus adminiftratoribus 
vel aſſignatis infra terminum ſtus ſpatium quinque annorum 
proxime- poſt tale tempus quale duas tertiae partes in numero et 
valore omnium realium creditorum praedifi the defendant, &c. 


| ſubſeriberent ſcriptum praedictum et proxime poſt tale tempus 


impriſonamento per unum judicium modo et forma prout in attu 
pruadicto et in ſcripto pracdiflo mentionatum ei, prout per 


guale ipſe the defendant eſet adtualiter - exoneratus de ſuo 


ſeriptum illuu plenius liguet et apparet : then he avers, that 


this compoſition was made for the equal benefit of all his 


creditors in proportion to their debts without any fraud, 


Sc. and that the plaintiff had notice thereof the day and 


place aforeſaid, and was requeſled to ſign it, but that he re- 
fuled, c. et hoc paratus oft verificare, unde prtit judicium fi the 
plaintiff executionem ſuam praedifiam verſus perſonam of the de- 
fendant habere debeat,, &c. The plaintiff demurred general- 


ly, and the defendant joined in demurrer. 


- "And this caſe was argued ſeveral times at the bar by Mr. 
Dee, Mr. Broderick, and-Mr. Robert Eyre, for the plaintiff; 
and by Sir Bartholomew Shower, Mr. Cowper, Mr. Raymond, 


and Mr. Mountague, for the defendant. And the firſt ex- 
ception that was taken by the plaintiff's counſel to this plea 


was, that the defendant bas pleaded this compoſition to 


- 


have been made per guoddam ſcriptum of the creditors ſub- 
ſcribed and ſealed by them, which is in judgment of law a 
deed, as when one declares upon. a bond, one-ſays that the 
defendant per $07 obligatorium figillo ſus figillatum, &c. 
and then the defendant ſhould have pleaded it with a profert 
in curia ; for all deeds made to the defendant himſelf, and 
pleaded by him, ought to be pleaded with a profert in curia; 


. - and therefore,in-this caſe for want of pleading this deed of 
. compoſition with a profert in curia the plea is il, 


| * Agaioſt which it was. argued: by the..counſel for the de- 
fendant, that admitting, that this compoſition ought to have 


been. pleaded with a profert in curia; yet that ſuch omiffion 
was only matter of form, of which the plaintiff could not 


take advantage upon à general demurrer. G. Elia. 217. 
Pau v. Aplen. But the court did not give any opinion 
upon that. But ſee 10 Co. 94. b. Dr. Dyſielu's caſe. Cre. 
7 32. Dawbeney v. Banni/ler 292. Pur frey v. Grime 360. 


Rolls v. Boulting and Roberts, that the want of pleading 4 


| deed with a profert in curia, where; it ought to be, is matter 
of ſubſtance. Then it was further argued by the defend- 
ant's counſel, that this compoſition was not a deed, nor is 


it requiſite that it ſhould be by deed ; for the act of parlia- 


ment lays, that they by writing ſigned and. Hs 


f _ ww I R8aÞ MW” 
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which does not deſcribe a deed, for delivery is eſſentially 
requiſite to the making of a deed: and then it not being a 
deed, there is no need to plead it with a profert in curia, no 
more than an award. And as to the caſe cited of the de- 
claration upon a bond, that there it is only ſaid, per ſcriptum 
333 figillo figillatum, and yet that is looked upon as A 
deed, and always pleaded with a profert in curia ; it was 
anſwered, that it is partly by the courſe of the court, that 
ſuch declaration is held good to deſcribe a bond, without 
ſhewing the delivery, and partly by reaſon of the word 
obligatorium ; but that an appointment in an act of parlia- 
ment, will, power, &c. to do à thing by writing ſealed, 
ſhall never be conſtrued by law, to be an appointment to 
do it by deed, for want of an appointment that it ſhall be 
delivered, the delivery being of the eflence of a deed. And 
therefore they concluded the plea good notwithſtanding this 
exception. - And of this opinion was the whole court for 


the y ples, laſt mentipged, and over-ruled the exception. 


2. A ſecond exception taken by the plaintifPs counſel 
was, that the act, as it is pleaded, is that every compoſition 
made for the equal benefit of all the creditors in proportion 
to their reſpective debts, and ſubſcribed and ſigned by two 
third parts in number and value, ſhall bind, c. then this 
compoſition pleaded in the defendant's plea does not appear 


to be made for the equal benefit of all the creditors ; for it 


is pleaded to have been made by two thirds in number and 
value, and that they agreed to accept two pence for every 
pound due to themſelves; ſo that it was made for their be- 
nefit only, and not for the benefit of the other creditors ; 
and conſequently the compoſition is not ſuch as will oblige 
= other creditors by the act of parliament, 


To which it was anſwered by the defendant's counſel, 
that this compoſition was for the equal benefit of the two 
third parts, @c. and made by them, and then their act will 
oblige the teſt, and they alſo might have taken advantage of 
the compoſitiony and might bave demanded the two pence 

for every pound of their debrs, as well as the ſubſcribers, 
and ſo in effect and b 20 4 it is a compoſition for the 


equal benefit of all — creditors. Beſides, that the defend- 


ant has averred expreſs|y, that this was à compoſition for 
the equal benefit of all the creditors, which the plaintiff has 
not denied, but has admitted by his demurrer. And Hol 
chief juſtice ſeemed to be ſtrongly of opinion, that this com- 


poſition was. for the equal benefit of all ren but to 
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© gebdt; for he has ſaid only, after ſhewing of his debts, that 


may be, that though he was unable to pay his debts, yet 


appear, that the defendant would be at any time obliged to 


ſhould be paid within five years after two thirds part of the 


mitation, or be it to take effect immediately ot 
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3. A third exception taken by the plaintiff's counſel was 
that this act extended only to perſons who were impriſoned, 
r abſconded for debt before the ſeventeenth of November, 
8 but the defendant has not ſhewn that he abſconded for 


he was unable to pay his debts, et fic inhabilis exi/lens he ab- 
ſconded, &c. et jic abſcendente indebitato et inbabili ad ſolven- 
dum debita ſua pracdifia exiflente, two thitds, fc. No it 


he did not abſcond for the ſaid reaſon, but for the commiſ- 
ſion of ſame crime, as treaſon, &c. and then he will not be 
within the intent or benefit of the ſaid act. And Mr. Robert 
Eyre cited a caſe ſome years ago, where ſuch a plea was ad- 
judged ill for this exception. And of that opinion the court 
ſeemed ſtrongly to be; but afterwards upon reading of the 
act, and urging, that this plea was pleaded in the very 
-mords of the act, and that the defendant bad no need but 
to purſue the words of the act of parliament, the court 
ſeemed to change their n z but ny did not determine 
this dern A 


4. The 3 exception taken — the plaintiffs m—_ 
ws upon which they principally relied, was that this com- 
poſition pleaded by the defendant was not any compolition 
at all within the meaning of the act, becauſe it does not 


v 


perform it, viz. by payment of the two pence in the pound, 
Ec. foraſmuch as the compoſition is, that the two pence 


creditors: had ſubſcribed, and the defendant. was diſcharged 
out of priſon according to the form preſcribed. by the act; 
and it does not appear in all the plea, that the defendant 
was in priſon: and perhaps the defendant was not in pri- 
ſon, and then be cannot be diſcharged out of it, and con- 
ſequently the two pence will never be payable. Beſides 
which, they urged, that the payment of the two pence. was 
a conditioa precedent to the compoſition, fo that before the 
performance of it the compoſition was not to atiſe; then 
it not appearing, that this condition precedent was poſſible 
to be performed, the compoſition can never take effect. 


To which it was anſwered by the defendant's counſel. 
1. That the words of the act were general, of any com- 
poſition, and therefore that two thirds of the creditors in 
number and value bad authority, to make any agreement 
or compoſition whatſoever ; be it conditional, or with li- 


| years 
hence. And Sir Bartholomew Shower urged, that if they 
releaſed their whole debts, &c. that would bind. the. other 
third of the creditors, That in this caſe this was a com- 


poſition, and ſubcribed and ſigned 1 two thirds of the 


creditors, | 
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creditors, Cc. and therefore that it would bind the plain- 


tiff; and he will have his oy for the money due to 
him, when it becomes due: or if it never becomes due, 
it will be the ſame thing ; becauſe he will be in as good a 
condition as the other ſubſcribing creditors, to whom the 
act has given power to bind all the creditors. 2. I hey 


urged, that this ita quod could not be a condition prece- 


dent, but if it were a condition, it would be ſubſequent ; 
and then if it were impoſlible to be performed, the com- 
poſition would be abſolute. But if it was poſſible to be 


765 
Firraan 


V. 
CupworTHs 


performed, and was not performed, that ought to be ſhewn 


on the part vf the plaintiff. And for this purpoſe 7 Go. 9. 
Ughtred's caſe. Cro. Eliz. 219. 1 Leon. 229. Fennings 
v. Gower. | Winch. 103. Cooper v. Edgar. W. Jones 389. 
1 Roll. Ar. 415. fl. 12. Spring v. Caeſar. 3 Lev. 132. 
Edwards v. Hammond. 3. "They urged, that if this ita 
quod were adjudged to make a condition precedent, yet the 
performance of it is not neceſſary to be ſhewn in this caſe, 
becauſe the defendant has five years to perform it after his 
diſcharge out of priſon ; a mults fortiori he has five years 
from the making: of the compoſition ; but here it appears, 
that five years ate not yet elapſed fince the compoſition 
made; for the compoſition was made the eighth of Janua- 

1697, and therefore at this time there is no need to 
ſhew it performed, ſince by the agreement, which appears 
to the court, be has a longer time to perform it. 4. They 
urged, that this bar was good to a common intent; and 


thefefore if the defendant was not in priſon, that ought to 


be ſhewn on the part of the plaintiff, And for that Cro. 


Car. 6, 255 2 Bulfir. 205. Savill. 111. 1 Saund. 298. 
were cited: that the true notion of a common intendment 
is as much as to ſay, that ſomething in ſtrictneſs is omitted, 
which the court will ſupply by their intendment; which if 
the court will do here (admitting that the defendant ought 
to have ſhewn that he was in priſon) the plea will be good, 
and the compoſition performable. Sed non allecatur. For 
(per totam curiam) this · is no compoſition within the act; 
becauſe it may happen, that the defendant ſhall never be 
obliged to perform it. Far the agreement is to pay two 
pence in the pound, ita gusd it be paid within five years next 
after, Cc. which makes this circumſtance of time, when 
the money ſhall be paid, a condition precedent to the com- 
poſition ; ſo that if that be never performed, there will be 
no compoſition, An agreement and compoſition within 
the act muſt be intended a final agreement, ſuch as the de- 
fendant ſhall be bound to, and from which he cannot 
vary. Therefore until the money be paid in this caſe, this 
here will not be a compoſition ; for if the money be not 
paid within the five years, the defendant will be at large 
from his agreement, and not obliged to pay the two-pence 
at'all, And Holt chief r Pe pronounced the * 
De 3 3 


9 


%% 


687, 638, 
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Fzr. Tuan ofthe court) ſaid, that altho' ita quod is held in Littleton, to 
— make a condition ſubſequent ; yet that is in caſe of eſtates 
executed, but it is otherwiſe in caſe of things executory. 

As if A. ſhall covenant, to convey his lands to B. ita guad 

101. be paid to A. before Michaelmas ; the payment of the 

money is a condition precedent to the conveyance of the 
lands; and he is not obliged to perform his agreement, un- 

leſs the 10/7. be paid at the time appointed. In this caſe 
the act intended, that it ſhould be a complete agreement, 
and that it ſhould not depend upon any cpntingency ; but in 

this caſe the compoſition is till worſe, for this here is a 

condition precedent impoſſible ; for it does not appear, that 

the defendant was in priſon, &c. and the court cannot in- 
tend it, for there-is nothing in the plea, that can lead us 

to ſuch intendment. Now if a condition precedent be im- 

poſſible; the eſtate, intereſt, or agreement, cannot riſe : 

but a condition ſubſequent is of another conſideration ; for 
if the agreement had been, that the two pence ſhould be 

paid within the five years ; that had been only in nature of a 

defeaſance of the agreement, and well enough. But it js other- 

wiſe now, this being a condition precedent impoſſible. And 
for this reaſon judgment was given for the plaintiff, 


Wright ver, Crump. 


S. C. Sa'k. 201. 7 Mod. 1. 


CupworTu. 


The king's Motion was made for an attachment againſt Ro//e an 
1 attorney, ſteward of a court in Nerfoll, for having 
aeainſt the judge miſdemeaned bimſelf in a trial before him between theſe 


of an inferior parties. And Hoſt chief juſtice upon this motion cited a caſe, 
court for a. to have been adjudged in B. R. when Hyde was chief juſtice, 
2 eited Salk. 396. which was thus. The mayor of Hereford 
50 3238 claimed a title to a houſe in Hereferd, and in order to recover 
» cauſe in which it he made a leaſe of it to J. S. to the end that he ſhould ſue 
he is party. an ejectment, which J. 8, did accordingly in the mayor's 
Vide 12 Mod, court in Hereford, and ſo the mayor in effect was judge in 
his own cauſe, and he gave judgment for his leſſee, and exe- 
cution was ſued there by him; and upon complaint of this 
matter in B. R. the court here granted an attachment, and 


committed the mayor for theſe proceedings. 
Odes ver, Dr. Woodward. 


| * ABS 8. C. Selk. $7, 3. Salk. 116. Holt 401. Po 

Awarnntof NAR. ſerjeant Hooper moved that the.examination of the 
e eee regularity of a judgment entred up againſt the de- 
ſels a judgment | ; ; 
cannot be re- fendant, late prolocutor of the convocation, might be re- 
* S.C. ferred to Mr. Clarke; becauſe he ſaid, that the defendant 
Ar leaf it W not afteaily revoke by the death of the party who gave it. 8. C. 7 Mod. Y. R. ace 
Str. 882. 3 P. Wm. 398. Seville v. Wiltſhire, 2 Barnes 212. Str. 108, cont. 1 Vent. 310- 
and vide Str. 718. 108t. A judgment may be ſigned after the death of the party againft whom it 
is ſigned, if it can be locked upon a» a judgment of a time when he was alive. . C. 7 Mod. 93. 
R. acc. Str. 1081, 2 Barnes . Car. 2. e. 8. . *. * 1 in 

ion is locked a judgment preceding term. S. C. 7 . 93. acc. 2 
8 wg 2 of mop Barnes 205. Fawkes v. Atkin'on. 2 Barnes 2094 A judg- 


I mea: rv}; ought to be carried in before the eſſoigu day of the term ſucceeding that in which the judg- 
ment was given. If it is not, the court may prevent the party from carrying it in afterwardg. 


gave 
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gave the plaintiff a warrant of attorney, to enter a judgment Orr, 
againſt him-for —— laſt Hilary term; that the plain- gue. 
tiff did not proceed upon it in the term; that aſter the end 
of the term Dr. Woedward died; and that after his death 
the plaintiff entred this judgment againſt him, which was 
erroneous. But Holt chief juſtice ſaid, that the entry will 
be as of the laſt term, and ſo before the defendant's death, 
and conſequently not erroneous ; and that ſuch entry was 
not irregular, but agreeable to the conſtant practice of the 
court. But upon the ſerjeant's importunity they granted a 
reference, &c. but refuſed to ſlay the proceedings. And 
they told the ſerjeant, that if that was all the irregularity, 
he would get nothing by bis reference, Pf. B49, 
Lumley ver. Quare. Ker 
8. c. But no judgment. 7 Mod. 9. differently reported Salk. 10. Holt 88. _ 
HE plaintiff . an action of trover againſt the Deſendant a 
| defendant in the Poultry compter in London for goods rays.» 
a great value, The defendant removed the cauſe by ſpeciatball,upon 
habeas corpus into the king's bench, and he moved there, taste that 
to be diſcharged upon common bail; becauſe he ſeized theſe y,,uyht for 
goods as judge of the admiralty in Pen/ilvania, they being ſomethivg done 
condemned there by ſentence ; and the ſaid ſentence affirm Bo — 
here upon appeal by Sir Charles Hedges. The plaintiff made 
aſfidavit of the value of the goods to be 10001, And per Holt 
chief juſtice the practice is, that if the plaintiff does not 
ſhew his cauſe of action upon ſummons, the defendant ſhall 
be diſcharged upon common bail, notwithſtanding that the 
cauſe is removed from an inferior court. Now here the de- 


action; but if he di 
ſonable that ſpecial bail ſhould be put in. 


not act as a judge, then it is very rea- 


— 
. 


* 2 


| Regina ver Taylor. a a 


N indictment was found at the ſeſſions of the peace of — 


the corporation of in Somerſeypire againſt the de- 4 Fr ener- 
fendant, for having uſed a trade, not having ſerved as an cifing a trade 
apprentice for ſeven 'years. And beipg moved into the ee having | 
king's berich by certiorari, it was quaſhed, becauſe the juſ- ende 
tices at ſuch ſeffions have not! juriſdiction to take ſuch in- cannot be 
diments, for the ſtatute low not give them —ͤ away n 
and juſtices of peace have no juriſdiction but by 


| | by ſome ſtatute. boroughs... . 
X. cont,'yoſt'r638, nnd vide 5 lis, f. c. 4. C. 39+ Nm. 253 


SW © 


U 
* 1 A 72 
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| * Regina vaſt Ford & 27. 


3 deer - 
N OR Ding che order ad ebene of 
— © ſtealing by juſtices of peace according to 5 act in 
niary penal'Y parliament, . M. c. 10. And the convi _ - 
by « jottce fu ing temoved inte the king's bench by rertiorori; were there 
D d before execu- 
an offe ce, and confirmed. And after the confirmation, an ore 
Keel merit tion awarded, the perſon, who was as well the informer as 
oy — the owner of the deer, died; and his wife, being his _ 
From ſuch niſtratrix, fugge ſted bis death upon the roll, and that 
Leddes, Was z fniſtfatrix, and upon that ſued 2 {vari ſacias upon 
— ol the ſaid convictions confirmed as aforeſaid, to levy 7 pe 
B. K. by certiv- nalties; which were levied, accordingly by the ſheri Bay 
| IG diſtributed as the ſtatute directs. And now 2 r 
— — may that this execution ſhould be ſet aſide as irregular pA wy . 
RN Becauſe'a levari facias does not lie. 2. Becauſe t ;n exe- 
— <ution ought not to have been ſued by the adminiſtratrix 
e he firſt objection, the 
„ without a {cire facias, &c, - But as tothe firſt obje i 7 
Inbnn cm whole court held, that a levari facias well PI: ut x 
2 ſued: held, that this execution was, ittegulat; 1 e in IN 2 
8 "whi ere t. parties to the] gment are changed ou 


4 »d cu be. ſued by. any other without a ſare facias. ere 
de e den as granted of the money levied 


5 That th — 1762, Edward 
e Fe = jo late king, and Simon 


4 


and ſolicitor 


to 
rcourt of the Inner 1 emple e/quire, received commiſſions 
1 pico the and ſolicitor general ta the queen, and * 
BIN 763 e the ſame day before the 2 the great ſeal, 27 
” bas »þ2 erwards. were koighted by the queen, Sir Jobn Hawles, 
A icttor general to . king, received i W. re- 
maval ſame me days ere. * fa 354 | 


Memorandum, het They the fourth of Ke. 1702. 
EA Sir John Turton Puig bts Ju ice of "he, king” s bench, ** — 
— _ of Henry Hatſell Fight, 28 of t 15 I bv — 

Bie. the -lard I great . ſeal, 

== 15 — to . and to acguaint them, 
e edeas  withr or — 
. that they: would: receive their ſuper, wil m two. _ 

111 u- doys after ;, and therefare be referred it ta their tion, 
12 Co ys | ther they would come to Weſtminſter- hell fort /o ſhort a — 
| Agr"; oh +; 4ndiupon- receipt. of the ſaid: letters they did nn thi 

Bro. Pat's And afterwards on Tueſday theninth of June they'received 

3 bz. {uperſedens's, Aud ſo they determined a queſtion: again their — 
** . mtere/h, via. that 4 patamt 4% he juaę- th ng ſe which 

geſſerint, &c. determined of the demiſe of ng, of 
1 3 i Memorandum, 


: 


- 


of deer. 
te act of 
ons, be. 
Te there 
execu. 
Irmer as 
$ admi- 
that ſhe 
upon 
the pe- 
i, — 
moved, 
tained. 
le exe - 
ſtratrix 
on, the 


it the 
3210 


Thomas Powys #night, ſerjeant at law, 


8 FOE 


Memorandum, That in this Trinity term the queen gave 
directions for renewal of the judges patents, and for ſupply of 
the vacancies, and accordingly they all received new patents, ex- 
cepting Holt chief juſtice de B. R. who had received his writ 
as afereſaid. Aud Mr. Price and Mr. ſerjeant Smith were 
judges inflead of Sir John Turton and Sir Henry Hatſell 
late'y removed. And Mr. Robert Price not being a ſerjeant, 
Sir Thomas Powys and he received writs to be ſerjeants. And 
accordingly Tueſday the twenty- third of June appeared in 
chancery, and took the oaths of ſerjeants ; and afterwards they 
were coiſed in the treaſury of the common - pleas ;. and being 
robed in their party · coloured robes, were brought to the bar 
the common pleas, and counted ; and gave rings, of which t 
inſcription was, Regina et lege gaudet Britannia ; and ofter- 
wards they made a treat — eg ths where the 
at the judges, &c, were preſent, and ſome of the 
2. 7 hat at firfl was ingraved Deo et Regine 
in the motto of the rings ; which not being approved of by the 
lord keeper of the great ſeal, he gave direction, that it fhiuld 
be altered, which wo _ The next day, be- 
ing the fea St. John Baptiſt, the judges were ſworn in 
the . Mr. Baron Price, who was not till 
night, to the end to have preſerved the ſeniority for Mr. ſerjeant 
Smith then about bis return from Ireland) at the of the 
lord keeper of the great ſeal, viz. Sir John Powell (formerly 


@ juſtice of the common pleas) Sir Littleton Powys and Sir 


Henry Gould juftices of the queen's bench; Sir Thomas 
Trevor chief juſtice, Sir Edward Nevill, Sir John Blen- 
cowe, and Robert Tracy efquire (formerly a baron of the ex- 
chequer) juſtices of the common pleas; and Sir Edward Ward, 
Kir Thomas Bury, Robert Price eſquire, barons of the er- 
cheguer. Serjeant Smith was not ſworn then, not being return=- 
ed from Ireland, but be was fworn before the circuit. 


Memorandum, That the ſame twenty- fourth oe Sir 
and Mr. ſerj cant 
Birch, were ſworn ſenior queen's ſerjeants, by which they 


baus precedenca of the attorney and ſolicitor general. And at 


the jame time Mr. recorder Lovell, Sir John Darnall knight, 
Sir Joſeph Jet yil Enight, and ſerjeant Hooper, were ſworn 
queen's ſer jeant, having received their patents before. 


Memorandum, That” the ame twenty-fourth of June Sir 
William Whichcote knight, John Conyers eſquire, and Wil- 
liam Cowper eſquire, were ſworn queen's counſel, having re- 


ceived their patents before. 


C4 | Note, 


\ 


Judges made. 


Sir Thomar 
Powys and Ba- 
ron Price made 


ſerjeants, 


. Eaſter Term 1 Annæ reginæ. 

Rx61nA Note, That by wa alterations ſerjeant Bond, ſerjeant 
Foxy & ar, Wogan, ſerjeant Philips, ſerjeant Hutchins, and ferjeant 
| Whitacre, /erjeants to the 2 king, were left out from 
being queen's ſerjeants ; and Sir Nathaniel Powell. 
Aglionby Muire, and William Clerk gſuire, were left out 
from being queen's counſel, they having all been counſel to the 
Serjeant Hook was removed from being a Welſh judge, and 
| : Mr. Peaſley ſucceeded him as chief; and Marmaduke Gwynne 
& . ire ſucceeded Mr. Peaſley. And Charles Cox equire ſuc- 
RE oat ceeded Mr. baron Price in his place of Welſh judge. The other 
Welſh judges bad their comm:ſſions renewed, except Francis 
Floyd efquire, who was afterward; removed, and ſucceeded by 

Fbomas Webb gfquire, | 8 . 


Note, That Sir Joſeph Jekyll, chief Juſtice of Cheſter, in- 
| N ſiſiad that his office- was not determined, being uſually granted 
2" Jer lift, and therefort be continued the exerciſe of it without a 
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Poitvin ven Tregeagle. 
| T HE plaintiff ſued a latitat againft the defendant re- The chriftan 


turnable in Hilary term 13 Vill. 3. and in the ſame name of the 
term he declared upon it againſt the defendant, and r 
alſo in the ſame term he delivered x declaration by the by a declaration in 
in aſumpſit upon ſeveral promiſes 3 to which laſt declara- B. R. by the 
tion the defendant pleaded non > ay And iſſue being bye | 
joined, notice was given for trial. After which the plaintiff The reaſon is 
ſeeing, that his Chriftian name was miſtaken, viz. John, plain, for if the 
where it ſhould be Peter; Wedneſday the tenth of June, all Hangar 
being in paper, Mr. Raymond moved for leave to amend the is nodeclaration 
declaration, which was granted upon payment of coſts, — bis ſuit, * 
But afterwards when the attorney came before Mr. Clerk, to — = 
have the coſts taxed, he refuſed to do it, becauſe in this in the name of 
caſe the plaintiff could not have leave to amend, this being Job» itiv not 
only a declaration by the by. Upon which Mr. Raymond be has no right 
moved the court for their direction to the maſter fo tax the to move to 
coſts Monday the fifteenth of Tuns. And be ufged, that mend, No 
ſuch amendment might well be granted, tho? it was a de- Be 
claration by the by; for fince the delivery of the declara - 

tion was regular in this manner, it would be a declaration 

to all purpoſes, and therefore would partake of all advan- 

tages that other declarations enjoyed ; that it was in effect 

founded upon the latitat in the other action, and therefore 

in this matter of the name of the plaintiff might well be 
amended by it; that it would be no prejudice to the de- 

fendant, becauſe if he nonſuited Fobn Poituin, yet he could 

not levy the coſts upon Poter |Poitvin. But nevertheleſs 

Powys and Gould juſtices, being only in court, held that 

ſuch amendment could not be granted, becauſe there is no 

writ by which the declaration can be amended; and there- 


fore they refuſed to give any direction in it. 


- 9 =y 


ſſued out and 
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Intr. Mich. ? | — 
Will. 5. K. Green ver/. Rivet, 
Rot. 316, 


8. C. But rather differently reported Salk. 423. 7 Mod. 12. 


In pleading a Naebitatus aſſumpſi for goods ſold. The defendant plead- 
1 Rn 7 ed the ale of limitation. The plaintiff — that 
be repreſented he at Weftmin/ler in comitatu Middleſex die Lune proxime pofl 
to have been tres ſeptimanas Paſchae proſecutus fuit a bill of 2 for 
made returnable the ſame cauſe of action returnable in B. R. apud Wift- 
on the ſame day. Mono/terium praedidto die Lunae proxime poft tres ſeptimanas 
Paſchae, &c, which was within the fix years. The de- 

fendant rejoined matter impertinent and idle, upon which 

1 „e the plaintiff demurred. And exception was taken the laſt 
Middiiſex to term by Mr. Chefyre for the defendant, that the replication 
have been ſued was ill, inaſmuch as the bill of Midalſex did not appear to 
out within '>* be good. For, 1. It is pleaded to be ſued Monday proxime 
— ore; paſt. tres Paſchar, returnable apud Wi/imonaflerium proaeditt. 
limitation, die Lunge, c. Now in point of grammar pracdict. muſt 


ole bphay be referred to /eimenafttrium, and then the Monday proxime 


gue the ts „Ec. the day of the return muſt be regarded as the 
— 4 Monday proxime poſt tres Paſchae next aſter, the writ ſued, 
have been made Which will be twelve months after; and ſo the bill of Mid- 


returnable on Mleſex, being a proceſs'to arreſt the body of the defendant, 


W- nn at and having ſo long a return, is perſectly void. And for 


vi Mod. 1. that he cited Tr. 15 Radio. 3. 5, 18 Edi. 4.4, 12, 15 
Bl. 1133. Daliſen 104. Dier 175. Cre Eliz. 467. Dier 118. 2. If 
perasdict. ſhall be taken to refer to dic Lunar, and fo the ſuing 
bout and the return the ſame day, it will be a bad bill of 
.,- Middieſexz becauſe ſuch bills of Middleſex are not warranted 
* by the counſe of the court, but they ought to be returnable 
immediate, or de die in diem. So that both ways the bill is 
void, and will not prevent the operation of the ſtatute of li- 
mitations. Againſt which it was urged by Mr. ſerjeant 
Hall for the plaintiff, that the proedi2.: may well be referred 

to dia. Lunae, and then it will be well enough, becauſe the 
ofecution and the return may be the ſame day. As in 

Wale, they, are not confined to fifteey days between the 

tit and return, but proceſs. may be, returnable. the. next 

| day. Cro. Car. 179. Griffith v. Jentins, 1 Saund. 74. 
Hat bills of 44iddleſex are founded. upon the, courſe, and 

cuſtom of this court, and therefore not confined fo ſtrictly 


in to the rules that govern other writs; as bills (a) of Adrddle- 


fex have not any 1%. 2 Sid. 129, And therefore he con- 
cluded, that this bill of Middlyex ſhould: be taken to be re- 
arnable. the. ſame day, and well, enough. But the whole 
court held it ill, and therefore gave 7 for the de- 
fendant, ni, &c, before; the end of aller term. And 
afterwards Mr. Raymond attempted to ſhew cauſe, Cc. 


 abſente Holt chief juſtice, and obtained an B | 


* 


aeg geren © 


Pig 22 22 ome A4hi.c ene e 


ſum contained in the bill. Befides, that in debt for reat 
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of the rule until the firſt day of this term, At which day d 
he urged, that the praedif?. ſhould be referred to the dieLunas, © 
and not Wefmonafterium, beczuſe one never makes uſe . 
the word prasdici. when one mentions W/zfminfler upon the 

record; and therefore in the entry of the continuances one 

does not (ay apud Wi/imona/terium pr aedictum, but We/Imonaſ- 

terium generally; alſo that it is no objection, to ſay that 

it cannot be referred to the die, c. becauſe it goes before 

it ; for it is more elegant Latin, to inſert. the adjective be- 
fore the ſubſtantive, than after it. Beſides, that it would 
be bard, when it was in the power of the court to make a 

conſtruction that would preſer ve à debt, te make ſuch con- 

ſtruction as. would deſtroy it. And for theſe teaſons the 

court ſeemed to incline to refer pracdid. to die. Then he 

urged, that a bill of AMidaleſar might be returnable the ſame 

day that it was. ſued out, as proceſs in many courts are. | 
Habeas corpus in this court returnable immediate, ffc. But 

Holt chief juſtice ſaid, the proceſs was returnable de die in 

diem in this court; that a bill of Aidgleſex could not be re- 

turnable the ſame day that it was z that in this caſe 

the fault was, in not having pleaded this bill to have been 

proſecuted as before, Ce. And therefore he was clear, that 

the defendant ought to have judgment. 'To which the other 

judges agreed, and they diſallowed the cauſe, G&G. 


Lapiere ver Ducem St. Albans. — Frey 

| 19. 

H E plaintiff brought an action of debt againſt the Ia debt upon a 
| defendant upon a ſingle Engliþ bill, viz. F N = Wh 
miſe to pay to Francis Loprere or order the ſum of 40 J. the recorer interet., 
firſt of Odlober next, witneſs my band and ſeal; which bill vide Salk. 623. 
was ſigned, ſealed and delivered by the defendant, dated the Str. 649. Bl. 
fifteenth of March 1693. The defendant permitted judg- * * 
ment to paſs againſt him by default. And the maſter of A 1 Bro. 
the office at the plaintiff's requeſt declared, that he would 5: C. 219. 
give intereſt for this money in the damages. Upon which AA. 
the defendant by Mr. Hew application to the court gang 88 
to have their rule, to hinder the maſter of the office from onal repreſen- 
doing ſo, And he urged, that intereſt ought. not to be 2 a 
given at all ; becauſe the bill being ſingle, the debt wass 
certain, and where the debt is certain, the party ought not 
to have intereſt ;, for that would be in ſome manner againſt 
his own agree ment, which was to content himſelf with the 


they never give. intereſt, no more here, &c. But againſt 
this it was urged by Mr. Raymond, that it was the conſtant 
practice in all the courts of F/;/iminfler-hall, upon judgments - 
in debt upon default or confeſſion, to tax the damages 


plaintiff takes 


And vide 
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Larimnz geeaſrone ditentionis debiti. Then the non-payment of inter- 
Doxx „Sr. et, when the debt carries intereſt (as all Bngiþ bills do) 
Aizans, is a damage to the plaintiff. But as to the caſe of rent, it 
does not carry intereſt, and therefore in ſuch caſe no inter- 
eft ſhall be given. And he cited 2 Saund. 106. Holdip v. 
Onvay, as a much ſtronger caſe, where in debt upon a bill 
obligatory brought againſt an executor upon a bill of the 
teftator judgment was given by default in the common 
pleas, and the intereſt of that bill was taxed in the da- 
mages; and yet in ſuch caſe the judgment is, that the da- 
mages ſhall be levied de benis teftatoris, fi, c. fi non, tunc de 
bonis prepriis of the executor 3 and upon error brought in 
B. K. as to that matter, the-ſaid judgment was held good, 
dut reverſed for other error. And in this preſent caſe the 
, whole court of exchequer were clear of opinion, that the 
| Intereſt ought to be taxed by the maſter of the office in the 

| damages, , F wei 6347 | | 
Note, that Mich. 6 Will. & Mary. B. R. 1694, between 
_ Rellefien and May, (e) debt was brought upon a fingle bill 
dated {even and twenty years before, agaihſt the defendant 
as executor to bis father, and judgment was given againſt 
him by default; and Mr. Afton then ſecondary taxed da- 
s mages and coſts. And Sir Bartholomew Shower moved the 
| court, that the intereſt ſhould be included-in the damages, 
upon the authority of the ſaid caſe of Holdip v. Otway, 
2 Saund. 106. But it was denied per curiam ; becauſe by 
ſuch means, if the defendant bad not afſets, he would be 
 _ compelled to pay this intereſt, being included in the damages 
. the entry being, as to the damages, ſi non, tunc de bonis pro- 
| . + Ppriis)out ofhis own eſtate, which would be very unreafonable. 
(/ This eaſe is reported in Skinn. 561, and Comb. 297, and in each of thoſe reports the court 


i repreſented to have been of opinion that the plaintiff ſhould have inteteſt, but that be ſhould 
not have judgment for what accrued in the life-time of the teftator in default of aſſets out of the 


A promiſory. . / $/,mp/it upon ſeveral promiſes. One count was upon 
1 A I Labern of merchants, and declared upon a note 
is not a negoti- ſubſcribed by the defendant, payable to the plaintiff or 


D ered acer order, Cr. e defendant pleaded a tender, and brought 


＋ * 


5 | tomof mer the money into court. The plaintiff took the money out of 


chants. R. ace, Court; and then to have damages, traverſed the tender. 


ante757, and And iflue being joined upon it, a verdict was found far the 
bf up — plaintiff, and a penny damage given. Upon which Mr. Bro- 


Upon a plea of derrick moved in arreſt of judgment, . That ſuch note is 


__| tender, if the | not within the cuſtom of merchants, but they ought to de- 


the money. out elare Upon 2 Mutuatus, and give the note in evidence; as it 


of court, he a4. Was ſettled laſt term between Clerk and Martin. {See the faid 
K the tender- caſe before, 757] And of that opinion was the whole court. 
e. 146. „l. 2. That the plaintiff could not proceed for damages, after be 

1 pl, ©» . 
23. ante 629, had accepted the money brought into court. And of the 
D cont-1.B-R, ſaid opinion was Holt chief juſtice ſtrongly, as he had been 
before, 


34. Edit. 192. 
Str. 1027. : 


ne 


„ nere geg es 
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before, in the caſe of Horne v. Lewin. [See the ſaid caſe Bor von 
before, 639.] But becauſe the poſæa was not in court, it 3. 

as only ſtaid until, &c. And afterwards it was ſtaid ab- - 
olutely ; Mr. King counſel for the plaintiff declaring, that 

he could got maintain it. | 


Shirley verſ. Wright. 


I. c. Salk, 500, Holt. 761. incorreAtly reported Salle. 273, 7 Mod. 29. 
H E plaintiff brought an action of debt againſt the A copia: ad [a+ 
defendant for the eſcape of J. S. being in his cuſtody e is 


as ſheriff of the county of Chefer, by virtue of a capias ad ful 3 
od, ſatisfaciendum iſſuing out of the court of ——— upon a ITY | 
s 2 


judgment recovered there by the plaintiff againſt the ſaid e 

J. 8. And upon not guilty pleaded, a verdict was given for ' : 
the plaintiff at Guildhall in London the laſt term. Upon — 
which the laſt day of the laſt term Mr. Ward moved in ar- does not make 
reſt of judgment, that it appeared upon the declaration, i vid, will ex- 
that the capias, ad ſatisfaciendum bore tefle in Michaelmas vide Cre, yoo 
term, and, was returnable termine Paſchae next following; ſo 289. 8 Co. 142. 
that all Hilary term intervened, and was left out; and that * 

for this reaſon the ſaid capias ad ſatifaciendum was altogether 

void ; and then of conſequence it was no eſcape in the de- 

fendant, though be permitted J. S. to go at large. And to 

prove, that if there is an intervening term between the fe 

and return of a capias, the writ is void, he cited Fitz. Con- 

tenuance 3. becauſe the defendant ought not to ſtay ſo long 

in priſon. Hil. 21 Hen. 7. 16. pl. 27. Dyer 195. Cre. 

Eliz. 466. Nector and Sharpe v. Gennet in point; where it 

is held, that a man taken upon a 2 utlagatum returnable 
five years after the ige was not lawfully a priſoner ; and 
that it was no eſcape in the keeper of Newgate, though be 
permitted him to go at large, Upon which the court made 
« rule, that the judgment d be ſtayed until, tc. And 
now this term Mr. common ſerjeant Dee, Mr. Broderick 
n and Mr, Chefhyre, moved for judgment for the plaintiff, 

. And they ſaid, that all the books cited of the other fide, 

4 which affirm, that a capias, that bas a term intervening 4 
e between the tefte and return, is void, except Cre. Ez. 466. 

f muſt be underſtood of a capias in meſne proceſs, and not of a 

; capias ad Mere which is apparent by the reaſon. 
f 

i 

| 

1 

| 

| 

| 


giren by the ſaid books, viz. that the defendant ought not 
to be detained ſo long in priſon, without having an oppor- 

| tunity to make his defence. Zut the ſaid reaſon does not 

| hold in caſes of writs of execution ; for there the defendant 
ought to be kept in cuſtody, until he pay the whole money 
recovered againſt him, and then upon payment thereof he 
ſhall be diſcharged, and not before. Then if the faid rea- 
ſon fails in caſes of capias ad 3 the law will fail 


that a copias ad * 


- 


alſo, Wherefore they conclude 
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Suter 
* * 


Wien. 


were a copias was returnable at the day o 
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dam with ſuch a return was not void, but was only voidable 
at moſt, And then if it were only erroneous and voidable, 
the ſheriff ſhall not take advantage of it ; but it will be an 
eſcape in him, if he permits a man taken in execution upon 
ſuch.a writ to go at large. And to prove that, Cro. Eliz. 
188. Buſh's caſe, 2 Bulfir. 256. Keiſar v. Tyrrel, were 
cited, where it was held, that if the defendant is arreſted 
upon a capias ad ſatisfaciendum, iſſuing upon a judgment with- 
out a ſcire facias, after the year, and the ſheriff permits him 
to eſcape, an action lies againſt the ſheriff, notwithſtanding 


that the capias or EE” iflued erroneouſly. So in 


Moor 274, Cro. Eliz. 164. Ognel v. Paſton, it was held, 
that if it ſhould be admitted, that a capias ad ſatisfaciendum 


would not lie pon a judgment upon a ſcire facias upon 2 


recogniſance acknowledged in chancery ; yet if the court 
awarded a capias ad ſatisfatiendum, and the ſheriff arreſted 
the defendant upon it, and permitted him to go at large, 
an action would lic againſt him for the eſcape. And ſeveral 


other caſes, were cited, to prove, that the ſheriff ſhall not 


take advantage of error in proceſs. - 2 Saund. 100. Cre. 
Eliz. 271. Richbull v. Goddard, Poph. 205, a ſtrong caſe, 
2 Souls, which 

is not a dies juridicus, and the ſheriff was forced to have the 
body in court. 21 Edw. 4. 23. Dier 67. and 21 Edu. 
| 3: 31. Fitab. jour. 9: were cited, that the juſtices at their 
iſcretion may give day. From whence it was concluded, 
that this writ was not void, and conſequently that the de- 


fendant was guilty of an eſcape; and therefore that the 
; plaintiff ought to have his judgment. a 2 


Mx. Mountague and Mr. Ward for the defendant argued 


to the ſame purpoſe as was done laſt term. And they relied 
principally upon the caſe in Cro. Eliz. 466. as a caſe in 
point, there being no difference as to this purpoſe between 
a capias ad ſatisfaciendum and a capias utlagatum. And Holt 


chief juſtice held, that the caſe of Mector and Sharpe v. Gen- 


net was a caſe in point; but he ſaid, he was not ſatisfied 
with the reaſon of the ſaid caſe z for there is an apparent 
difference between writs of meſne proceſs, and writs of exe- 


cution; for in caſe of writs of mejne proceſs if a term be omitted 


between the ze/le and return, the cauſe is ms rye out of 
court. But that is to be underſtood in perſonal actions; for 
in real actions the law is otherwiſe, for in them» there muſt 


be nine returns between the ee and return. But in caſe 


of à writ of execution the cauſe is come to its end. In 
caſes of meſus proceſs it would be hard to ſuffer ſo long a re- 


turn, becauſe the body muſt lie in priſon, without having 
an opportunity to make a defence, when perhaps he is able 


to make a good defence. But the defendant ought to lie 
in execution, and the ſheriff ought to have his body always 


ready to bring to the court, when he ſhall be commanded 


| by 
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by habeas corpus, G. And therefore all the judges, viz. 


Holt chief juſtice, Powys and Gould juſtices held, that this 
writ could never be void. And therefore they gave judg- 


ment for the plaintiff, nfs, &c. | | 


Regina veg. Rogers. 

PON a certiorari directed to the mayor and alder- 

men of London, to remove, &c, they return, that 
there is u cuſtom in London, that if any citizen of London 
makes an aſſault upon, or ſpeaks words defamatory of, an 
alderman of London being in the execution of his office, that 
the common ſerjeant of the city of London ſhould exhibit an 
information againſt ſuch perſon in his name in the court of 
the mayor and aldermen, and that proceedings . might be 
againſt him there, in order to impoſe a fine upon him; 
that at a wardmote held before Sir Robert Fefferyes one of 
the aldermen of the city, the defendant ers made an 
aſſault upon Sir Robert Jefferyer, aud ſpoke of him theſe de- 
famatory words (the wardmote being held in a church) 
« If I am churchwarden next year, you ſhall aſk my leave 
© to keep your wardmote here:“ upon which Sir Robert 
Jefferyes called him rogue and raſcal ; to which Rogers re- 
plied, „I have as much to do here as you; you think 
« ſure you are among your Bridewell birds, you are not 


„ among your Bri. birds, you are miſtaken :” and 


upon this the common ſerjeant exhibited an information 
againſt him, &c, { Note, Sir Robert Fefſeryes was governor 
of Bridewell.] | 


Several motions were made in this caſe by Mr. recorder 
Lovell, and by Mr. Dee common ſerjeant, for a procedendo. 
And they were oppoſed by by Mr. Broderick and Mr. Yates, 
on behalf of the defendant. And it was agreed by the 
court, and counſel of both ſides, that a cuſtom to disfran- 
chiſe for ſuch words would be void. 2 Lev. 200. But 
Mr. Dee ſaid, that notwithſtanding the report of the caſe 
in Levinz, he had ſen a rule for a Procedende in the ſaid caſe, 
2. It was reſolved, that a cuſtbma to proceed in ſuch man- 
ner for an äſſault of an alderman exerciſing his office was 
good, ſince it tended to preſerve the good government of 
the City : that the proper proceeding for offences by the 
common law was by indictment, and yet they proceeded in 
this court by information againſt offenders; and for the 
ſame reaſon a cuſtom to proceed in ſuch manner in London 
will be good. Then the cuſtom being returned, ſince it is 
not unreaſonable, it ought to be allowed. And therefore 
upon this point of the alt only, without having any re- 
gard to the words, the court declared, that they would grant 
a procedende, For as to the words, Holt chief juſtice ſaid, 
that ſinee no information or indictment will lie for __ 

wo 
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Surntzy 
V. 
Water. 


A cuſtom to 
disfranchiſe a 
corporatur for- 


"(peaking diſre- 


ſpectful words 
of one of the 
heads of the 


corporation, is 
void. 


But a cuſtom 
that a particular 
officer of the 
corporation hal 
proſecute in the 
corporation 
court any core 
porator who 
ſhall aſſault any 
of the heads of 
the corporation, 
is good. 8 5 C. 
Salk. 425. 


Tho! the party 
alſaulted bas a 
right to fit ag 
one of the 


Vide Salk. 397. 
Com Juſtices I. 
3- 2d. Ed. vol. 

4+ Þ+ $5» 


Provided he is 
not actually + 
bound to 

there. $. C. 
Salk. 425. vide 
Salle, 397. 
Com. Tuftices I. 
3. 2d. 'Ed. vol. 


4+ 5 
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area words at common law, 2 Roll. Ar. 78. 2 Infl. 181, it was 
Roczns, 4 great queſtion, whether this cuſtom, to proceed in another 
manner than the common law would allow for words, would 
de good. For the common law has provided a proper me- 


thod for puniſhment of ſcandalous words, viz. binding to 
the good behaviour; ſuch. words being a breach of the 


peace. 3. It was reſolved, that ſuch information would . 


well lie in the court of aldermen. Though it was objected, 
that this would be to make the party injured judge in his 
own cauſe, the offence being an affault upon one of the 
aldermen. But Holt chief juſtice ſaid, there was à differ- 
ence between this caſe, whereghe offence. is an aſſault upon 
an alderman, and if it had been an aſſault upon the mayor; 
for the mayor is the head of, the corporation, and an in- 


tegral part of it, without whom the court cannot be held; 


but otherwiſe it is in the caſe of an alderman, for the court 
may be held without him; and when his cauſe comes on 
to trial he ought to leave the bench, And this is like the 
caſe of a dean and chapter, or mayor and commonalty. 
The dean and chapter cannot make 3 grant to the dean, 
(s) Salk. 398. nor (a) can the mayor and commonalty make a grant to 
| the mayor ; but they may make grants to one of the chap- 
(8) VideSalk. ter, or of the commonalty n So if the (5) chief 
398. bs juſtice of the king's bench bring an action in this court 
* the placita muſt be before the other three judges, omitting 
. the chief juſtice. And he cited a caſe lately adjudged here 
| between the mayor and commonalty of the city of London 
and Mood, Salk. 397, where it was held, that an action of 
debt being brought ow mayor, c. for a fine for not 
ſerving the office of ſheriff of London, being duly elected, 
was Fi z but it had been otherwiſe, if i it had been brought 
in the name of the chamberlain. And a nn was 
| Ht groomed for the reaſons aforeſaid, 
| . . Machell ver, Clarke, 
Rot. 342. 8. P. Com. 179. with the arguments of counſel, and more at large ) Mod. 18. 
Tenant in Jeament. Upon ſpecial verdict the caſe was thus, 
„ Tenant in tail covenanted in conſideration of natural 
2 love and affection, to ſtand ſeiſed of the lands in queſtion, 
or 2722 atovenant to the uſe of himſelf for life, remainder to John Mac hell his 
2 2 gh _ eldeſt ſon in tail, remainder to Matthew Machell his ſecond 


fee, which wilt ſon in tail; and after that he ſuffered a common recovery 
not determine 


| ogg in tall enters. | $. c. Salk. 619. 11 Mod. 29. Holt 675. R. acc. 1 Ack. 2. 


70. and he may convey an eſtate, which by poſſibility may not take eſſect until after his 
— C. Salk, 619. 11 Mod. 19. Holt 615. 8 * I. 10. R. ace. Carth. 287. 
rr by ance to take eſſect until 
after that C. + Salk. 619. 11 Mod. 89. "Hott Ä 43 Danv. 198. pl. 10, R. acc. 
Carth. a57 n of another which bas continuance 

Ano uſe ich is executed by rhe ſtatute of uſes ariſes out of the eftate of the truſtee, and the eftate 
of the truſtee continves during the whole term for which it was raiſed. rr 
bas an eſtate of inheritance to ſtund ſaiſed to the uſe of himſclf for life is never good excepr 

Turn a jen, wha than ne go leg al de lv rt 3.6. 
„ 19. Holt 6x5, * 0 , 


with 


* 
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with ſingle voucher, in which he was tenant to the praecipe, 
which recovery was ſuffered to other uſes. And the queſ- 
tion upon this ſpecial verdict made in the common -pleas 
was, whether the tenant in tail had made any alteration of 
the eſtate tail by this covenant to ſtand ſeiſed, Cc. for if he 
had made any alteration of the eſtate- tail, then he was be- 
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Mica 
V. 
Crarxy, 


come tenant for life with remainder over ut ſupra, and of 


conſequence the recovery ſuffered by him was a forfeiture 


of the eſtate for life, and the new uſes limited upon the re- 


covery could not ariſe ; but e contra if the covenant to ſtand 
ſciſed made no alteration of the eſtate tail, then the reco- 
very was well ſuffered, and the eſtate-tail barred, and the 
new uſes would ariſe. Ang it was adjudged in C. B. that 
the covenant, Cc. did not alter the eſtate - tail, and that the 
common recovery was well ſuffered, and the new uſes aroſe. 
And it was argued at the bar ſeveral times, by Mr. Peere 
Williams and Mr. King for the plaintiff in error, and by 
Mr. Cowper and Mr. Broderick for the defendant in error. 
And now this term Holt chief juſtice delivered the opinion 
of the court, viz; of himſelf, Powys and Gould juſtices, 
(the vacancy made by the removal of Turton juſtice not be- 
ing then ſupplied) that the judgment of the common pleas 
ought to be affirmed, And he ſaid, that though there are 
many authorities in the point, yet the reaſon given in the 
reports of them is not clear, and therefore he would give 
at large the reaſon of his preſent opinion. It has been 
made a- queſtion, if tenant in tail bargains and ſells, or 
leaſes and releaſes, or covenants to ſtand ſeiſed of the lands 
intailed, to another in fee, whether the eſtate conveyed by 
the ſaid conveyances determines by the death of the tenant 
in tail, or whether it continues until the actual entry of the 
iſſue in tail. And he held, that ſuch eſtate continues until 
the actual entry of the iſſue in tail, ſor theſe reaſons. 
1. Becauſe tenant in tail himſelf has an eſtate of inheritance 
in him; and before the ſtatute de donis Me. 2. 13 Ed. 1. 
c. I. it was held, that ſuch eſtate was a fee · ſimple condi- 
tional; then the ſtatute mage no alteration as to the tenant 
in tail himſelf, but only makes proviſion, that the iſſue in 
tail ſhall not be diſinherited by the alienation of his anceſ- 
tor. And by Co. Lit. 18. a. it appears that a baſe fee may 
be created out of an eſtate-tail, where it is ſaid, that if a 


gift in tail be made to a villein, and the lord enters, he 


hath a baſe fee. Then if a baſe fee may be created out of 
an eftate-tail, there is great reaſon, that the bargainee, &c, 
of tenant in tail ſnould have it. 2. The tenant in tail has 
the whole eſtate in him, and therefore there is no reaſon 
why he cannot diveſt himſelf of it by grant, bargain and 


If tenant in tail 
bargains ard 
ſells, leaſ-s and 
releaſ-s, or co- 
venancs to ftand 
ſeiſec to the uſe 
of J. S. in fee z 
the eſtate Joes 
not dete mine 
by the death of 
tenant in tail 
until the en'ry 
of the iſſ e. 
Wright's Ten, 
186, 187, &c, 
Piowd. 557. 
Cro. Car. 499 


fale, c. ſince the power of diſpoſition is incident to the 


property of every one. 3. It is no prejudice to the iſſue in 

tail, and therefore no breach of the flatute de denis. Indeed 

there are ſtrong words in the act for reſtraining alienations 
Vos. E ct © DB 4 nn 
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Macxeiy to the prejudice of the iſſue in tail, where it ſays, quod finis 
ipſe jure fit nullus, &c, yet the conſtruction of the ſaid words 
hath always been, that the entry of the iſſue is tolled by 
ſuch fine, and he is driven to his formedon : therefore, if 
an act, which drives the iſſue in tail to his formedon, will 
not be a breach of the ſtatute; much leſs will it be a breach 
of the ſtatute, to drive the iſſue in tail, to enter to ayoid a 
bargain and ſale by bis anceſtor, As to authorities, 10 Co. 
96. Seymour's Caſe is in point, where it is held, that the 
bargainee, of tenant in tail has a deſeendible eſtate, of which 
his wife ſhall be endowed ; and that a fine afterwards le- 
vied by tenant in tail barred the iſſue in tail, but did not 
enlarge the eſtate of the bargainee, the eſtate- tail being 
before converted into a baſe fee by the bargain and ſale. 
And if the fine there had enlarged the eſtate, it would have 
czeated 2 diſcontiauance, and. then the collateral warranty 
had been a bar to him in remainder. In 3 Ce. 84, in the 
caſe of fines, the caſe of. Litt. ſe. 613. is put and confider- 
ed; and there it is held, that the words ought not to be li- 
22 underſtood, but in another ſenſe. The words of 

iti/cton are, that if tenant in tail grants totum flatum ſuum 

to J. S. and his heirs, and makes livery of ſeiſin to J. 
S. yet the eſtate of J, S. is determined by the death of 
the tenant in tail. But this ought to be underſtood, that 
it is no diſcontinuance, but will drive the iſſue in tail to en - 
ter to avoid it. Tenant in tail of a rent or common grants 

it ia fee; the grant does not determine hy his deatÞ, but at 
the election of the ifſue in tail. And therefore according 
ta the caſe put in the caſe of. fines, if a warranty he annex- 
ed to the grant, and the iſſue in tail brings a formedon, the 
warranty will bar bim. Winch. 5. Tenant in tail bargains 
and ſells his land to . S. in fee, J. S. ſells to the iſſue in 
tail being full of age, then tenant in tail dies; and the 
dqueſtion was, whether the iſſue in tail was remitted ; and 
| obart held, that be was, Hutton and Warky ton held the 
contrary. But that queſtion ſuppoſes, that the eſtate of . 


. 
CLARKE. 


S. continued-after the death of the tenant in tail, Bridgme. 92. 
accord. If tenant in tail makes a leaſe for years pat war- 


ranted by 32 H. 8. c. 28. the iſſue in tail muſt enter to 
avoid it; and if be accepts rent become due afterwards, 
that will make the leaſe good as to him; which could not 
be, if the leaſe was actually determined by the death of te- 
tze g Iten. nant in tail, In caſes of exchange the (a) eſtates exchanged 
u. 14.G- 3+ muſt be equal in quality, and pet tenent in tail may ex- 
and Collece of change his lande with tenant in fee of other lands; and it 
Eton v. The Will be a good exchange, till it be avoided by the iſſue in 
Biſhop of Win- tail, , Ge. Lit. 51- 4. And in the ſald caſe the tenent in tail 
— og as to paſſes a fee by the word excbange without b 9 as ſeifin, 
caſes of ex- and it does not amount to a diſconginuance. G. Zit. 33a. 4. 
change. but it paſſes only à baſe fee : and if the heir in will 
| Os ace ayoid it, he muſt waive the lands given ip exchange; for 
253. Comme if he occupies them, he will bo bound for his life. 3 


— 
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he had not a fee, the exchange had not been good, becauſe Mensa 


the eftates had not been equal. 2. Though tenant in tail 
by bargain and ſale, leaſe and releaſe, or covenant to ſtand 
ſciſed, may create a baſe fee ; yet in this cafe the tenant in 


tail did not create a baſe fee by his covenant to ſtand ſeiſed; 


becauſe an eſtate made by tenant in tail, which will not 
take effect till after his death, is void. If tenant in tail 
makes a leaſe for years to commence after his death, it is 
void in its creation. Dier 279. pl. 7. Cro. Ja. 455, Lady 


Griffin v. Stanhope. 
Objection. He has here made himſelf tenant for life, 


Anſwer. That will not alter his eſtate, unleſs for the 
ſake of the remainders. As if tenant in fee covenants to 
ſtand ſeiſed to the uſe of himſelf for life, it is void; buta 
covenant to ſtand ſeiſed to the uſe of himſelf for life, re- 
mainder to J. S. or to the uſe of himſelf in tail, will be 
good for the ſake of the intail, or of the remainder. But 
here the remainder is 2 facto void, and thereſore will not 
make the eſtate for life good, which otherwiſe would be 
void alſo. The reaſon why an eſtate made by tenant in 
tail to commence after his death is void, is becauſe then 
the iſſue has a right paramount per formam doni. There is 
expreſs authority in this caſe. 2 Co. 52. Cro. Eliz. 279. 
Yelvert. 51. Moor 883. I Leon. 110. 1 Auderſ. 291. F 
Lien. 291. Cro. Eliz. 895. Beddingfield's caſe. Which la 
book ſeems to give the true reaſon, v/z. becauſe the eſtate 
there was to commence after the death of the tenant in tail. 
But an eſtate granted by tenant in tail, which muſt, or which 
by poſſibility may, commence in the life of the tenant in tail, 
is good, He ſaid further, that the caſe of fines, 3 Co. 84. 
ſupported him in maintenance of this opinion againſt Lit- 


tleton. And Hob. 399, ſays, that Littleton was confounded 


in himſelf, when he held, that a grant of tetus flatus ſuns 


by tenant in tail put the tail in abeyance. All the Books 
agree, that the inheritance is put of the tenant in tail; And 


in the ſame place Hobart ſays, that the law abhors abeyance; 
therefore the inheritance muſt be rather in the releaſce, than 
in abe yance. » , Er 


Odjection. 1 Saund. 260, Took v. Glaſeeck. It is held, that 
if tenant in tail bargains and ſells his land in fee, ihe bar- 


gainee has an eſtate but for the life of tenant in tail; for a . 


deviſe by him is adjudged void, becauſe tenant pur auter vic 
cannot deviſe by the ſtatute of H. 8. of wills. 


Anſwer. The caſe of Took v. Glaſeeck is not law; for 


there the tenant in tail after the bargain and ſale, and after 


Crank. 


the death of the bargainee, 3 a fine to a ſtranger; and 


* 
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Maenztt it is held there, that the fine enured to the benefit of the 
Craxxxz, beir of the bargainee: but that is impoſſible ; for if tenant 
in tail bargains and ſells to J. S. in fee, and thereby an 
eſtate pur vie only paſſes, viz. for the life of the tenant in 
tail, and that deſcends to the heir of the bargainee but as 
ſpecial occupant ;- the fine levied to a ftranger cannot 
change his eſtate pur auter vie into an eſtate of inheritance; 
A fine levied to for there is no inſtance in the law, that a fine levied to a 


2 r ſtranger can increaſe ; but it may extinguiſh a right: there- 


right, but can. fore the caſe of Took v. Glaſeock is contradictory in itſelf, 


not increaſe an and hath no reaſon to ſupport the reſolution given. Upon 
eſtate... the whole matter he held, T. That if tenant in tail conveys 
3a the lands intailed by bargain and ſale, leaſe and releaſe, or 
EN 6 covenant to ſtand ſeiſed to the'uſe of another, in fee, and 
dies; a baſe fee paſſes by the conveyance, and the eftate 
continues, until it be avoided by the iſſue in tail by entry. 
2. That if tenant in tail covenants to ſtand ſeiſed to the uſe 
of the covenantee for life, remainder to J. S. in fee; or to 
the uſe of J. S. for life, remainder to J. M. in fee ; the re- 
mainder is good, till avoided by the entry of the iſſue in 
tail; althuvugh tenant in tail dies, before the remainder 
takes effect: becauſe the eſtate for life takes effect immedi- 


ately, and the remainder might by poſſibility have taken 


effect in the life of the tenant in tail. 3. If tenant in tail 
leaſes and releaſes to J. S. in fee, to the uſe of himſelf for 
life, remainder to . in fee after his death; this remain- 
der is good, though it is to commence after the death of the 
tenant in tail, becauſe it ariſes out of the eſtate of the re- 
leaſee, which eſtate would have been good till avoided by the 
entry of the iſſue in tail. 4. That in this caſe the eftate be- 
ing raiſed by covenant to ſtand ſeiſed, without tranſmutation 
of the poſſeſſion, or any alteration of the eſtate made, ex- 
cept the remainder which is void, and therefore works no 
alteration of the eſtate tail; the recovery was good, and 
docked the intail, and the new uſes limited upon it well 
aroſe ; and, therefore that the judgment of the common 
= pleas ought to be affirmed. | | 1 


Note, Holt chief juſtice ſaid, after delivery of the argu- 
ment aforeſaid, that he had not communicated theſe rea- 
ſons to his brothers; aud therefore if they did not agree 

wich them, he prayed them to declare themſelves there- 
b, upon. Gould juſtice ſaid, that he agreed in all, Powys 
* juſtice tacente. 950 . 
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Smith ver. Angell. 


HOMA S Smith and Margaret his wife executrix of 
Matthew Field, brought debt againſt the defendant 
John Angell, as heir to his father Juſlinian Angell, upon 
divers bonds, in which the ſaid Juſfinian bound himſelf and 
his heirs to the ſaid Matthew Field. The defendant comes 
and defends the wrong and the force, when, &c. and ſaith, 
that he cannot deny, but the bonds are the deeds of his fa- 
ther, nor that he detains the ſeveral ſums of money, Oc. 
but for plea he ſaith, that his father Juſlinian Angell in his 
life, viz, 1679. was ſeiſed in his demeſne as of fee de et in 
tribus quartis partibus toto in guatuor partes dividends ſex acra- 
crum terrae vocatarum Ravenſey Spurne, &c. in comitatu Ebor. 
and being ſo ſeiſed in his life-time by a certain indenture 
made at Londen 17 July 1679. demiſed to H. Greenwood the 
ſaid three fourth parts, c. for five hundred years to be 
computed from the making of the ſaid indenture, which be 
produceth in court; by virtue of which demiſe H. Green- 
wood entred into the ſaid three fourth parts, &c. and was 
thereof poſſeſſed ; that afterwards the firſt of Oober 1681, 
his father died; after whoſe death the reverſion of the ſaid 
three fourth parts, &c. deſcended to the defendant as fon 
and heir to his father, per quod idem the defendant ſemper 
poflea hucuſque fuit ſeiſitus et adhue ſeiſitus exiflit de reverſione 
tenementorum fraedifiorum in dominico ſuo ut de feodo ; and he 
farther ſaith, that he hath not any other lands or tene- 
ments by hereditary deſcent from his father aforeſaid in fee 
ſimple, nor had the day of the exhibiting of the plaintiff's 
bill, nor at any time ſince, beſides the reverſion aforeſaid; 
and he farther ſaith, that after the death of his ſaid father 
and the deſcent of the reverſion aforeſaid, wiz. the twenty- 
third of November g Will. 3. in quadam ſecta in chancery 


pendente inter queſdam Edvardum Thompſon armigerum et alios 


querentes quandam Elizabetham Angell nuper uxorem praedicti 
Jufliniani Angell et ipſum the defendant it was by the ſaid 
court of chancery decreed, that the ſaid Elizabeth haberet et 
gauderet unam tertiam partem praediftarum ſex acrarum terrace, 


„Oe. for her life for her dower, virtute cujus decreti iffa 


Praedicta Elizabethe fuit et adbuc gxiftir ſeifita de et in praeditia 
tertia parte, &c. as of her freehold for her life; et boe 
paratus oft verificare, unde petit judicium ſi ipſe as ſon and heir 
of the ſaid Juſtinian de debito pracdiclo practer quam de prae- 
dicla rever/une de pracdifto termino annorum eit praedicto flatu 
preediie Elizabethe pro termino vitae ſuas de el in praedicta ter- 
tla parte quando ſeparaliter acciderint virtute ſeparalium ſcrip- 
torum obligatoriorum praediftorum onerari debeat, &c. The 
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Intr. Paſch, 
13W.-.5,R, 
Ret. 325. 


In an action 
againſt an heir 
on the bond of 
his anceſtor, if 
he plead a bad 
plea, a general 
judgment de 
bonis propriis 
ſhall be entered 
againſt him, 

S. C. Salk. 354. 
7 Mod. 40. 
Vide 8 Co. 134. 
a, Com. Plead. 
2. E. 5 2d. Ed, 
vol. g. p. 213. 
unleſs the plain- 
tiff will conſent 
to take a ſpecial 
judgment. S. C. 
7 Mod. 40. vide 
Poph. 155. 

W. Jon. 88. 


All immediate 
eſtates of free - 
hold which de- 
ſcend upon an 
heir are imme - 
diate aſlets. 

S. C. Salk. 354. 
7 Mod. 40. : 


Altho' they may 
be expeQant on 
eſtates for years. 
S. C. Salk. 354» 
7 Mod. 40. 

R. acc. 2 Wilſ. 
49+ D. acc. 2 
Atk. 294. 
Vide Com. 
Aſſets. A. ad Ed. 
vol. 1. p · 398. 
A decree in 
chancery cannot 
convey an eſtate, 
7 Mod. 40. 


- The wife of a 


tenant in com · 
mon is to be 
endowed in 
common. acc. 
Co. Litt. 3a. b. 
Litt. ſ. 44. 
But the wife of 
one ſole ſeiſed 
muſt beindowed 
by metes and 
bounds. acc, 
Liter. ſ. 36. 

Co. Litt. 32+ b, 
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plaintiff prays oyer of the deed of demiſe; which being read, 
it appears, that there was a proviſo, that if the defendant's 
father paid 50 J. per annum to Greemword for bis life, the 
ſaid demiſe Hall be void; and then he replies (protelando 
that Greenwood did not enter, nor take the -profits) that 

after the death of his father, viz. the ſecond of Ofober 
1681, the defendant entred, &c. as fon and heir to his 
father, and was ſciſed thereof in his demeſne as of fee, and 
being ſo ſeiſed, afterwards, viz. the tenth of May 12 Will. 3. 
received afſ#ts of the profits, to ſatisfy the plaintiffs* debt 
over and above the annuity of Greenwood. The defendant 
rejoins proteſtando that he did not receive afſetz of the pro- 
fits to ſatisfy the plaintiffs* debt, for plea he ſaith, that he 
did not enter, modo et forma prout,, &c. et de hoc ponit ſe ſuper 
patriam. Upon which the plaintiffs demur, and the de- 


 fendants join in demurrer. This caſe was argued ſeveral 


times at the bar by Mr. Boult, Mr. Raymond, and Mr. Her- 
ring, for the plaintiffs, and by Mr. ſerjeant Hall, Sir Bar- 
tholomew Shower, and Mr. Chaſtyre for the defendant, And 
it was agreed by all, that the plaintiffs eught to have judg- 
ment; but the queſtion was, whether they ſhould have a 
general judgment againſt the defendant, or only a ſpecial 
judgment of the aſſets confeſſed. And Holt pronounced 
the reſolution of the whole court, viz. of himſelf, Powys 
and Gould juſtices, that the plaintiffs ought to have a gene- 
ral judgment, upon which his body, his own lands and 
goods (though not afſets) might be taken in execution. 


And he ſaid he would conſider, 1. The pleading of the leaſe 


for years, whether it is good for the heir or not, to hinder 


the plaintiff from having immediate execution. 2. The 


pleading of the aſſignment of dower to the wite in chancery, 
and that he has only a reverſion expectant upon an ęſtate 
for life, 1. As to the firſt, the queſtion is, whether the 
heir ought to plead the leaſe for years in delay of execution 
of the plaintiffs, or ought to confeſs afſets in poſſeſſion. He 


. faid, he had known the leaſe pleaded, and therefore he was 
unwilling to deliver a deciſive opinion in that point, becauſe 


it is not now material in this caſe; but it ſeemed to him, 
that the heir ought not to plead the leaſe, but ought to 
confeſs. aſſets in poſſeſſion, without taking notice of the 
leaſe for years; for the having of the freehold and inhe- 
ritance of the lands of the anceſtor . deſcended to the heir 
makes complete afſets (as in this caſe the defendant hath) in 
poſſeſſion. But if. the anceſtor had made a leaſe for the 
life of J. S. and died, and the reverſion had deſcended to 


the defendant ; there he would have had only aſſets in re- 
yerfion. Moreover at common law terms for years were 


not regarded, but were ſubject to the power of the tenant 
of the freehold, and would be bound by a recovery ſuffer- 
ed by him, 2 Inf. 322. Co. Lit. 42. And after the ſla- 


tute of Glouce/ter, if the teannt for years did not come in 


before 
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before judgment, he could not falſiſy, which was remedied 
by 21 H. 8. c. 15. At this day if the reverſioner expectant 


the upon a leaſe for years brings an aſſize, the defendant ean- 
ade not plead, that there is a prior leaſe ; but the leſſee for 
bat ars ought to come in by virtue of the 21 H. 8. c. 15. and 
Gor falſify the recovery. And the ſame reaſon holds place in 


this caſe, why the leaſe for years ſhould not be pleaded, 
viz. becauſe the bond of the anceſtor attaches the land de- 
ſcended as afſits in poſſeſſion. 43 Eat. 3» Bro. Aſets . 
there is a caſe mow in point. In a ſcire facigs the de- 
fendant pleaded a cen 

ſcended ; the plaintiff replied, that his father was indebted 
to the king, and that thereupon the land was committed to 
the plaintiff, and traverſes any other aſſets, and the replica- 
tion was held ill, becauſe the freehold and inheritance de- 
ſcending are immediate aſſets, and conſequently the lineal 


plaintiff might have made uſe of the leaſe for years to have 
diminiſhed the value of the afſets, but nevertheleſs it was 
held there to be immediate aſſets, If this were a good plea, 
the conſequence of it would be, that an immediate judg- 
ment ought to be given for the plaintiffs, and an extendi 
facias ought to iſſue upon it, and the ſheriff ought to value 
the aſſets, and deliver the reverſion guando acciderit; that is 
the.courſe, where an eſtate for life in eſ is pleaded by the 
heir. Dyer 373. pl. 14. Hearne's Pleader 307. in caſe of 
a leaſe for years, as in this caſe, But it the preſent caſe if 
the heir had confeſſed aſſets in poſſeſſion, it would not be' a 
prejudice to any: for if the plaintiff ſued execution, the 
termor for years might defend himſelf in an ejectment 
brought upon the geturn of the extent. But he declared 
fill, that he gave no poſitive opinion as to this point, bes 
cauſe it was not neceſſary to the matter in queſtion. 2. But 
as to theſecond point he held, that the pleading of the aſſign- 
ment of dower in chancery to the wife, whereby the de- 
fendant had but à reverſion expectant, &c. was ill, and let 
in the plaintiffs to have a general judgment. 1. Becauſe a 
decree in chancery cannot carry any eſtate; and dower 
cannot be aſſigned there, unleſs where the heir of the 
king's tenant is in ward, and in ſuch caſe it is aſſigned in 
court, which is more uſual, or a writ iſſues to the eſchea- 
| tor todoit. Fitz, Nat. Bre. 263. If it had been ſaid, that 


| the heir had afligned in obedience of the decree, it might 
| have been good; but there the tenant in dower had been 


in by the aſſignment, not by the decree. Then this being 
pleaded ill, is a conſeſſion of preſent ae. 2. The plea is, 
that the wife was endowed of the third part of the fix acf#s, 
whereas the anceſtor had but three fourths of the ſix acres, 
and that in common. Now the wife of tenant in common 
ought to be endowed in common, the wife of one ſole 
ſeiſed, 3 But the pleading is of the 
Say 4 ite 


rmation with warranty and aſſets de- 


warranty and ofſets a good bar; the book admits, that the 


Tight to the per- 


not diſcharge a 
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su, —indowment of one ſole ſeiſed, but then the parcels ought 
Ava, to be ſhewn in certainty. Beſides, that by pleading, that 
the wife was endowed of a third part of the fix acres, where- 
by ſhe was ſeiſed for life, the reverſion to the defendant ; 
he admits himſelf to have the reverſion. of a third part of a 
fourth part of the fix acres more than he has pleaded ; and 
therefore he will be charged of his own eſtate. Plat, 
o. the caſe of Davie v. Pepys, that if the heir does not 
confeſs the action, and ſhew the certainty of aſſets that he 
hath by deſcent, but pleads riens per deſcent,” or judgment is 
given by default, nil dicit, or confeſſion, or upon any other 
ground or matter | whatſoever, without confeſſing the afſets 
and the certainty of them; execution ſhall iſſue againſt his 
body, lands, and goods, as if/it had been given upon his 
own bond; which reſolution has always been held law. 
Meer 522. Cre. Eliz. 693. 2 Leon. 11. in point. And in 
ſuch caſe the court cannot give a ſpecial judgment, unleſs 
the plaintiff aſſents to it, and then they may. 2 Roll. Abr. 
71. If in, this caſe a ſpecial judgment ſhould be giyen for 
the afſets confeſſed, that would be, to allow the plea to be 
good. which is bad, viz. that the defendant has a reverſion 
expectant upon an eſtate for life, where it appears that he 
hath not. Therefore ſince the heir has attempted to de- 
lay the plaintiffs of the recovery of their debt by a falſe and 
ill plea; he has prejudiced himſelf, in attempting to pre- 
judite others. If in this caſe the defendant had pleaded, 
that he had but a reverſion expectant upon an eſtate for life, 
and the plaintiffs had replied, that the' tenant for life was 
dead, and upon iſſue joined it had been found for the plain- 
—  tiffs; they would have had a general judgment. Now here 
it is the ſame thing, ſince it appears by bis plea, that it is 
falſe. And therefore a general judgment muſt be entred 
againſt him, which was done accordingly. See 1 Keb. 156. 
Cudmore v. Lewis. | 


Topham ver,. Tollier. 
8. C. Salk. 575. Holt. 621. * 

EBT vpon bond againft the defendant as adminiſtra 
tor, Sc. The defendant pleaded a releaſe. by the 
eee 8 plaintiff; which upon oyer appeared to be thus, viz. the 
not diſcharre a Plaintiff, reciting that there were ſeveral controverſies be- 
debtdue from tween the defendant and him about a legacy, and the right 
1 of adminiſtration to the inteſtate, by the ſaid deed releaſed 
2d Ed. vol. 3. to the defendant all his right, title, intereſt, claim and de- 
p- 411. mand, in and to the perſonal eſtate of the inteſtate. Upon 
Particularly if which the plaintiff demurred. And it was urged by Mr. 
the releaſe im, Grous and Mr. Pere Williams for the defendant, that this 


. 


A releaſe of all 


for fetling aic, bond was diſcharged by this releaſe. And they cited 


putes which had 
ariſen between the plaintiff and defendant concerning the right of adminiftration, Vide ante 235. 


NYeilvert: 


F nad Sint, dhe ol 
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vert. 214. Bridges v. Eynon. Sed non allocatur. For per 
alt chief juſtice there is a difference between a releaſe of 
demands to the perſon df the obligor or adminiftrator, 
hich is the caſe in Yelverton, and a releaſe of all demands 
> the perſonal eſtate of the obligor or adminiſtrator, as the 


he other may, becauſe the bond does not give any right or 
Jemand upon the perſonal eſtate, &c. until judgment and 
xecution ſued. And upon a. (a) fieri facias the goods 
dught to be ſold, though upon (%) extent they may be de- 
ivered to the plaintiff, The caſe of a releaſe by the conuſee 
pf a ſtatute, of all his right to the land, is a ſtronger caſe; 
where it is held, that ſuch a releaſe does not prevent an ex- 
ent; and yet the ſtatute binds the land againſt any aliena- 
ion, See 2 Lev. 214. Morris v. Wilford. 


Molloy ver/. Lock. 
vel 


Johns ver/. Bromfield. 


EBT upon bond. The defendant pleaded, that he 
delivered it as an eſcrow to F. S. to be delivered to 
the plaintiff upon conditions to be performed by the plain- 
tiff, which were not performed; et hoc paratus eft verificare. 
The plaintiff demurred ſpecially, and ſhewed for cauſe, that 
this plea ought to conclude to the country. And no perſon 
appearing for the defendant, judgment was given for the 
plaintiff, 

Com. Pleader. E. 32. ad Ed. 


Vanhatton ver. Morſe. - 


 Ndebitatus aſumpſit for money for goods ſold by the plain- 

tiff to the defendant. The defendant. pleaded payment 
The plaintiff demurred ſpecially, and ſhewed for cauſe of 
demurrer, that the plea amounted to the general iſſue. Sed 
non allocatur. For per curiam, it admits at one time a good 
cauſe of action in the plaintiff, and excuſes it by matter 
ex poſt ſacto, and therefore is an honeſt and good plea. And 
judgment was entred for the defendant. (a.) 


(a) But it is moch to be doubted whether this would be = good plea at 
thing may be given in evidence that 


1 


and payment before the action deſtroys it. Note to 3d Edition. 


787 


Tornam 
. 
Tori. 


aſe at bar is. Such releaſe will not diſcharge the bond, as 


() D. ace. 
ante 346. 

(5) Vide ants 
346. 


Intr. Hil. 
13 W. 3. Rot. 
411. 


In an action on 
3 deed, a plea 
that it was 
delivered 2s an 
eſcrow ought to 
conclude to the 
country. 

R. acc.poſt 803. 
Vide 6 Mod. 
217. 

Plowd, 66. 
vol. 5. P · $6. 


Palth. 2 Ann, 
Rot. 124+ 


Matter which 
might be given 
in evidence on 
general iſſue 
may be pleaded 
admits the 
aintiff had 
once a cauſe of 
R. acc. 
ante 217. 566, 
& vide 4Bac.6o. 


this time, becauſe any 
s the plaintiff's cauſe of action upon nos aſſumpũt, 


78 Train. Term 1 Annæ teginz. 


Slipper verſ Maſon. C. B. 


8. C. Lutw. 122. N. L. 43. 3 Danv. Abr. 121, pl. 7. Pleadings Lutw. 121 


282 HE plaintiff obtained ſentence againſt J. 8. fa 
ting a man ar- 2107. in the ſpiritual court for non-payment «df 


reſted on an tithes, beſides his expences of ſuit. And for not obeyiny 


cies, the ſentence J. S. was excommunicate, and arreſted upor fo 
Viae 6 Mod. an excommunicato a—_— and being in cuſtody of the de- is 1 
78. Sav, 13. fendant then ſheriff of the county, he permitted him to | Be 


| eſcape. Upon which the plaintiff brought a ſpecial action 
upon his caſe againſt the defendant for this eſcape. And 
upon not guilty pleaded, the plaintiff recovered a verdid 
for the 210/. Afterwards/it was ſeveral times moved i 
C. B. in arreſt of judgment, that this action would not 
lie againſt the defendant. But it was adjudged unanimouſy 
by all the judges of the common pleas, viz. Sir Thoma 
Trevor chief juſtice, Nevill, Powell, and Blencowe juſtices, 
that the action well lay, Thurſday the eighteenth af June, u 
ſerjeant Jenner told me. And the court relied much upon 
the caſe, where it is held, that caſe lies againſt the ſheriff, 
for ſuffering a man to eſcape, being arreſted upon a capiar 


utlagatum after outlawry upon meſne proceſs. 
„ Smith ver. Walker and Nois. 


| g 8. C. Com. 122. | 
A defendant in Eplevin for taking of cattle at a place called 4. The 
replevin is not defendants pleaded, that they took them at a place 


intided to colts called B. ab/que hoc that they took them at 4. The plaintiff 
ment by con - confeſſed it. And thereupon Mr. Eyre for the defendants 
feion on the moved to have coſts ; and he cited Cro. Elia. 329. Haſlep v. 
| meh «we Chaplin. Cro. Face 520, Samuel v. Hader. Cro. Cur. 497. 
Vide ante 336. 2 Tutney intr. Trin. 11 Car. 1. Rot. 753. That the 
efendants in replevin. after judgment for them upon demur- 

| rer ſhall have coſts, and after ſeveral motions it was re- 
(a) According ſol ved per curiam, that (5) the defendants in this caſe could 
wo the reporr in not have coſts, becauſe the plaintiff was not barred from 
was a va having another replevin, and driven to his writ of ſecond 
— deliverance ; but notwithſtanding this conſeſſion and the 
but the kurt abatement of this writ he may have a new replevin, - But 

| Heu ia properly Otherwiſe it had been, if he had been barred from having 
= plea in dar. another writ of replevin by this priſal en auter licu. And if 
9 iſſue had been joined upon the place of the taking, and 
ner. 2 Barnes found for the defendants, they would have had coſts. And 


0 3 coſts were denied by the whole court. 26K 
COT candida, lamwbde debates Gall hive colin Note to 3d Edition, 


. 
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Camell ver/. Clavering. Exchequer. 


N N ejefment was brought in the exchequer de minutis An cjeftment 

d:camis. And upon not guilty pleaded, verdict for the lies for ſmall 
aintiff. And Mr. Cheftyre about five or fix years ago yide March, 
oved in arreft of judgment, that an ejectment would not 32. Oro. Car. 
for ſmall tithes. 1. Becauſe eggs are ſmall tithes; and 2 32 
is abſurd to ſay, that an ejectment would lie of an egg. 24. Ed. has 


, Becauſe the ſheriff does not know of what he is to deli- 


r poſſeſſion, upon a habere facias paſſaſſonem. Sed non allo- 
judg rt? an ejectment lies | 


tur. Becauſe it has been adjudge 


erdit wool, being tithe, and by the ſame reaſon for an egg. 

red in nd therefore by all the barons judgment was given for the 

E = aintiff, 11 Co. 25. Ex relatione m'ri Cheſbyre. | 
, 

homat 

tices, June 17. W, edneſday. 


OLT chief juſtice declared, that all the jadges of this This is matter 
court had made a rule, that no reference whatſoever 4 —— 
any cauſe depending in this court ſhould ſtay the pro- — 
eedings of this court; unleſs it was expreſſed in the rule of affidavits. Note 
eference, to be agreed, that all proceedings in this court 34 Cas. 
ould ſtay. a ; 


Pentrye verſe Trippett. 


The 

lace O a ſcire facias upon a recognizance of bail the de- This ſeems ba 
ntiff fendant demurred ſpecially, and ſhewed cauſe; be- 7 — 
ants auſe- neither the term nor the year, when the judgment ther B. R. does 
p v. as given againſt the principal, was ſhewn in the declara- yg 
7 ion. But judgment was given for the plaintiff, becauſe it wird Edition 
t 


$ the courſe of the king's bench not to ſhew them, Contra 


8 Dowlr , bar 

_ $. C. Salk, 181. Holt 335 ; 

But HE defendarit was taken into cuſtody by the officers A man hall not 
ing of the court of admiralty by way of execution, be- be turned over 
d if os condemned by ſentence there. And intending to pro- GOT 


ure his liberty, he perſuades the plaintiff to ſue a habeas on an babeos 
orpus ad reſpondendum out of this court, to the intent that N reſpon 
e ſhould be turned over to the Marſbalſea, he being in fact {me aden is 
adebted to the plaintiff, And he being brought into court, depending 
Mr. Salteld tor the plaintiff moved, that the defendant n. bim in 
night be committed to the Marſpulſca. And he urged, he is brought 

' x» lt Tt * 


Caſe lies againſt 
a ſheriff for let- 


capiendo, eſcape. 


A defendant in 
Intitled to coſts 


ment by con - Confeſſed it. And thereupon Mr. Eyre for the defendants 
the moved to have coſts ; and he cited Cr. Elia. 329. Haſlep v. 


Vide ante 336. 


to the report in 


= was pleaded 
abatement, 
but the pien of 


je properly Otherwiſe it had been, if he had been barred from bavigg 


x nonſuit, in which defendant hell have cola. Note to 3d Edition, 
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Slipper veg. Maſon, C. B. 


8. C. Lutw. 222. N. L. 43. 3 Danv. Abr. 121, pl. 7. Pleadings Lutw. 123 
1 HE plaintiff obtained ſentence againſt J. 8. fc 
2107. in the ſpiritual court for non-payment e 
tithes, beſides his expences of ſuit. And for not obeying 
the ſentence F. S. was excommunicate, and arreſted upon 
an excommunicato —_— and being in cuſtody of the de. 
fendant then ſheriff of the county, he permitted him to 
eſcape. Upon which the plaintiff brought a ſpecial action 
upon his caſe againſt the defendant for this eſcape. And 
upon not guilty pleaded, the plaintiff recovered a verdid 
for the 210/. Afterwards it was ſeveral times moved i 
C. B. in arreſt of judgment, that this action would not 
lie againſt the defendant. But it was adjudged unanimouſ 
by all the judges of the common pleas, viz. Sir Thomas 
Trevor chief juſtice, Nevill, Powell, and Blencowe juſtices, 
that the action well lay, Thurſday the eighteenth of June, as 
ſerjeant Jenner told me. Arid the court relied much upon 
the caſe, where it is held, that caſe lies againſt the ſheriff, 
for ſuffering a man to eſcape, being arreſted upon a capiar 
utlagatum after outlawry upon me/ne proceſs. | 


Smith verſ, Walker and Nois. 
| 8. ©. Com. 122; [ 
Eplevin for taking of cattle at a place called 4. The 
defendants "pleaded, that they took them at 4 place 
called B. ab/que hoc that they took them at 4. The plaintiff 


Chaplin,' Cro. Jac. 520, Samuel v. Hader. Cro. Car: 497. 
2 Tutney intr. Trin. 11 Car. 1. Rot. 753. That the 

efendants in replevin. after judgment for them upon demur- 
rer ſhall have coſts, and after ſeveral motions it was re- 
ſolved per curiam, that (6) the defendants in this caſe could 
not have coſts, becauſe the plaintiff was not barred from 
having another replevin, and driven to his writ of ſecond 
deliverance ; but notwithſtanding this conſeſſion and the 
abatement of this writ he may have a new teplevin. But 


another writ of replevin by this priſal en auter licu. And if 
iſſue had been joined upon the place of the taking, and 

found for the defendants, they would have had coſts. And 
coſts were denied by the whole court. 
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Camell verſ Clavering. Exchequer. 


NN ejectment was brought in the exchequer de minutis An cjeftment 
drcimis. And upon not guilty pleaded, verdi& for the lies for ſmall 

untiff, And Mr. Cheſbyre about five or fix years ago Vide March, 

oved in arreſt of judgment, that an ejectment would not 32. Oro. Car. 

for (mall tithes. 1. Becauſe eggs are ſmall tithes ; and 36 — 32 

is abſurd to ſay, that an ejectment would lie of an egg. 24. Ed, 164. 

, Becauſe the ſheriff does not know of what he is to deli- 

r poſſeſſion, upon a habere facias Mo em. Sed non allo- 

tur, Becauſe it has been adjudged, that an ejectment lies 

wool, being tithe, and by the ſame reaſon for an egg. 

nd therefore by all the barons judgment was given for the 

aintiff, 11 Co. 25. Ex relalione m'ri Cheſtyre. | 


June 17. Wedneſday. 


L chief juſtice declared, that all the judges of this This is matter 
court had made a rule, that no reference whatſoever ” — wg 
any cauſe depending in this court ſhould ſtay the pro- pe rar A 

ecdings of this court; unleſs it was expreſſed in the rule of affidavits. Note 
ference, to be agreed, that all proceedings in this court 34 Fr: 

| ould tay, | ; . 


Pentrye ver Trippett. 

O a ſcire facias upon a recognizance of bail the de- This ſeems bad 
fendant demurred ſpecially, and ſhewed cauſe ; be- REN — 
zuſe neither the term nor the year, when the judgment ther B. R. does 
vas given againſt the principal, was ſhewn in the declara- tee with 
ion. But judgment was given for the plaintiff, becauſe it lee 
s the courſe of the king's bench not to ſhew them, Contra 


f the common pleas. 
Dowler very. Keite. 


8. C. Salk, 351. Holt 335. N 


H E deſendant was taken into cuſtody by the officers A man ſhall not 
of the court of admiralty by way of execution, be- beturned over 
ng condemned by ſentence there. And intending to pro- by pn 
ure his liberty, he perſuades the plaintiff to ſue a habeas on an babes, 
orpus ad reſpondendum out of this court, to the intent that ene 
de ſhould be turned over to the Marſbalſæa, he being in fact — "wy 
adebted to the plaintiff, And he being brought into court, depending 
r. Salteld tor the plaintiff moved, that the defendant hint bim in 
night be committed to the Marſbo/ea, And he urged, he is brought 
. 1. That n 


- * 
. 
— ag Ron owt 


790 
 .Dowr un 


+ 
KrIrE. 


ed in cuſtody of the marſhal with the ſentence of anothe 
court, which this court cannot execute; as a man com 


' Marſhalſea, he was remanded, becauſe no ſuit was depend. 


An indictment 


does not lie 
againſt a man 
for entertaining 
vagrants; 

Vide 17 G. 2. 
c. 5. ſ. 23. 
And if it did, 
it ought to ſtate 
that the perſons 
entertained were 
vagrants at the 
time when they 


were entertain - 


ed. 
Sce Burn's Juſ. 


title Vagrant. 


not permit a failure of juſtice, And he cited 2 In}l. 2 


ment was given for the defendant, and his recognizanee dil- 
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1. That if it were denied, there would be a failure of ju 


tice, becauſe the ſheriff could not arreſt and take the d 
fendant out of the admiralty priſon; that this court wo 


4 Inſt. 71. M. Jones 380. 2. That a perſon may be char 


mitted by chancery upon a decree there may be turned oye 
to the marſhal of the king's bench upon a habeas corp 
2 Roll. Abr. 69. 4 nfl. 290. Hardr. 476. Sed non al 
catur. For though upon a habeas corpus ad ſubjiciendum thi 
court upon a charge of treaſon or felony would have turne 
the defendant over to the marſhal; or if a bill had been file 
againſt him, ſo that he had been in cuſtody of the marſhy 
before; but yet in this caſe the court cannot do it, becauſe 
there is no plea in this court at this time depending again 
him; and it cannot be, becauſe he is not in cuſſodia mar 
reſcalli. And he was remanded by the whole court. 


This ſame term Dr. Thomas Watſon, forinerly biſhop d 
St. David's, being arreſted upon an excommunicato capiene 
after an excommunication in the ſpiritual court for non 
payment of coſts of the ſuit in which he was condemned 
was brought into the king's bench. upon a habeas corpus a 
reſpondendum J. S. de placito debiti, &c, and upon motion by 
the counſel of J. S. that he might be committed to the 


ing here againſt him, the bill of Midaloſe not being return- 
able till next term. 


Regina ver/. Langley. 


N indictment found againſt the defendant, for having 

entertained two idle and vagrant perſons in his houſe, 
knowing them te be ſuch, was removed into this court by 
certiorari. And upon demurrer to it by the defendant, judg- 


charged. 1. Becauſe it was not ſaid, that they were vs 

grants at the tinie of the entertainment by the defendant. 

2. Becauſe the entertainment of them, viz. the giving then 

3 drink and lodging, is not any offence within 39 
+» Co 4» | 7 
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of ; ( 

— 0 Brown ver. Mugg. 

t wo | | 

2 2 $, C. but with ſome difference. Salk. 167, Holt 137. 

* Jectment. Upon a ſpecial verdict the caſe in effect It one of the 


was thus. The defendant Mugg had a benefice with King's extraor- 


3 e of ſouls, of 8 l. per ann, to which he was preſented by — — 
cor S. and he was inſtituted and inducted. Then Mage was with cure of 
- 7 | de chaplain extraordinary to the king, and was preſented —.— — 


the king to another benefice with cure of ſouls, of 8 J. value, and the 
annum, and he was inſtituted and inducted to it. Upon king preſents 
ich the king preſented the leſſor of the plaintiff to the OG —_— 
mer benefice as by lapſe. And it was 3 after ſe · tion, upon his 
al arguments at the bar, that the plaintiff ought to have 1 there 
gment, becauſe by the acceptance of the ſecond benefice bens vais. 
former benefice became void; a chaplain extraordinary Vide 2 Browal, 
the king not having privilege to retain two benefices, 45: 2! B-5: 
ich cure of ſouls, above 8 J. per annum value, without a Com. Elite. 
ſpenſation. And judgment was given for the plaintiff, N. 5. 8. 24 EA. 


| vol, 3. p. 210. 
1. According to the reports in Salk. and Holt the court conſidered the king's . 


virtually including @ diſpenſation, but thought a chaplain extracedinary merely as ſuch, in- 
mined padle of 2 | 
＋ Regina ver/. Moore. 
bene A Cori ten againſt the defendant for killing deer was via w. & | 


removed into this court by certiorari, and was quaſh- M. c. 10. f. 2, 
d, becauſe it ſaid only that he killed deer in quodam loco 
phere they had been uſually kept, and did not ſay incloſed. 


Holman ver/. Burrow. 


8. c. but with ſome difference, Salk. 658. EW | 
HE plaintiff brought an action of covenant againft put — 


* the defendant upon an indenture of charter- party, day of a peru - 
di bich he alledged in his declaration was made the twenty- — erns # 
v2, = of Ag, 13 Will 3. The defendant prayed oyer of fuppoſedto refer 
ant, he deed ; which being granted, it was entered in hec tothe year of 
hen e This indenture, c. made, Cc. the fix and twen- — — - 


ieth of Auguff 1101. And then he pleaded in abatement of irdoes referto it. 
he bill this variance in the date of the deed pleaded, and of The courts win 


hat ſhewn upon the oyer. The plaintiff demurred. And ae notice of 
erjeant Hall for the plaintiff-argued, that this was not a ug beten 


aterial variance, becauſe the year 1701 was the thirteenth the dominical 
df Will. 3. And the court agreed, that though it was not — a pens 
aid in the deed anno Domini 1701, yet they would intend king's reign. 
701 to be the year of our Lord 1701. But Holt ſaid, that Therefure = 
he plaintiff, by his profert in curia, cujus datus eff eiſdem dis deed which real= 


t anno, had confined himſelf to the deed dated the thir- — — 

Jominical year only may be repreſented to bear date in the year of the reign of the king wick 

hich that dominical year correſponds. a 34 : - att 
| tenz 
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Horna teenth of Will. 3. but the deed produced not being fo, i 
Burzow, Was à material variance. And he inclined for the defend. 
ant. Sed adjournatur. See afterwards 794. Judgment 


for the plaintiff, guod defendens reſpondeat uiterius. 


Taylor ver/: 1 
Trover lies T was ruled by Hub 3 upon a trial at % 
againſt a carrier | prius at Hertford, 4 Aug. 1 Ann. reg, that if goods be 
elivered to a carrier, and he does not deliver them accord. 
given him to ing to the direction given him; upon demand of the goods 
carry. Vide from him, and refuſal by him to deliver them, trover 
Sali bes, lies sgzinſt him, or an action upon the cale lies againk 
Burr. 2825 him upon the cuſtom. But if the goods be delivers 
or caſe, vide ed to a ſervant of the carrier, or to his warehouſe: keeper, 
poſt 917, 918. and they ate not delivered, &c, an action of trover does not lie 
28 againſt the carrier, &c. without an actual converſion by him. 
kim for refuſing to deliva goods given to his ſervant, unleſs he has been guilty of an actual con- 
Regina verſ Sir John Bucknall, 
1 N iaſormation was exhibited againſt the' defendant 
be charged with F for that, that he and all the lords of the manor of D- 
the regen 3 *  bave time whereof, c. been obliged to repair a bridge, 
becnte he is? ee which was out of repair, &c. Upon not guilty pleaded, 
lord of a per- and trial before Holt chief juſtice at niſi privs at Hertford, 
—_ ag. Summer aſſizes 1 Ann. reg. it was held by him, that a pre- 
Nele 128. ſeription, that the lords of the manor ought to repair the 
ide Shaw's bridge, without ſaylng ratione tenurae, or ratione terrae, was 
PU „ good; beenuſe (by him) the manor may have been granted 
1091. 1 ** to be held by the ſervice of repairing of this Pre before 
7. 76. 1.3. the ſtatute of Qua emptores terrarum; or t ing may 
de make ſuch a —— at this day, he not being bound by the 
a bridge in re- ſaid ſtatute. And in pleading one may fay, that he is oblig- 
2 1 * of 2 manor. 2 kgs ir N by ary > = 
any part of that Gemeines o manor z refote if part of the de- 
: lands wo infor 2 be * to N * he will be 7 Wan 
— to the repairs: but the information or indidtment may 
A againſt — of them; and-though it appear upon the evi. 
(alone) when- dence, that another is obliged alſo, yet the defendant muſt 
Font e dende be convicted. And ſo the defendant was convict in this caſe; 
8. c. 6 Mod. though he proved upon the evidence, that others were ob- 


150-7 Med-98. Jiged to repair as well as himſelf. See after 804. 


_ ._a—_._ 


n, Sands and Taſh verſe Ledger. 
| A deedautho- A T the Sammer affizes 21 Fuly 1 Ann: 2702, at ni 
mak erin LA. ries at Kinglen, before Holt chief juſtice, the caſe 


poſſeſſion and Was thus: In debt for rent the plaintiffs declared, that Ro- 
not in reverfion | | 

rendering the ancient'rent,and making the tenant able for waſte cannot be repreſented in pleading 
generally, to have authoriſed him to make leaſes. In debt by a remainder man for rent reſerved 
upon a leaſe by tenant for life, the plainti® muſt ſhew what authority the tenant for life had 
to make the leaſe, If the owner of an: eſtate afier ing a leaſe, ſettles the eſtate upon J. 
S. for life, with to make leaſes in poſſeſſion, J. S. can make no leaſe until the former one 
expires. If a leaſe upon which a groſs ſum and three fowls is reſerved by way of rent is repreſented 
in pleading to have reſerved the groſs ſum without mentioning the fowls, the variance is fatal. 


% Ge 525c* TW 
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e plaintiffs at the trial gave in evidence this deed of ſet- 
lement and fine. And upon reading the deed the power ap- 


ion, not in reverſion, rendering the ancient rent, and not 
liſpuniſhable of waſte, And Holt chief juſtice ſeemed to 


his tent z otherwiſe rent (a) reſerved by tenant for life 
ould: nat come to them in remainder ;z. and this power 
hewn in evidence is not that of which they have declared 3 
decauſe this is a ſpecial power, the other general. But Holt 
bief juſtice ſaid, that he would ſee the nature of the de- 


dence a leaſe of the ſame, lands made by Robert Hattan in 


de clear of opinion, that this was à material variance. For 
t was neceſſary to ſhew the power to intitle the plaintiff to 


Hatton being ſeiſed in fee of the lands out of which, &c, Sande 
twenty- eighth of Ociober 1684. by indenture between 
ſelf for the firſt part, William Lambert eſquire of the ſe- 
nd part, the plaintiffs Sands and Taſb of the third part, 
d Mary ſiſter of Mr. Lambert, the intended wife of Hat- 
, of the fourth part, covenanted for himſelf, &c. that he, 
e ſame Michaelmas term, ſhould levy a fine of the lands 
It of which, &c. to the uſe of himſelf from life, and after 
s death to the uſe of Sands and Tafh for twenty-one years, 
wmainder to Thomas Hatton in tail, Ic. with power reſerv- 
| to Robert Hotton at any time during his life to make leaſes 
the lands out of which, &c. for twenty-one years, &c. 
dat the fine was levied accordingly z and that afterwards, 
ig. ———— 1500. Robart Hatton made a leaſe to the de- 
ndant by indenture rendering rent 351, per annum ; that 
bobert Hatton was dead, and ſo the rent belonged to the 
aintiffs ; and for the arrears of one year this action was 
rought, Upon nil debet pleaded, and iſſue 2 upon it, 


deared to be, to make leaſes for twenty-one years in poſſeſ- 


(s) Acc. x Þ; 
Ws. 392. 
Prec. Chang. 


336, 5574 


endant's defence. Upon which the defendant gave in evi- 


169 to Tah and Mr. Lambert for twenty-one years, if he 
2 5. S. ſhould ſo long live. And Hal chief juſtice held, 
that by this leaſe the power was ſuſpended for the time of. 


the leaſe 3 but that being expired, he inclined, that the ſe- 
cond leaſe was good. Note, J. F. was alſo dead. Then 
Mr. Raymond ſaw a variance between the leaſe ſbewa ig the 


declaration, and that ſhewn in evidence, viz. the declaration 
was of a leaſe rendering 1 54. per annum rent, and this pro- 


duced in evidence was rendering 154, per annum rent and 


three fawls, Upon which the plaintiffa were nonſuit. 
"> s 5 7 ö f 
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| Memorandum That the firft day 0 this term 
William Jennings e/ſquire of 1 Middle 
Temple ook his place in Chancery as one of 
the Queen's counſel, ”"”=—_ the bar, being 


| 5 N before. 


— Holman wel "Ha, ante 791. 


denture of charty party cujus datus ſuit vieeſimo fexto 
4 die Augu gf decimo tertio anno regni Willielmi-tertii nuper 
| raph Sc. This declaration was delivered of Hilary term 
| . NN plesd- 
14— in abatement. And by reaſon of the death of the king, 
ment of par part of and of the adjournment of Eaſer term from quindena Paſchae 
— until tres Paſchar, the entry upon the record by the advice of 
king, all the practicers, and by the approbation ot the chief juſ- 
tice, was 2 viz. Ft (quia ente diem Mercurii proxim- 
pe quindenam Paſchae ultimo prurteritum wſque quem diem 
 praedifius Thomas Burrow ſalvis fibi omnibus et omnimodis er- 
ceptionibus guoad billam praedifthm bab uit licentiam ad billam 

praeditiam interliguendi et tunc ad reſpondendum, Qc. coram 
ditto nuper domino rege apud M gimonaſlerium, dictus  domi- 
: nus rex Willielmus tertius diem ſuum clauſit extremum- et 
5 ante eundem diem loquela praedicta adiournata ſuit per breve 

 dominge' Annae nunc reginas Anglia de communi | 
mento coram cadem domina regina apud elt. 


timanas iſto eodem termino) modo ad hunc diem ſcilicet a prae- 
ditto die Paſchas \in-tres ſeptimanas coram domina regina apud 
Weſftmonaſterium venit tam praedicius Benjaminus Holman per 
> attornatum ſuum praediflum quam praedifius Thomas Burrow 
per Foannem Bernard attornatum ſuum, 2A idem Thomas de- 
fendit vim et injuriam quando, &c. And he prayed oyer of 
the * 3 which was entered in bac verba, This 


NOVENANT.- The plaintiff declared. at an in- 


uſque ad et in hunc diem ſeilicet a die Paſchas in tres 7" | 


inden- 


£1 


S 
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indenture made the twenty-ſixth of Augiſ 1901. and does 
not ſay anno Domini, &c. And then he pleaded a variance 
between the indenture in the declaration, and that ſt ewn 
upon ger, viz. he declared upon an indenture made the 
twenty-ſixth of Augu/t 13 Will, 3. and this ſhewn upon the 
oyer is dated the twenty ſixth of Augy/t 1701. The plain- 
tiff demurred. And laſt term to maintain this plea Mr, 
Raymond urged, that the indenture not being ſaid to be 
made anno Domini, the court cannot underſtand, what is 
meant by 1701 in figures. Sed non allocatur. For the cou 

underſtands well enough, that the indenture meant by it 
the year of our Lord. Then be urged, that although the 
twenty- ſixth of Auguff 13 Mill. 3. and the twenty ſixth of 
Auguſt 1701. were the ſame day, and that notwithſtanding 
the court took notice of the year of the reign of every king, 
in what year of our Lord it happened; yet the plaintiff by 
his cujus datus had confined himſelf to the very date in his 
declaration, and therefore that this was a variance. And 
Holt chief juſtice ſeemed then to be of the ſame opinion, 
and it was adjourned, But afterwards in this term he and 
all the other judges held, that the twenty-fixth of Augu/f 
13 Will. 3- and the twenty-ſixth of Augiſ 1701. were the 
ſame day; and therefore they awarded, that the defendant 
ſhould anſwer over. See Cre. Fac. 261. Dobſon v. Keyes. 
Paſch. 10 Will. 3. B. R. Cromwell v. Grumſden, ante 335. 


; Stanian ver/. Davies. 
8. C. 6 Mod. 223. Holt 13. 


E. RROR upon a judgment againſt Davies in the court 
of the Marſbalſea in an action brought againſt bim 
there by Stanian, in which the plaintiff Stanian declared, 
quod cum idem the plaintiff primo Ofobris 13 Will. 3. apud 
perochiam ſanfii Martini in campis in comitatu 2 ac 
aura juriſdictionem hujus curiae (viz. the Marſhalſea), Ee. 
praediflus Griffith Davies the defendant adtunc necnon diu 
antea et poflea quoddam commune hoſpitium vocatum the Red Lion 

ochiam pracdiftam et infra comitatum et juriſdiftionem 
pracdiies exiflens tenuit et cuſtedivit, et praadictus the plaintiff 
quoſdam ſpadones r the plaintiff pretii viginti librarum in 
Aabulis praedifti the defendant inyra hoſpitium praedictum ſub 
cuflodia praedifi the defendant ad habulanos et ſalvo cuſ{odien- 
dos et eidem the plaintiff cum inde poſtea requiſitus efſet redeitbe- 
randos pro rationabili pretis inde per ipſum the plaintiff idem 
the endant ſolvendo peſuit. {Then thete was another 


795 
Hotman 


T. 
Bus tow. 


Latr. Hill. rg 
W. 3. B. R. 
Rot. 179. 


If a thing is 
delivered to a 
man upon par- 
ticular terms, it 
ſha!) be preſumed 
that he agrees to 
thoſe terms. 

In ali ations in 
inferior courts, 
the gift of the 
action muſt be 
ſtated to have 
ariſen within 
the juriſdiet ion. 
S. C. Salk. 404. 
11 Mod. 7. 

R. acc. 12 Mod. 
593. poſt 1310. 
x T. R. 151. 
Vide 1 Freem. 
317. 

Matter of ag- 


+ In an ation agua nſt an innkeeper for keeping 
ö negligent keeping is the gift of the ation. S. C. 
with ſome difference, 21 Mod, 7. The riding matter of aggravation only. S. C. 


| 
l 
i 
1 
| 
': 
« 
[ 
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N 

| 

' 


* STaAx1an 
4. Wo, ©: 
Davirs, 


- graviter equitati fuerunt et tam graves iftus terbera et contuſione: 


_  difion of the Merhalea court ; for though it is faid, that 


= gu ty pleaded, verdict was given for the plaintiff upon 
the 


tended, that this action is maintainable upon the common 


done here, and therefore the declaration is ill. Sed non all- 


: 1 is not ſaid, that he was rid and abuſed adtunc et ibiden. 


within the juriſdiction of the court, per quod ſhe Toft her 
 Jurifdi 


- without which it would not lie, was not alledged to n.. 
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count upon the general cuſtom of innkeepers. Praediu; 
tamen the defendant intending to defraud; Cc. the plaintiff 
poflea ſcilicet eiſdem die anno tt loco ſpadenes praedifies adtunc u 
ibidem tam negligenter et improvide cuſtadivit quod ſpadones illi 6 
difeflum curae et tufitdiz of the defendant adeo vehementer et 


receperant et ſuſlulerant, quod ſpadonts illi dtteriorati et totalite 
ſpoliati vrt et nullius uſus ſeu valoris devenerunt et eidem the 
plaintiff uſterius deſervire non potuerunt, et idem the plaintiff 
divers ſums of money in et circa curutionem ſpadonum praedic- 
forum . e i erogare coattus fuit, ad damnum 201. Upon 


rſt count, and 51. damages; and as to the ſecond 

count the verdict was for, the defendant. And judgment 

for the plaintiff. And ertot brought in this court, and ge- to; 

77 etrors were aſſigned, And for the plaintiff in error of 
. Raymond argued, that the judgment was erroneous. 


I. Becauſe the declaration was ill; for it cannot be pre- the 


cultoih concerning inhkeepers, becauſe it is not ſhewn, that I © 
the plalatiff was a gueſt : chen it is the premium to be * 
given to the defendant for the maintaining of theſe horſe — 
which alone can maintain the action; but then it ought to pof 


be ſhewn in the declaration, that the defehdant agreed to 
maintain and keep the horſes for a premium; which is not 


catur. For ſince it appears by the declaration, that the 
horſe was delivered to the defendant himſelf, to be kept, 
Ec. for a reaſonable price to be paid to the defendant by 
the plaintiff, one cannot intend, but that the defendant 
agreed to it. Then he aſſigned another error, that it does 
not appear, that the cauſe of action aroſe within the juriſ- 


the defendant ad tunc et ibidem negligently. kept the horſe, yet 


(ow the damages, which the plaintiff ſuſtains by the riding 
of the horſe, arg the ground of this action, and not the 
negligence of the defendant in keeping him. And in caſe 
of inferior courts nothing is ever intended to ariſe within 
the juriſdiction, unleſs it is expreſsly averred to do 6. 
1 Sund. 73. Peacock v. Bell and Kendall. T. Tones 103. 

Keb. 677. Harvey v. Holland. 1 Ventr. 38. Berlin v. 

aine. 1 Ventr. 2. in the caſe of Heel v. Ward. . 7. ones 
230. Wallis v. Share 1 Sid. 95; Ray. 63. Littlebury 
v. Hright, Cale for calling the plaintiff whore, laid to be 


marriage, and does not aver that to have been within the 
ion of the court : judgment for the pfaintiff in the 
palace court, and upon error reverſed, becauſe the I6fs of 
the marriage, which was the ground of the action, and 


* , | 0 a 
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V. 
Davizss 


— the joriſdickion of the court, 1 Roll. Abr. 545: Pl. 3. 
1 | A Jvie v. Storie. Cro. Car. 57 1. W. Jones 451. 

= E contra it was argued by Mr. Ward for the defendant in 
i. error, that the negligenee of the defendant is the original 
ena cause of the adion. And for that be cited Raf. Entr. 3. 
liter BW Ne,. 106. And that the riding, Ge. were only aggra- 

| the BW tien of dem- ges, and not the gif of the adion; and then 
hel though it was done in another place out of the juriſdiction 
— of the eourt, yet the faid coutt may have juriſdiction of it. 
* And for that he relied upon the cafe in Cro. Car. 570. Irt- 
5% ,. Blockwell. n . 
— But Powell, Potuys, and Genld juſtices, were of opinion 
— for the plaintiff in ertor, that the riding, Cc. was the cauſe 
"oP of action, without which it wovld not ie; and therefore it 
du. ought to have been averred to arĩſe within the jutiſdiQion of 
Pre- the court. And Powell juftice faid,-it was impoffible for 
b de defendant, to maintain his Judgment. But upon the im. 

C 8 portunity of Mr. Ward it was adjourned, abſent? Holt chief 
* "WY juſtice. And afterwards Aich. 3. adjudged, that the judge | 


ment ſhould be affitined, mutata epinione of the three judges, 
pa 1740. 2477 hien 40 


not "pg £ 

all Finn ver, Hutchinſon. 

the 

ept, PON a reference to the maſſer, to examine the re- 
t by | 2 of obtaining a judgment againſt the defend- 
Jant ant; the maſter reported, that the defendant was in priſon 
Joes in the gal of the town of Newce/ile at the ſuit of J. M. and 
wrif- during his eonfinement there, he at the requeſt of the 
that plaintiff, but voluntarily, gave, a warrant of attorney to 


the plaintiff, ta enter judgment againſt him in the king's 


et 
im bench, fot à debt owing by him to the plaintiff; but at 
ding the time of the delivery of the warrant of attorney the de- 
the WY feodant's, attorgey was not preſent. And whether: this 
caſe were cauſe, to ſet aſide the judgment entred up on the 
thin 


ſaid Warrants after execution executed upon it. a year be- 


fo, fore, was the queſtion. And per curiam, the defendant not 
[04 being then in priſon at the plaintiff's ſuit, might very well 
y * give ſuch warrant in the abſence of Mis own attorney. For 
2 the reaſon, of the rule, that the attorney of the defendant 
bury being under confinement, ſhall be preſent, when he gives 
> be warrant to confeſs judgment, is to avoid all practices on 
her the part of the plaintiff, and to ſee that it is done without 


dureſs of impriſonment. But the ſaid cauſe fails here, where 


A man in —_ 
tody of t 

eriff at the ſuit 
one perſon may 
give a warrant - 
of attorney to 
tonfeſs a judg- 
ment to anothe 
without having 
an attorney on 
his part preſent. 
(a) R. act. Burr. 

792. vide 

ule 4- G. 2. 
Str. 4% 
Cc wp. 281. 
BI. 1097. 1297» 


z 


che the defendant is not in priſon at the plaintiff's ſuit, nor 
; of abuſed by afiy Artifice uſed by him. And therefore the whole. 
and court held the judgment well given, and diſcharged the rule 
thin {«) But the courts bold that ſome attorney muſt be preſeat, Note to 3d Edition. 
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Finn. of reference. Mr. Lechmere counſel with the defendant, 


Bone ARES 5 Raymond with the plaintiff. 

Mich. 12 W. 3: Regina ver/. Inhabitantes Abberford Faſt. 
N. 8. ? ? 4 

R. acc. : Kb. K N original order made at the general quarter ſeſſion 


1 for the Weſt Riding of Yorkftire (whereof the tenor 

— 220, pl. (3s 2 viz. It is ordered that the churchwardens and 

8. 239. qverſeers of the poor of the pariſh of Aberſord do make an 

| Comb. as. aſſeſſment to the church and poor by a pound rate, and in 

| | the faid aſſeſſment do aſſeſs Grayſtonfield lands and all other 

lands within the ſaid conftabulary to the uſe aforeſaid equal- 

Iy by a pound rate) was removed with other orders in B. R. 

upon a.certiorari. And Mr. Raymond moved to quaſh this 

order, becauſe the juſtices have not any juriſdiction to make 

- ſuch original order at the quarter- ſeſſions, though it had 

been otherwiſe if it had come before them by appeal. And 

a day was. given to hear counſel of both ſides. ' At which 

day no body appearing to maintain the order, he moved to 

quaſh. it the next day. Which was granted by Powell, 

. Pauys and Gould juſtices, abſente Holt chief juſtice, Powell 
juſtice ſaying, that it was impoſſible to make it good. 


Intr. Pia. 13 E X 
| W.3-B.R. | Shortridge / ver, Lamplugh. 
ot. 454. 0 
Mich.-19 Will. 8 Declarstien. Lutw. 3. 
Gg. Rot. 69. deb ae ot 4 2 2 
A "releaſe mall E RROR upon a judgment given in C. B. in an ac- 


prima facie" be tion of covenant brought by Themas | h againſt 
e he ofe Bizabeth Shiers, The plaintiff declared, i os Afbty 
of the releaſee, being ſeiſed in fee of 'a piece of ground in Wffminfer, the 
= P gr 
der the con- "eleventh of May 3 Will. & Mar, by indenture then bear- 
which it ws ing date demiſed it to John Griffith for fixry one years, ren- 
Made does not dering a pepper-corn rent for the firſt year, and 100 l. per 
. 6,8. * annum for the ny years enſuing; in which indenture 
Salk, 386. „ Griffin covenanted for himſelf, his heirs and affigns, to pa 
OS 77. Holt the ſaid rent, and to maintain the houſes agreed to be built 
— aw," upon the ſaid ground in good repair; that Thomas by 
'Vſcs. D. 2. ad. indenture dated the twenty-eighth day of ill 
Fd. yol.5-p- & Aar. in conſideration of 51. bargained and fold the pre. 
After pleading « miſſes to Sir Philip Meadebs and others for one year ; and 
2 and 1 that the ſaid Thomas Abby by indenture dated twenty 
. a year and a n re . 6 | 
rejeaſe if the addg of which ſaid bargain releaſe, | 
— of — hy ke By a xl fected, the — ym . But 2 —— my 
made to it except on s ſpecial demurrer. No demurrer is to be confidered as a ſpecial one whic 
does not point out exyteſsly the particular defect; a demutrer affigning for cauſe that the | 
wants form, is a general one, R. acc. 1 Wilſ. 219. a writ of inquiry may regite the declaration in 


bacc wverba, In covenant for not repairing premiſes the jury ought to ſufficient to 
put them into repair, +8, C. 7 Mod. 71, Troy 2 5 give in damages N 


ind 
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fee ; by virtue of which indentures of bargain and ſale and 
releaſe, and by virtue of the ſtatute of 27 H. 8. c. 10. for 
transferring uſes into poſſeſſion, they were ſeiſed of the re- 
verſion in fee; then he ſhews a leaſe and releaſe from Sir 


ſame manner as he had pleaded the former leaſe and releaſe ; 
then he ſhews that the intereſt of Griffin came by aſſign - 
ment the twenty-firſt of May 4 Will. & Mar. to Elizabeth 
Shiers ; and then he aſſigns a breach in non-payment of 
rent due for five years and a half, and in default of repairs. 
The defendant demurred to this declaration, and ſhewed for 
cauſe, that the declaration f duplex et caret forma, And 
after argument, judgment was pronounced in C. B. for the 
plaintiff, and a writ of inquiry was awarded, and damages 
given 7601. and then final judgment was entered for the 
plaintiff, Upon which Elizabeth Shiers the defendant brought 
a writ of error; and pending it, ſhe died. And Shor:ridge 
as executor to Elizabeth Shiers brought a writ of error 
coram vobis refidet, and aſſigned the general errors. And it 
was argued by Mr. Peere Williams and Mr. Raymond at ſe- 
veral days for the. plaintiff in error, and by Mr. ſerjeant 


error. And the counſel for the plaintiff argued, that the 
judgment was erroneous, and ought to be reverſed, becauſe 
the plaintiff had not intitled himſelf to his action of cove- 
nant ; for he makes title to it as grantee of the reverſion, 
and he has not intitled himſelf well to the reverſion, becauſe 
he makes title to it by leaſe and releaſe, but he has not 
ſhewn, that the releaſe was made upon any conſideration, 
nor is there any uſe declared ; the conſequence of which is, 
that although the eſtate in law paſſed by the releaſe from the 
releaſor toth 

which drew back to it the eſtate in law again; and fo the 
reverſion continues, notwithſtanding any thing that appears 
to the contrary, in Thomas Aſbby\and his heirs; and there- 
fore that the plaintiff could not maintain this action. And 
they argued, that although at common law he who had the 
eſtate in the land had alſo all that one could have there, uſes 
not being then invented (for they were afterwards invented 
by the men of religion, after all other attempts had been 


c. 36. 7 Edw. 1. de religiofis, Wiſt. 2. c. 32. as appears by 
2 Leon, 14. Brent's caſe, 2 Inf. 75. and in the time of the 
wars between the houſes of Lancafter and York they were 
encouraged for the mutual convenience of both parties, in 
the preventing of eſcheats and forfeitures) : nevertheleſs, 


were become a ſort of common conveyance (which hap- 
pened in the reigns of _— and Edward 4. as appears 
3 77 0G 


” 


* 7 \ 


Philip Meadews and the other grantees to Lamplugh in the . 


Darnall, Mr. Broderick and Mr. Well, for the defendant in 


e releaſee, yet the uſe remained in the releaſor, 


fruſtrated, to avoid the ſtatutes of mortmain, Mag. Chart. 


after that they were invented, and that feoffments to uſes 
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inth of September following releaſed and confirmed the ſaid SnoxTzIDGE 
,remiſes to the faid Sir Philip Meadows and the others in 1 teen. 


6 
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Freren by the reports) the eſtate in the land, and the uſe of it, 
; V * CE . 

were regarded as diſlinct things: and then a man might 

have conveyed the eſtate to another, and retained the uſe 10 

himſelf; or might have paſſed the eftate to 4. and the uſe 

to B. or might have granted the uſe, and retaiged the 

eſtate to himſelf : but the conveyance of the. eftate in the 

land did not conyey the uſe, unleſs a good. conſideration 

pas mentioned in the conveyance ; or that the intent of the 

5 parties appeared, that the uſe ſhould paſs, as well as the 

BY ate. Therefore before the ſtatute of 27-H. 8. c. 10. if 

A. made à feoffment, levied-a fine, or ſuffered a common 

recovery, without a uſe declared, and without conſideration, 

of lands, Cc. the feoffee, conuſee, and recoveror, ſtood 

ſeiſed of the ſaid lands to the uſe of 4 Then fince the 

ſtatute of Henry 8. the law as to this matter is not altered; 

for the ſaid ſtatute intended only to execute the uſe in the 

poſleſſion, and by that means to deſtroy the uſe ; but it did 

not intend to make any other thing paſs by the conyeyance, 

than that which paſſed before. And therefore the uſe, not 

paſſing by the releaſe in this, caſe, drew back to itſelſ the 

* eſtate paſſed by it; and the ſtatute executed it in paſſeſſion. 

And to prove, that a feoffment made without conſideration 

or uſe declared would at this day be to the uſe of the fe- 

| offor, Dyer 146. 2 Roll. Abr. 781. F. Co. Litt. 271, 23. 

(a) Vide Doug, were cited, The (a) ſame law of a fine, 2 Co. 58. Beck. 

8 c, with's caſe, The (5) ſame law of a recovery, Latch. 82. 

OO OA. 462. Argoll v. Cheyney, Now there is the ſame rea- 

SE ſon, that the uſe ſhould not paſs by the releaſe without con- 

ſideration or uſe declared, as for a feoffment, fine, or reco- 

very. As to the precedents cited by the counſel for the de- 

fendant in error, where feoffments are pleaded without con- 

fideration ſhewn, or uſe declared, Go. Eur. 410, 11. Herne 

25+. Winch. Entr. 1120. 2 Brawn, Entr. 152. Robin, Emir. 

468. releaſe pleaded to leſſee for life without conſideration 

or uſe ſhewn, Co. Entr. 69. Raf. 694, Cc. it was an- 

; ſwered, that all theſe books paſſed ſub filentio ; but that one 

| cannot ſhew any caſe, where it was adjudged, that ſuch a 

| releaſe would be to the uſe of the * wh and that there 

, re books, where the pleading is, to ſhew the conſidetation 

or uſe. 2 Sand. 11, 277. 2 Fentr, 120. Co. Entr. 264, 

| 220, 474+ and the reaſon of the law as aforeſaid is agree- 

- kg able. As to the objection made by the defendant in error's 

2 counſel, that in this caſe it was ſufficiently averred, that 

this releaſe was to the uſe of the releaſee, becauſe it is faid, 

that virtute cujus he was ſeiſed, Cc. And for this Dyer 254. 

I. Cra. Eliz. 678. Cre. Car. 221. . Jones 245, Cro. 

&, Ja. 549. 2 Kall. Rep. 466. 3 Co. 44- were cited where 

It is held, that an averment with virtute cujus is ſufficient. It 

was auſwered, that this was 4 concluſion without premiſſes, or 

upon premiſſes that will not warrant ſuch a congluſion ; and 

therefore it will nat avail. And as to the caſes cited, they 

| | were 
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de was, that this releaſe enured by way of enlargement for 
the leaſe for a year, and therefore would participate of the 
conſideration of it, and that the leaſe and releaſe made but 


leaſe and releaſe made but one conveyance as to the paſſing 
of the fee ; but that they were in truth diſtin conveyances, 
and had different operations, the one by the ſtatute of 
27 H. 8. the other by the common law. And as to what 
is ſaid, that the releaſe enures by way of enlargement of the 
eſtate of the leſſee; it is true, that it gives him a greater 
eſtate than he had before, but that notwithſtanding it de- 
ſtroyed the eſtate for years by merger; and it cannot par- 
ticipate of the conſideration contained in the leaſe, which is 
perfectly diſtin. And the counſel for the plaintiff in error 
relied much upon the caſe in 3 Levinz 233. Edwards v. 
Morgan, where in covenant brought by the affignee of the 
reverſion againſt the leſſee, judgment yas ſtaid, becauſe the 
plaintiff did not make mention in his declaration to whoſe 
uſe the grant of the reverſion, was, nor the conſideration of 
the grant; which caſe ſeems to be in point; Sd nen alloca- 
tur. For per Holt chief juſtice, before the ſtatute of 2 
H. 8. c. 10. ſuch pleading as in this caſe had doubtleſs 
been good, and the ſtatute has not altered the way of plead- 
ing z but fince the ſaid ſtatute, pleading of a feoffment, 
without ſhewing the uſe or the conſideration, with an aver- 
ment virtute cujus, Cc. has been held good. Pleud. 478. 
And the reaſon is, becauſe though no uſe or conſideration is 
ſhewn in pleading. of the feoffment, it does not follow from 
thence that ſuch feoffment will be te the uſe of the feoffor ; 
for that is matter of fact extrinſical from the deed, which 
might have been declared by parol before the ſtatute of 2 
Car. 2. c. 3+ and now by writing, though it be not. a deed; 
and therefore if it was made to the uſe of the feoffor, it 
ought to be averred accordingly. But it would be hard, that 
the judges ſhould conſtrue ſuch s feoffment, or the releaſe in 
this caſe, to the uſe of. the feaffor or releaſor, where it does 
Not appear ; but if they were made to ſuch uſe, it ought to 
be ſhewn on their fide ; and until that be ſhewn, they muſt 
be intended to be made to the uſe of the feoffee and re- 
Jleaſke ; eſpecially fince the ſtatute of 27 Hen. 8. for now if 
a feoffment or releaſe ſhould not be intended to be to the uſe 
of the {coffee or releaſee, they would be vain and to no pur- 
pale ; for according to the caſe R all- v. Ofborn, Heb. 20. be 


(e) would have his old eſtate, and the warranty would re- («) Vide aW 


main; and if the lands were of the part of the mother, they 9 
continue ſg, And therefore the reaſon of ſuch ſeoffments 
and releaſes differs much from what they were before the 
27 Hen. $. far then there might be ſome reaſon to continue 
me ule to remain. in the —_ becauſe notwithſtand- 
5h g 4 ing 
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one conveyance. But to that it was anſwered, that the 2 Mod. 252. 
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ing that, it was to ſome purpoſe, viz. to defraud the lord 
of nis guardianſhip, or to conceal the tenancy of the free- 
hold, Ce. The caſe in C. Lit. 23. is only, that -where a 


man makes a feoffment without valuable conſideration to 


divers particular uſes, ſo much of the uſe, as he makes no 


_ diſpoſition of, remains in him; and that is reaſonable, be- 


cauſe the reaſon of the making of the feoffment appears, 
viz, the raiſing of the particular uſes. But in this caſe no 
reaſon of the making of the releaſe appears, if it was not 


to the uſe of the releaſee 3 and therefore it muſt be to the 
uſe 'of the releaſee, til} the \contrary appears. But he 


agreed, that if particular uſes had been limited upon the re- 
leaſe, all the other uſes, that had not been limited, would 
be to the uſe of the releaſor, according to Co. Litt. 23. All 
the other judges agreed with Holt chief juſtice. And Gould 
Juſtice ſaid. that in the caſe of Reynoldſon v. Blake, in C. B. 


Paſch. ꝙ Will. 3. [See 3 Salk 25. 40. ante 192.] the grant 


of a rectory was pleaded without averment of the conſidera- 
tion or uſe; and adjudged, that it was well enough, the 


exception being taken by himſelf. Like the caſe of a con- 


firmation of a rent-ſervice to the tenant for life of it, to 
hold to him and to his heirs ; by this a fee paſſes to the te 
nant for life, Litil. ſef?. 549. Vaugh, 44. 


Another error was affigned in this, that the plaintiff in 


the original action has declared, that he by virtue of the in - 


dentures of bargain and ſale and releaſe, and by virtue of 
the ſtatute of Hen. 8. for transferring uſes into poſſeſſion, 


was ſeiſed, Cc. whereas the releaſe does not operate by vir- 


tue of the ſtatute of uſes, but by the common law; and 


therefore it is informal at leaſt, and the defendant has de- 
murred ſpecially for want of form. Sed non allocatur. For 


_ though it is informal, yet the demurrer is general. For it 


is not enough, to ſay, quod caret forma ; but the particular 
want of form muſt be ſhewn. Want of a writ of inquiry 


was alſo aſſigned for error; but upon diminution alledged, 


a writ of inquiry was returned. And Mr. Raymond afligned 
for error, 17 That the writ of inquiry could not be the writ 
of inquiry in this ation, becauſe the writ of inquiry recited 
all the facts in the preſent tenſe, viz. that the rent adbue 
inſolutus exiflit, and the tenements adbuc are out of repair; 
whereas the action of 'covenant is only for rent in arrear, and 
tenements not repaired, at the time of the original ſued: 
but this adbuc in the writ of inquiry refers to the time of the 
tele of the writ of inquiry. 2. The plaintiff ought to re- 


cover only for the damages that he hath ſuſtained at the 


time of the action bropght z but here the jury upon the 


 "wwrit.of inquiry. have given damages that the plaintiff ſuſ- 


6 
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. R. Prince v. Moulton [See before 248.] But it was an- 
wered by the chief juſtice, 1. That the writ of inquiry re- 
iced the declaration in hæc verba, which was well enough. 
2. That it was no like the caſes cited, where more damages 
were given than ought to have been given; becauſe the jury 
in this caſe ought to give ſo much in damages as would re- 
pair the tevements, and put them into ſuch condition as 
they ought to be in, and damages alſo for the rent; and 
therefore if the tenements were become in a worſe con- 
dition ſince the action brought, they ought to give damages 
for them. And the judgment was affirmed by the whole 
court. . . 


Watts ver Roſewell. 


8. c. 7 Mod. 53. Salk, 274+ 


EBT upon bond. The defendant pleaded, that he 
delivered it to F. S. as an eſcrow, to be delivered to 
M plaintiff upon conditions to be performed by the plain- 
tiff, which were not performed by him, Je, et fic non of 
factum; et hoc N eft verificare. The plaintiff demurs 
ſpecially, and ſhews the cauſe of it to be, becauſe the de- 
fendant has not aptly concluded his plea, And it was urg- 
ed, that the plea ought to have concluded to the country, it 
being an expreſs negative to the declaration. 1 Ventr. 210. 
E. contra 3 Keb. 142. Manning v. Bucknall. Intr. Hil. 24 
25 Car. 2. B. R. Rot. 1035. was cited by Mr. Ray- 
mond, where it was held, that ſuch plea might conclude 
the one way or the other, But abſente Holt chief juſtice, the 


ſuch a plea ought to conclude to the country. 


caſe of Manning v. Bucknall,. And Mr. Lutwyche told me, 
that his father and ſerjeant Girdler (who were counſel in the 
ſaid caſe) remembered it, and ſaid, that judgment was given 
for the plaintiff there afterwards, the court being upon the 


but afterwards changing it. 


The ſame judgmen 
feſt. Intr. Trin. 1 Ann. B. R. Rat. 64. in which Cheſbyre 
was counſel for the plaintiff, and Raymond for the defend- 
ant. - | SO 4 | 


Note, That no judgment was entred upon the roll in the 


firſt motion of the ſaid caſe of opinion as reported in 3 Kb. 
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whole court gave judgment for the plaintiff, holding that | 


t the ſame term between Bedel! & Tem- 


8. P. 7 Mod. 


ſuch an action a ar ago gong ee the principal cannot conclude to 
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Regina ver// Sir John Bucknall. See Before 792. 


N information was exhibited againſt the defendant for 

not 2 a bridge; and it was alleged in the in- 

ormation, that the defendant ought to repair the bridge, « 

quod ipſe nunc off et per diverſos annos ultimo elapſos ſuit dominus 

manerii de B. &c, Upon not guilty pleaded, it was tried 

before Holt chief juſtice at Hertford, laſt ſummer aſſizes where 

3 verdict was given for the queen. And now Mr, Broderick 

moved in arreſt of judgment, that it does not ſufficiently ap- 

/ pear by this information, that the defendant is obliged to re- 

Pair this bridge; for regularly the county ought to repair 

the publick bridges ; and no man ſhall be charged with the 
reparation of them, except ratione tenurae or by preſcrip- 

tion; and therefore it ought to have been ſhewn here, by 

which of theſe two means the defendant became chargeable 

with theſe repairs, And he cited Noy 93. Latch 206. 

"Btils 108. Sir H. Spiller's caſe; and 400. Aud at the aftizes, 

8 as alſo upon the firſt motion here, Holt chief juſtice ſaid, 
that this amounted to a ratione tenuras. But judgment was 

Rayed guouſgue, Wc, But afterwards at another day, Mr. 
Williams moved for judgment for the queen, Halt chief juſ- 
"tice mutata opinione, ſaid, that although the defendant was 

lad of the manor, yet that was no reaſon, that he 

ould repair the bridge; but ſome particular charge 

Qught to be ſhewn, as ratione tenuras, or by preſcription. 

Ha man whois And in ſuch caſe, where @ man is obliged to repair a bridge, 


"bound to repair his tenant for years being in poſſeſſion will be obliged to do 


tenurz of cer- it 3 and if he fail; he will be indictable for it. But he ſaid, 
tain lands — that where; a man is obliged to make fences againſt another, 
_— tw it is enough to ſay, omnes occupatores ought to repair, &c, 
bound to repair * becauſe that Jays a charge upon the right of another, which 
the be it may be, he cannot particularly know. See Cro. Fa. 665 · 
32 Halbach v. Warner. All the other judges were of the ſame 
vide poſt 856. opinian, and judgment was arreſted. — | 

Intr. Trin. 1 


Ann. B. R. . * Snow ver. manucaptores Firebraſs. 


60. 
| In an action on N a fſeire facias againſt the defendants upon their recog- 


of bail in B. K. nizance, &c. the writ of /cire ſacias in aſſigning the breach 


tis ſufficient to _ faid, that ſirebr aſs did not ren himſelf pr Z mar eſcalli 
aver that the qnareſcalcige difti nuper regis, and did hot ſay, coram i/o 
principal 419 not Lide nuper rege, as the recognizance was, Cc. And 
to the marſoal of Mr. King for the defendants urged, that the breach 
the marſbalſes of  , | . 

? the the 4¹ bim ſ⸗ — 8. C. Salk. x Salk. R. 
. — * 1 Favs, 44 25 render hicafelf 9 F 4 — In 


the country. Vide 2 Wil. 
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or this. reaſon was not well aſſigned, for this marſhal, 
efitioned in the breach, muſt be underſtaod of the earl 
arſhal of England, or of the king's houſhold, and not of 
the king's bench; and the defendants were oply bound, 
that Firebraſs ſhould render, &c. to the marſhal of the 
king's bench; and therefore. it does not appear that the 
condition of the recognizance was not performed. Sed non 
allecatur. For it was (did, ea occasions; and per curiam, 
that will ſupply the want of the words, coram ipſo dido nuper 
rege, if they were neceſſary. But, per curiam, it would be 
4 foreign intendment, to intend this of the marſhal of the 
houſhold, or of England. 'And therefore judgment was 
given for the plaintiſf. Note, that the defendants pleaded, 
no capias ad ſatisfaciendum, and concluded to the country; 
the plaintiff demurree ; and the plea was held ill by all for 
that reaſon. And Holt chief juſtice ſaid, that the marſhal 
of this court was part of the office of the earl marſhal of 
England formerly, as appears by the book of 39 Hen, 6. 33 
b. and that this office of this court was derived out of the 

other in the time king James I. 

Juſtin ver/e Ballam. 
8. C. Salk. 34. Suggeſtion, Salk. 742. 

ALL AM libellediathe admiralty againſt a ſhip of Ner- 
way, for that ſhe being in great diſtreſs for want of an 
anchor and cable, Ballam had contracted with the maſter 
of the ſaid ſhip, and delivered them on board, &c. Upon 
which a motion was made in this court for a prohibition, 


to be directed to the judge of the admiralty, to probibit 
him from proceedipg in the ſaid ſuit, upon a ſuggeſtion 


Ratcliffe upon the river Thames, the ſaid ſhip then being in 
the ſaid river Thames there, And a rule was made, that 
the defendant ſhould ſhew cauſe, why a prohibition ſhould 
not go. Upon which Mr. Broderick ſhewed for cauſe, 1. 
That of late times the admiralty had been always encour- 
aged, and that they ought to have cognizance af all thi 
incident to the navigation; therefore they ſhall have cogni- 
Zance of a ſuit for mariners wages. 2. That in this caſe the 
defendant would be without remedy, if a prohibition ſhould be 
granted; becauſe the maſter of the hip, with whom the con- 
tract was made, was dead, and the part-owners were foreignets. 
3 That the contract being upon the land will not hinder 
e admiralty to hold plea ; as was held in the caſe of Co- 
Hard v. Lewſlie; Cimb.135. Holt, 48. where à libel was 
in the admiralty againſt a ſhip upon an hypathecation made 
of her at land, and that appeared upon the inſtrument. of 
hypothecation, which mentioned it to have beeg made at 
Koiterdam z and yet a prohibition was denied after great 
conſidetation. Naw berg. though the. anchor, Ge. were 
old upon the land, yet the 
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Jesris diſabled the ſhip; was upon the high ſea; and therefore, the 
original cauſe being within the juriſdiction of the admiralty, 
will draw the reſidue to it as incident. Sed non allocatur. 
For, per curiam, this is not like the caſe of Ceflard v. 
Lewftic. 1. Becauſe it does not appear in this caſe, that 
the ſhip was in her voyages when ſhe became in diftreſs for 
want of an anchor, &c. and at the time of the contract. 
2. There was no hypothecation here, as there was in the 
{«) Ace. ante caſe cited; (a) now where there is an hypothecation, if the 
152. poſt 983. admiralty ſhould be prohibited to proceed, Wc. the party 
would be without remedy, for ho ſuit can be againſt the 
ſhip at common law upon it. Now it is true, that by the 
maratime law every contract with the maſter of a ſhip im- 
plies an hypothecation; but it is otherwiſe by the law of 
England, Therefore this being a contract made with the 
maſter upon the land, it is the common caſe. The admi- 
ralty cannot have cogniſance of ſuch a ſuit, And there- 
fore a prohibition was 3 But at the importunity of 

the defendant's counſe 


v. 
BALLAMs 


the court gave order, that the 
plaintiff ſhould declare upon it, Cc. 
| Withers ver/. Harris. 
E. 50. Salk. 253. 3 Salk. Dany. . . „ Wi 
„ oe 1 Mod: 64 Holt, u65. wi mo 9 
A ehre facius T H E plaintiff recovered judgment in ejectment againſt 
— are the defendant; and after that a year after the judg- 


ment R. acc, ment was expired, he ſued an habere facias poſſeſſinem, and 
Salk. 600. ante execution thereupon was executed. Upon which Mr. 
— Montague moved that the ſaid execution might be ſet aſide 
24 Ed, vol. 3. as irregular, becauſe the plaintiff could not ſue execution 
p. 341+ upon the ſaid judgment after a year after the judgment 
wa — 1 given, without a ſcire facias, Upon which a day was given 
the general be to hear oounſe] of both ſides. And at the day Mr. Pere 
facd out upon Williams for the plaintiff urged, that the execution was re- 
| — * gular. He admitted, that if the plaintiff would ſue an ex- 
tion of year + Ccution for the damages after the year, he ought to ſue a 
120g —— fſeire facias 5 or in ſuch a caſe as this he might ſue a ſcire 
ment was given. acias if he pleaſed, but that it was not neceſſary to ſue ſuch 
Semb acc, a writ. He ſaid he did not know, that before the time of 
— Charles II. any feire ſacias had been brought upon a judgment 
in ejectment. And in 2 Keb. 55. 1 Sid. 317. it was 

looked upon as a new caſe, That the law 75 not per- 

mit any man, who had recovered a right, to be without 

remedy ; therefore a ſcire facias lay upon ju nts in real 

actions after the year, and debt in perſonal actions; and 

by the ſtatute of N gm. 2. 13'Edw. 1. t. 45. a ſcire facias 

was given upon recovery in perſonal actions; but at com- 

mon law the plaintiff had no remedy after the year upon 

2 judgment in ejectment, unlefs he migbt ſue execution; 

decauſe no ſire fatias lay, it hot being a real" action; which 

would be ſuch an inconvenience, as the common law 
eee 
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F might ſue execution after the year at common law, WIrazas 
And if he might, then he may do it at this day; becauſe 1 

o ſtatute deprives him of the ſaid remedy. That the 

eaſon why a ſcire facias lay upon a recovery in a real action 


. 90 at common law was to the end that the tenant might have 
PW n nity to. ſhew his right, without being driven to 
rad. n diger aQtion : but ſuch — does not hold place in caſe 
dithe of an ejectment, becauſe by recovery in ſuch action the poſ- 
f the ſeſſion is only recovered, and the defendant is not driven 
A*. to a higher action, but may have another ejectment, and 
the try it the next aflizes. He urged farther, that ejectments 
| the are favoured by the law, and would lie of things, of which 
im- a real action would not lie, as de cottagio, pomario, c. Cs. 
ol Elz. 818, 854. - Stile 215. That it could be no incon- 
the venience, to allow of ſuch execution without a ſcrre facias : 
We but it would be very inconvenient of the other fide, to 
* drive the recoveror in ejectment to a ſcire facias after the 
ö 


year after the judgment, becauſe it is uſual in mortgages 
to have judgment confeſſed in ejectment by the mortgagor 
to the mortgagee z and if in ſuch caſe the mortgagee after 
the year ſhould be. driven to a ſcire ſacias; he would be in 
no better condition, than if he were driven to ſuc an 


na ejectment originally. That in this caſe the plaintiff might 
iſt have entered without wy an habere facias poſſeſronem ; 
g- for where the land recovered is certain, the recoveror may 
ad enter at his own peril, and the aſſiſtance of the ſheriff is 


only to preſerve the peace. 2 Sid. 156. 1 Koll. Rep. 213. 


Ie Ny 71. Palm. 263. therefore that the ſuing of it will not 

n vitiate. And laſtly, he relied upon 1 Sid. 351. 2 Keb. 

it 307. Otley v. Vicars, as a caſe in point, that a ſcire facias _ 
* need not be ſued after the year after judgment in ejectment. 


Sad non allacatur per curiam. For (by them) as to the poſ- 
ſeſſion an ejectment is in nature of a real action at common 
law, and therefore by common law a ſeire facias would 
lie upon a judgment in it. This was the proper remedy 
by common law for a termor for years to recover his term, 
and ſuch a recovery bound him who had the inheritance, and 
be and his heirs Could not falſify it no more than a. reco- 
very in a real adtion. Now there is the ſame reaſon there- 
fore, that a ſcirg facias ſhould lie after the year upon a judg- 
ment in ejectment, as upon à recovery in a real action. 
And Holt chief juſtice ſaid, that perhaps if the recoveror 
was delayed of his execution, by ſuing of a writ of error, 
that might alter the caſe: For if the defendant brings 
error aſter the year after judgment given, and afterwards 
become nonſuit, the(a)defendant inerror may ſue out execu- 
tion without a ſcire ſacias. [See Cro. Elia. 706, 7, 416. ö 
Cro. Fac. 364. 1 Roll. Abr. 889. 5 Co. 88. Garnon's 
caſe.] And that is an anſwer to the caſe of Oley v. Ficars. 
(a) D. acc. 6 Mod. 288. Str. 301, & vide Burr, 660, 6 Mod. 288, 3'P. 
Wan. 36. a + 1 . SAY; > Aud 
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_ Wrraets And he ſaid,” that he was not at all ſatisfied with the opinion 
Man. Of Cote, 2 Inſt: 469. in his comment upon m. 2. 13 
Ad. 1. cap. 45. that no fire facias lay upon judgments in 
Sr faciar lay perſonal actions at common law: for the general words, 
js perfonat ac}. eur alis 'quarcungque irrotulata, &c. following, conventiones, 
recognitiones, & c. cannot be underſtood of judgments, ac- 
3 cording to his own rule of conſtruction, 2 C. 46. 6. ſince 
* — are of a ſuperior nature to what was mentioned 
| ' - before. But Poll juſtice ſaid, that all the books warrant 
Cute s opinion, and the conſtant opinion of all the judges 
ſince, vis. that no ſtirs facias lay upon judgments in perſo- 
nal actions before m. 2. 13 Ed. 1. c. 43. And yet he 
bimſelf ſaid, that a /cire facias lay upon a judgment in an- 
nuity after the year at common law. [ /drs guaere, for the 
ſſlaꝛidl aſſertion fortifies the opinion of the chief juſtice Ho/e.] 
If one of feve- Holt chief juſtice ſaid farther, that the reaſon why ſcire ſa- 
ee, ©4s's Were rately ſued in ſuch caſe is, becauſe the plaintiff 
execution may generally ſues execution immediately, Where there are 
be ſued by or ſeveral plaintiffs of defendants, and one of them dies, exe- 
— caution may be ſued by or againſt the ſurvivors, upon ſug- 
Dan, Abr. 332. geſtion of the death made upon the roll. But where there 
pl. 6. R. ace. is but one defendant, and he dies, it is a queſtion, whether 
n execution may be ſued without a ſcire facias. In perfonal 
there cited. But actions doubtleſs it cannot, becauſe a new perſon will be 
if « ſole defen- charged: But in ejectment the plaintiff bught to have 
1 execution only of the land recovered. Shelley's caſe, 1 Co. 
de ſued without 93. will not warrant it, becauſe there the death was the 
1 day, that the haber facias ſeiſinam bore tefle, and ſo it 
porn ete'2es; Was held to be a death after the 15d. He (aid farther, that 
nod vide the ca- it was held in this court in the caſe of Badger v. Loyd, Hott, 
— . ted, 209, that the plaintiff might enter pending the writ of er- 
ther it can in an rot upon the judgment in ejectmont, if de could find the 
iment. poſſeſſion empty; for the writ of error binds the court, but 
laintiff w2y not the right of the party. But he muſt take care, that he 
do not enter with force. They all held, that the (a) feire 
ror upon the fueius ought to have been againſt the defendant and terre- 
men. ue wenants ulſs z but that this might have been made good, by 
4 T. R. 293. () ſuing of an habere ſucius poſſeſionem within the year, and 
2949. dy an entry of vice comes non mist breve; and therefore that 
ie a means for mortgagees who have judgment in eject- 
ment adeknowledged te them; though Holt chief juf- 
- tice ſaid, that it was à uſufer's trick, ahd not to be en- 
ceouraged. And Powell juſtice ſaid, in the caſe, is C. B. 
bf lady Alben, it was held, that the mortgagee, who had 
* judgment confeſſed to him of the lands mortgaged in 
ment, could not ſue an babere fatias poſſeſſonem after 
- the year after the judgment, but might prevent any incon- 
 venienee, by ſuing of an habere faciat poſſeſſimem, and by 
entry of a vice-comes now miſt reve. The execution was ſet 
2 (% Vide ante 669. (5) Vide Str. 100. 
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: Gallifand ver. Rigaud. 3 


8. C. Salk. $52. Holt 397. more at large, 7 Mod. 78. 


N an attachment upon a prohibition the caſe was thus, & man cannot 
T The defendant libelled againſt the plaintiff in the eccle- fetal a ihe 

ſticak court, for having ſolicited the chaſtity of a for (vl citing a 
woman, after the plaintiff had been indicted for an aſſault yomn acbattity 
upon the ſame woman with intent to raviſh her, and con- — 2 
victed and fined upon it, and after that the woman had ſued panied with 
an action of aſſault and battery againſt bim for the ſame of- _ — 
fence, which action was depending at the ſame time that & — — 


the proſecution was in the ſpiritual court, All this mat - Ar leaſt he can 
ter appeared upon the pleadings z- and the queſtion was, — 
whether the prohibition Id ſtand, or whether a conſul- indiftment for 
tation ſhould be granted. And Mr. Montague argued, that fenen ber 
a conſultation ought to be granted, becauſe the ſolicitation — — 
of the chaſtity of a woman was properly of eccleſiaſtical aſſault aod (oli. 
cognizance. 2 If. 488. "Then though the defendant h fan Uns. 
be convict upon an indictment, and though an action de- 

nds for the ſame cauſe, yet it is no cauſe of prohibition. 
1. Becauſe the ſpiritual and temporal courts in ſome caſes | 
have concurrent juriſdiction, as in (a) caſes of penſions ( vide Com, 
claimed by preſcription, Cc. 2. They proceed diverfis * —.— 
rationibus, the one for puniſhing by fine, or giving da- 4. 5. 505, 506. 
mages, Cc. the other pro ſalute animae, That this dif- 
ference is obſerved in Artic. Cler. g Ed, 2. fl. 1. c. G. and is 
confirmed by the common caſe of having laid violent hands 
upon a clerk. | 

E contra, it was argued by Mr. Eyre, that the probibi- 17. man calls 4 
tion ought to ſtand. Of which opinion the whole court woman whore 
ſeemed to be, becauſe thongh the ſolicitation, &c. was of 379 thick fe 
eccleſiaſtical conuzance, the force added to it, in the ſpiritual 
which is temporal, makes it cogniſable by the temporal court for the 
courts, As if A. calls B. whore and thief, the action ſhall 2 le u ue 
be ſued at common law, and B. cannot libel againſt A. in ral one for the 
the ſpiritual court for the word whore, and have an action ws thief. 
at common law for the word thief. See 2 Roll. Abr. 295. vide W. ton, 
It is alſo one continued act, and therefore not mers ſpiritualig. 44. 12 Mod. 
2 Infl. 488. Cote ſays, mere ſpiritualia ſum quas non ha- 24* 245. Vin. 
bent mixturam temporalium. As to the caſes cited, where 2. Val. 1. 
notwithſtanding a recovery. by the huſband in treſpaſs and 535. D. «cc. 
aſſzult upon his wife, &c. yet the ſpiritual court proceeded 110 fu 1197+ 
to puniſh the man for adultery z they are not to this pur- ve cannot 
poſe, becauſe in the faid caſe for the adultery there could join in afl. ul 
not be ja proſecution at common law: and in the past _ 
ſaid caſes the huſband and wife could not join in an ac- the wide and 
tiod of treſpate, And: Het chief juſtice la, the 2aviſhed ber. Sce 
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ther they had been good, though it is a treſpaſs ſusad the 
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uſual way of declaring in the ſaid actions for having Cefiled 


a man's wife, 1s not ſo good; and as ſome of the ſaid de- 
clarations have been, it might have been a queſtion, whe- 


huſband; but the proper action is, quare uxorem ſuam ra- 


pat. Raft. Treſpaſs 662. 6. And Powell juſtice ſaid 
— the preſent 2 : 


was like the caſe of the abbot of Se. 
ban in 22 Edw. 4. 20, Cited 4 Co. 20. a. where the 
ſolicitation of chaſtity, being mixed with impriſonment and 
force, was become of temporal coguizance. But though 
the opinion of the court was as aforeſaid, at the prayer of 


the defendant's counſel they gave order, that this caſe ſhould 


be argued by civilians. But afterwards an apparent fault 
being in the pleadings, they refuſed to hear the civilians. 


And judgment therefore was given, that the prohibition 


ſhould ſtand. 


Greenway ver/. Freeman. 
8. C. 7 Mod. By. * 


EBT upon judgment, The defendant pleaded a 
| compoſition made with two thirds of bis real cre- 


ditors, Cc. and the act of parliament, 8 and 9. V. 3. c. 


18. and in his plea be avers, that he /e ab zſuali loco com- 


morantiae ſuas ſuch a day ſubtraxit et abſcondiart, being unable 
to pay his debts, but does not ſay that he abſconded for 
debt. And for this fault judgment was given for the 
plaintiff, as it had been before in a caſe in this court be- 


tween Southouſe and Rutter. 


VideCarth. 509. 


-  Str{ar4. Bayley 


60 and ante 175. 


Oe. 
had Mer bw 


| 8. C. 7 Mod, 86. Salk. 10. 
Ex ASE upon a bill of exchange. The plaintiff declared 
upon the cuſtom. of merchants, upon a bill directed to 
the .defendant in this manner: Pray pay this my firſt bill of 


exchange, the ſecond and third not being paid; and then 
be ſhews, that the bill was indorſed by the drawee to him- 
ſelf in this manner : viz. that the  drawee inderſavit N 


billam illam contenta billac illius fore ſoluenda to the plaintiff, 
pleaded, verdict for the plaintiff. 
or the defendant moved in arreſt of 


judgment. 1. That it is not averred, that the feeond and 


third bills were not paid; and without that the plaintiff is 
not entitled to his action, for if the ſecond or third was 
paid, the defendant is not bound to pay this bill; and the 


nonpayment is guafi a condition precedent, which t to 
- entitle the plaintiff to this aRion ; and — to 


be averred. Sed non allacatur. For, rer 


5 a am, though it 
had been ill upon demurrer, yet it is | da © 
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for if the ſecond or third had been paid, the jury would 
have found non aſſump/it here. 2. A ſecond exception was, 
that the indorſement ſhewn in the declaration is not ſuch as 
will transfer. the property of the bill, and therefore the 

aintiff is not intitled to this action. Sed non allocatur. 

or, per euriam, it is aided by verdict; as want of attorn- 
ment in debt for rent by the aſſignee of the reverſion, is 


31x. 
Ear 


Vs 
Ezazud rox, 


aided by verdict. And judgment was given for the plain- 


tif, Mr, King for the plaintiff. 


Nicholls verſ. Tirrett. 


8. C. 7 Mod. 96. 


compoſition, 8 and 9 V. 3. c. 18. &c, Excep- 
tion was taken to the plea, that the defendant only ſays, 
that he abſconded the ſeventeenth of November 1696, and 
does not ſay, that he abſconded at the time of the making of 
the act. For the ſeventeenth of November extends only to the 


being a prifoner for debt, but the abſconding ought to be at 
the time of the act, &c. And for this reaſon the plea was held 


ill, and judgment for the plaintiff, Br relations m'ri Jacob. 
The ſame point was reſolved Trin. 2 Ann. B. R. between 


E 8 T upon bond, The defendant pleaded the ad of 


Couſins and Calkutt, after conſideration had by the court of 


the different penning of the aft, Mr. Salteld counſel wi 
the plaintiff, Mr. Branthwarte with the defendant, | 
Henry ver, Cole. 


. 
# 


PON iſſue joined in an action, the writ * Ws 
was awarded in the name of the king, 22 — — 


entty was made upon the record, that before the day in — a king 


bank the king died; and at the day in bank the writ is 
returned by the juſtices of the queen. And Mr. Ward 
moved, that it did not appear, that the king died before 
the day of ni prius ; and if not, the execution of the writ 
by the juſtices of the queen was erroneous, Sed now alle- 
catur, For, per curiam, they will take gotice on what day 
the king 1 85 which was the eighth of March, and con- 
ſequenily Vefore the twenty - ſevench of April, which was 
the day of nift prius. And therefore the execution of the 
writ by the juſtices of the queen good, And judgment 


was given for the plaintiff, Ses the lata aft of parliament, 


I Aux. c. 8. /. 3* 


Vor. II. 8 
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a How ver}. Prinne. 
vier . 8. C. More at large. 7 Mod. 107. f 
*Tis aftionable f ASE for words. The plaintiff declared, that he was 
to ſay of one a- Juſtice of peace, and deputy lieutenant for the 
_ 4 — county of Glouceſter, and that he had been repreſentative of 
Sian of 6 ow the faid county in parliament, and then was candidate to 
and a candidate be choſen knight of the ſaid ſhire, &c. that the defendant 
. ne intending to defame him, and to hinder him from being 
I. Jacobite,and elected, ſaid to J. S. in the heating of divers freeholders 
for bringing in of the ſaid county : “Don't you give your vote for Mr, 
Ns nad « How for he is a Jacobite, and is for bringing in the prince 
popery, to the © of Wales (a) and popery, to the deſtroying-qur nation; 
deſtroying of then he lays another count, averring himſelf to be a privy 
$. C. Salle. 694. Councillor, &c. and that the defendant ſaid of him, Cc. 
Holt 652. or to I have been arreſted this morning at the ſuit of the ho- 
fay of » privy “ nourable John How eſquite, and it has coft me five ſhil- 
arreſted me be. lings and fixpence for my breakfaſt, and if you do not 
cauſe I would © vote for him, he will ſerve you ſo too; I know why it 
content im is, it is becauſe I would not give my conſent to him, to 
to bring in po- bring in popery and the prince of Wales.” Not guilty 
pery and the pleaded, Verdict for the plaintiff, and 4001. damages. 
Prince of Waler. Upon which Meſfeurs Mountague, Weld, Parker, ' and 
« bringing in Lechmere, moved in arreft of judgment, that the words 
1 were not actionable. And it was argued on the other ſide 
jag into 6g for the plaintiff by Mr. ſolicitor general Harcourt, Mr. 
lane,S.C. Grove, and Mr. Bannifler. And this day, the twenty- 
. , ſeventh of November, ' Holt chief juſtice pronounced the 
« the Prince of Opinion of the court to be, that they were actionable, be- 
Wales,” the pre- ing ſpoken of a man, who enjoyed ſuch offices, c. But 
Ce-. they would not determine, whether they would have been 
© aCtionable or not, being ſpoken of a private man. And 
the principal reaſons of their judgment were, 1. That they 
ought to intend the words bringing in, to be underſtood of 
bringing into England, being ſpoken by an Enghi/bman (for 
every man ſhall be intended here to be an Enfh/bman, if 
the contrary does not appear. 5 Co. 9 b. Catwdry's caſe) 
** and eſpecially the words, to the deſtroying of our nation, 
being added. 2. That it is notorious, who was meant by the 
words, prince of Wales, for the law took notice, that there 
was a ptetended prince of Wales, as appears by the 7 & 8 
Ee” Vill. wap. 15. which enaQts, that the aſſerting, that the 
; pretended: prince of Wales hath any right to the crown of 
' (4) VideBull, England, ſhall be a premunire. Then (Y theſe words being 
Nia Fri. 4. ſpoken of a juſtice. of the peace, &c. will be actionable; 
| becauſe they charge him, with' maintaining ſuch principles, 
as ſuch an officer ought not to have, and for which he 
ought to be diſcharged from his office. 3 Lev. 50. Raym. 
g 482. Sir Thomas Clarges v. Rowe, a caſe ſtrong in point. 
Cro. El. 191. 1 Leon. 335. Cro. Ja. 202. Velv. 104 * 5 
(a) According to the report in 7 Mod 107. an inuendo was added implying 
that the pretended prince of Wales was meant. 
Objection. 


t 
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Objection. That the words may be underſtood, that 
Mr. Hew would bring in popery and the pretender by act 


of parliament, which was lawful; and then to ſay ſo, did 


not import any ſcandal, 

Anſwer. That is too foreign an intendment. 

Objection. That the words do not charge M. How with 
the doing of any act. | FE 

Anſwer. No act was charged to have been done in the 
caſes cited in 3 Lev. 50. and Cro. Bl. 191. and yet they 
were held actionable. And words will be actionable, if 


they charge men with evil inclinations and principles. 1 


Brownl. 5. He will play off both ſides. 1 Roll. Abr. 86. 


He will cut him out of doors. X 

Objection. That theſe offices are not offices of profit, 
Ec. | 

Anſwer, Yet if the words ſpoken charge ſuch an officer 
criminally, they will be actionable; otherwiſe if they only 
import ignorance, 1 Lev, 52. Bill v. Field. But farther 
theſe words do more than charge the plaintiff with evil prin- 
ciples only: for one muſt preſume, that he who heard Mr. 


| Prinne ſpeak theſe words, would preſume, that he knew 
the matter charged, by ſome diſcourſe, or overt act, of 


Mr. How's ; how otherwiſe could Mr. Prinne know Mr. 


How's inclinations? And ſuch overt- act would be crimi- 
nal, and the words importing it actionable. And upon 


this conſideration perhaps the words would bear an action 


in the caſe of a private man. The ſame reaſon will main- 
tain the action for the words in the ſecond count. And - 
therefore judgment by the whole court was entered for the 


plaintiff. a | 

Afterwards error was brought upon this judgment in 
parliament, and exception taken, that the verdi& was ill 
found, becauſe he was found guilty qusad the words primo 
et ſexto mentionata. And after long debates at ſeveral days, 
judgment was affirmed by forty-eight lords againſt thirty 


four, Monday January 29, 1704. 1 Bro. Parl. Caf. 97. 
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Tet, H 1 


2 2 yn Ingledew ver/. Cripps. — 
If a man cove- EB T. The plaintiff declared upon a bill penal; 
/ nants to pay a ſealed and delivered by the plaintiff to the defendant, 


ſum of money ” 8 : 
and binds bim- reciting, that whereas the plaintiff had agreed with the 


2 defendant to fell to him ſo many ſtacks of wood, the de- 
— fendant for that covenanted to pay to the plaintiff 35 J. for 
he may be ſued every hundred of the {aid ſtacks; and bound himſelf in the 
for the larger. penalty of 100 J. to do it; then the plaintiff ſhews, that 
non-payment, there was ſo many ſtacks, &c. and brings his action for 
vide Burr.2223. 2107, Cc. as the total for all the ſaid ſtacks. The defen- 
| Debt will belia- dant demurred; And it was objected by Mr. Branthwaite 

ble upon eng. for the defendant, 1. That ſince there is a penalty of 100 /: 
| they, if —— in the bill, the plaintiff cannot have an action for more 
tumisaſcertained than the 100 I. Sed non allocatur. For per Holt chief 
— juſtice the plaintiff has election, to ſue for the penalty, or 
action, tho'it for the rate agreed, although it be more than the penalty. 
. And he may ſue for the 310%. &c. for the wood, and fot 
ant was made. the 100 & penalty alſo. Fot this penalty was. only in- 


C. Salk. 658, ſerted, to inforce the payment for the wood. And it 
Holt 200-7 cannot be intended, that if the plaintiff ſold wood to the 


dee. Sts. 1859. Value of 1000 L he ſhould be content with the penalty only: 


vide Dougl. 6. 2. It was objected for the defendant, that admitting that 
under a coYe- the plaintiff might ſue for the wood ſold, yet he ought to 


| — Bind have covenant and not an action of debt, becauſe the duty 


hundred of par- was not certain, for the agreement, is to pay ſo much for 


de pay in o Every hundred ftacks'that ſhould be in ſuch a place, and it 
liable to pay for Altogether uncertain how many hundred ftacks were there. 


= leſs quantity Sed non allbcatur. For, per curiam, theplaintiff may have debt or 


5. C. dl. gf. covenant at bis election. For the rate being certain, viz. 35 J. 


* C. Salk. 6 8. 
Hole 200, 7 x foreveryhundredſtacks of wood; when the defendant has tbe 
Mod. 87. wood, the agreement becomes certain, for which debt lies. 3- 


A third exception was, that the plaintiff has demanded, 


But in action of more than as appeared by his own ſhewing could be de- 


debt upon the manded; becauſe he demands ſo much for fifty ſtacks, and | 


= — te agreement is only, that the plaintiff ſhould be paid for 


claims an in- every hundred ſtacks ; otherwiſe it had been, if the agree- 


otro ment had been, that the defendant ſhpuld pay ſecundum ra- 
and the part of tam of 35 l. for every hundred, c. Alleyn q. Stile 12. 


A bundred, be Meedler v. Gueſt, 2 Lev. 124. Rea v. Bur nis, in point: 


ey anni” A contra it was argued by Mr. Acherley for the plaintiff; 


the ſum claimed that this covenant or agreemeat ought to be conftrued ac- 
in reſpe> of the cording to the intent of the makers of it; and it could not 


648, Holz be imagined, that the plaintiff intended to give fifty ſtacks 


$00.7 Mod. 87. of wood for nothing. And he cited 1 Lev. 140. Keyme v. 


| — 6. i Goulflon. Sed non allocatur. For, per curiam, the agtee- 
B. C. 249 · Burr.2231. an action may be maintained upon a cbvenant to pay for all the ſtacks of 
wood in à certain place upon take, though the plaiatiff never told the tacks, or that the defen- 
dant never had chem. 
ment 


ne g— ju" 
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ment is only for every hundred; and fince itis not ſaid ſecun- 
dum ratam, the plaintiff cannot recover any thing for it by this. 
agreement. 4. A fourth exception taken by the defen- 
dant was, that the agreement is, that the defendant ſhall 
bave liberty to fake the wood in ſuch a place, and that he 
ſhall pay 35 J. for every hundred ſtacks upon tale; and the 
plaintife has not averred, that the defendant had all the 
hundred ſtacks, for which this action is brought ; but the 
plaintiff has only averred, that they were all at the place, 
c. at the time of the articles made, Now 1. It was ne- 
ceſſary to aver, that the defendant had the ſtacks, &c. 
becauſe otherwiſe the defendant is not obliged to pay for 
them, For the agreement is, to pay for, &c. which is 
a condition precedent, which muſt be performed, before 
the plaintiff can be intitled to his action. 15 Hen. 7. 10. 
1 Lev. 70, 2. Theplaintiff ought to do the firſt act, viz. 
to tell them ; for the payment is to be made for every hun- 
dred ſtacks upon tale. Sed non allocatur. For per Holt 
chief juſtice, there is go condition precedent, nor firſt act 
to be done or performed by the plaintiff; for he has ſold 
all his intereſt in this wood, and the defendant may and 
ought to tell it. Then Mr. Acherly moved the court, that 
the plaintiff he might have leave to enter a remittit for the 

17/1. 105, demanded, more than ought to be, for the fifty 
ſtacks ; and that he might have his judgment for the reſidue. 
And day was given to argue that. And Mr. Branthwaite 
for the defendant urged, that the \ omen in this caſe could 
not enter a remittit. For the difference is, where the de- 
mand is intire, and where ſeveral, Where the demand is 
ſeveral, and part is well demanded, and part ill; the plaintiff 
may have judgment for that which is well demanded; and A. 
be barred for the reſidue, as in Heb. 178. Andrews v. De la 
Hay, in an action of debt upon ſeveral bonds, one of which 
was not payable at the time of the action brought ; yet the 
plaintiff th | 
mandis intire, an abridgment of it cannot be, neither can ite 

laintiff have judgment for part. E contra it was argued 
by Mr. fcherky for the plaintiff, that a remittit may be 
entered for the 17/, 10s. C.. and that the plaintiff ſhall 
dave judgment for the reſt. F or (by him) where the money 
is certain and intire upon the face of the contract, the de- 
mand of more than is due is ill, and cannot be aided by the 
entry of a remittit: but where the money recoverable is 
compoſed of ſeveral parcels; there if the plaintiff demand 
more than is due, he may enter 2 remittit for the overplus ; 
for there he ought to recover that which he can prove to-be 
due, and not according to his demand; and therefore the 
plaintiff may as well -waive that which is not due, by the 
entry of a remittit, as the jury may, it not being proved at the 


trial. And for that he cited Cre. Ja. 498, 529. 1 Saund. 
| F 3 206, 


% 


all have judgment upon the reſt. But where the de- 
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Inc.zptw 206. and the caſe of Thwaites v. Lady Afbfield, 12 Mod. 


Vs 
Cairrs, 


3. 5 Mod. 212. Comb. 36s. intr. Hil. 7 Will. 3. B. R. 
2 469. in debt for rent the plaintiff declared as affignee 


by virtug of a decree made by the commiſſioners at Ci ford: 


Inn ſor the determination of differences about the fire of 
London, and the plaintiff demanded 8 J. more than was due, 
as appeared by his declaration ; the defendant pleaded nul 
tiel record; which being for the plaintiff, the defendant 
brought a writ of error, and moved the court, that the 
plaintiff ſhould not enter his judgment without leave of the 
court ; and a rule was made accordingly; and afterwards 
a motion was made, to ſet aſide that rule, and that the 
1 might have leave to enter a remittit for the 8 I. and 

ave judgment for the reſt; and the caſe of Barker and 
Pomeroy. 1 Roll. Abr. 78 5. Stile 175. was cited as a 
caſe in point; and though it is ſaid in 1 Saund. 286. by 
Hale chief juſtice, that no judgment was entered in the 


| faid caſe, yet that was miſtaken, as appears by the ſight of 


the record, which was then brought into court; and the 


entry of it is Hil, 24 Car. 1. B. R. Rot. 951. and upon 
the ſaid authority the plaintiff had leave given him, to enter 


a remittit for the 8 I. which put an end to the writ of errot; 
which caſe is in manner a caſe in point, And of that 
opinion was Holt, Powell, and Powys, juſtices. And they 
agreed the diſtinction taken by Mr. Acherley ; for by Holt, the 
demand here is no more intire, than every action of debt 
for rent, or other thing ; the demand is intire as to the 
action, but not as to the lien; and therefore the difference 
is, where upon 'a covenant to pay a ſum certain debt is 
brought, the variance of the ſum contained in the deed will 
vitiate ; but where the deed relates to matter of fact, there 
though the plaintiff demand more than is due, he may enter a 
remittit. And the caſe of Barber and Pomeroy is full in 
point. But Gould juſtice contra, held that this was an in- 
tire contract, and therefore that a remittit could not be 
entered for part ; no more than there can be an abridg- 
ment of an intire thing at common law. And he cited 
Dier 65. 10 Hen. 6. 5 Nu. 66. That this differs 
from the caſe of Barber and Pomeroy, becauſe the ſaid caſe 
was after verdict; but here it would be hard, to take away 
the defendant's good cauſe of demurrer, which he bad at 


the time when he demurred. But per Holt chief juſtice, the 


verdict makes ſuch a caſe worſe, for there the Jury find the 
intanglement ; and yet the court, ſeeing the verdict to be 


impoſſible, will give leave to enter a remittit, Judgment 


was given for the plaintiff for what was due, with leave to 
enter a remittit for the reſidue, | 


"TW 
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i Regina verſ. Dr. Thomas Watſon formerly 
Biſhop of St. David's, 


| HE defendant was brought into the king's bench A man brought 
upon a habeas corpus directed to the ſheriff of Adiddiz- bo upon an 
ſex; to which writ the ſheriff made a long return, in which 5, "—W 
writ the ſignificavit and excommunicato capiendo were ſhewa at in a plea to 
large, by which it appeared, that the defendant was in cuſ- a mim 
tody of the ſheriff, being arreſted upon an excommunicats ed over to the 
capiends, being excommunicate for non-payment of coſts, cuſtody of the 


in which he was condemned by commiſſioners delegates in — =— 


dam cduſa officii ſrve correftionts .ex promotione - 
4 454 92 ad 4 return of the — corpus being filed —— —2 : 
(though the defendant was informed that the /zgnificavit was pray ſome judge 
bad, and that by exception taken to it hg might be diſcharg- Wr. 
ed) his counſel offered a plea ingrofſed, and ſigned by coun- fr — 
ſel, that he long before, &c. and at the time of the, We. cated, + 
and now; is epi/copus Menevenſis; that he was ſummoned to And an excoms+ 
parliament, 75 Will. 3. and 1at there as biſbop, prove patet municato capi- 
per recordum; et petit judicium, &c. And the intent of this eo 
plea was, to have the judgment of the king's bench PRs” 
it, and upon the (aid judgment to bring a writ of error, in — 2 
parliament, where he hoped to have judgment in his ſa- corpus after an 
your as to the right of the biſhoprick, of which he was de- — 
prived by the archbiſhop, Cr. And therefore: Mr. ald — 
and Mr, Mountague for the defendant ſaid, that they inſiſt - nonpayment of 
ed, that their plea ſhould be received, and that they were — 3 
ready to try it with the attorney general, whether the de- without ſuing a 
fendant was biſhop or not; and that if he is biſhop (as ſaid ſcite facias 
they he is) then a capias will not lie againſt him, becauſe he fun a Be per- 
is a peer of parliament. But the court refuſed at firſt to the coſts are 
receive theplea. 1. Becauſe the defendant is not in cuffodia f. 2 C, 
marreſcalli marreſcalciae, and therefore he cannot plead ſo, as 7 3 
he has here. 2. He has not made any concluſion to his The court will 
plea, and therefore the court does not know, what judg- 2% eontder | 
ment he deſires, &c. 3. All the court held, that biſhops Ggnificavit 0 
are ſubject to be excommunicated, and if an excommunicato *ppears inſuf- 
capiendo ſhould not lie againſt them, there would be a judge ***** 
ment without a power of executing it, which is abſurd, A fignificavit 


But afterwards the defend:nt amended his plea, and pleaded munten 


communication 


as in cuſtody of the ſheriff of Middleſex. And upon the im- for noppayment 
portunity of the defendant's counſel, the plea was received, ——_ muſt 
and a day given to the queen's attorney general to reply to g. — _= 
it, or demur, as he ſhould judge proper. At which day judged in a cauſe 
Mr. Broderick for the promoter Lucy urged, that the de- H <cclehattical 
fendant ought to ſue a ſcire facias againſt Lucy, becauſe he 8. C. 7 Mod. 
has an intereſt in the coſts. And he cited 2 Roll, Abr. 178. 56. 117. 

S. Cre. Car. 198. Cadrington v. Rodman, that the pardon Cds gate g. 

F 4, there , 
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there was by a general act of parliament, and therefore 
there was no need to ſue a ſcire ſacias 3 the party that 
had recovered the coſts in the ſpiritual court; but that it 
would be otherwiſe in caſe of a pardon by letters patent. 
But, per curiam, the defendant has no occaſion to ſye a ſcire 


| facias againſt Lucy; for if a man be excommunicate for non- 


J. E. e. 23. .. 35 that the cauſe ought to appear in te 


| piendy, and diſcharged: the defendant, and refuſed to take 
Nee 


an 
. bi 


payment of tithes, and afterwards the queen pardons the 
contempt, though the parſon has an intereſt in the tithes, 


yet if the defendant be afterwards arreſted upon an excom- 


municato capiendo , he ſhall be diſcharged by this court upon 
pleading the pardon, being brought here by habeas corpus, 
without ſuing a ſcire facia: againſt the parſon. And that is 
a ſtronger caſe than this ; becauſe cofts were allowed to 
Lu here but as a promoter, and not as the original cauſe 
of the ſuit. But the attorney general not being ready for the 
queen, he prayed another day. And afterwards he came 
and declared to the court, that he would not intermeddle in 
the matter. Upon which the court ſaid, that figce'it ap- 
peared to them, that the fignificavir was ill, becauſe it did 


not appear, that theſe coſts were adjudged in a'cauſe of 


eccleſiaſtical conuſance (for if it had been for cofts alone, 


without doubt it had been ill) now the words in cauſa offi 


foot correttionis do not make it better; and it is plain fince 


writ; for how otherwiſe can this court make jodgment of 
the nine cauſes, in order to award ſeveral proceſſes with 
penalties ?* And Fowler's caſe [Salk. 293.] was cited, alſo & 


| eaſe between the king and Hill. Paſch. 13 Will. 3. Salk. 


294. whereby the /ignificavit it appeared, that Hill was ex- 
communicate propter manife/tum contemptum in non Jokvendd, 
#0 libras cuidam J. S. ih which Hill wis condemned in 
gusdam negotio concernente eruditionem puerorum abſque licentid 
of the biſhop, c. and the excommunicats \capiends was 
quaſhed, and a fuperſedeas granted, becauſe it did not ap- 
pear, that this matter was of eccleſiaſtical conuſance ; for 


it may be, Hill was a writing-maſter, which is not within 


of the canons, nor compellable to take a licence of the 
p, but a mere temporal office; or tutot in the univer- 
ſity, Sc. The court quaſhed the writ of exconfminnicate ca- 


ea, 


os 2. Mis 


—_ — Wa. a. 1 
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ERROR. Debt upon a judgment given in debt be- 
fore the mayor, &c. of the ſtaple upon a bond. And 
upon error brought the error aſſigned was, x, TI hat it is 
not averred, that the parties were merchants at the ume of 
the debt contracted ; it is averred, that they were mer- 
chants at the time of the plaint levied ; but that is not 
enough, for the ſtatutes of 27 Ed. 3. c. 8. and 36 Ed. 3. 
6. . require that one of them at leaſt ſhall be a merchant. 
2. ti does not appear, that the bond was given for a matter 
concerning merchandiſe. But the writ of error was quaſh- 
ed, becauſe the writ was directed majort aldermannis et vice- 
comitibus civitatis Briſtol, to remove the record of a judg- 
ment given upon a plaint levied before them; and the record 
removed was of a judgment given upon a plaint levied be- 
fore the mayor and conſtables of the ſtaple, 


ſhall be quaſhe?, Vide 5 


Tomkins verſe Pinſent. 


; EBT for 14/. for rent. The plaintiff declared upon 

a demiſe made the twenty- fifth of Auguft 11 Will. 3. 
of a meſſuage in St. John's Lane in Clerkenwell, habendum et 
2 to the defendant for ſeven years, incipiend. from 
the twenty-fourth day of June preceding, reddendum proinde 
quarteriatin ad quatugr maximg uſualia fefia in anno ſeu infra 
viginti dies proxime poſt quedlibet ditorum | quatuor feftorum 
ſummam trium librarum et decem ſolidorum, prima ſolutione inde 
fienda ad feftum ſantti Michaelis proxime ſequens diniſfionem 
ulam, et ſic deinceps in quolibet anno ad quarteriali fe/ta uſualia 
ſeguentia, viz. St. Thomas, Lady-day and Midſummer ; et 
quod quatuor-decim librae de redditu pratdiflo pro uno anno 
integro finite the twenty-fourth of December anno 13 Will. 3. 
folubiles decimo Fanuarii ſequente aretro fuerunt et inſalutac et 
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A writ of error 
to remove a 
ju gment upon 
a plaint levied 
before the may» 
or, aldermen 
and ſh-riffs of a 
city, will not 
remove a judg- 
ment on a plaint 
forethe mayor 
and conſtables 


of the ſtaple. 


Vide Com. 
Pleader. 3 B. 
13. 2d Ed. vol. 
5. p. 298. 
CG. 1. e. 1% 

. and fach = 
writ brought on 
ſuch a judgment 


O. 1. c. 13. f. 1. 


—— 


A ſtatement 
under a vide - 
licet which is 
repugnant with 
what preceded, . 
is void. . 


Upnn leaſe for 
years from 24 
June, rendering 
rent at Mich, 
St. Thomas, 


adbuc inſolutae exiflunt, per quod actis accrevit to the plaintiff Lady day, and 


to demand the ſaid 14/. The defendant demurred general- 
ly. And Mr. Mempeſſon took exception, 1. That the rent 
is reſerved payable at the four uſual feaſts, but the ſviz.] 


contains but three, therefore that it is ill. But per curiam, & 


the [viz.] being repugnant, ſhall be rejected as void. 2: A 
ſecond exception was, that the year did not end the twenty- 
fourth of December, but the twenty-firſt; according to the 
reddendum, according to which the plaintiff ought to de- 
mand his rent in the action. And of this opinion, Holt, 


Pawell, and Gould juſtices were. Contra Powys juſtice. And 


there- 


Midſummer, * 
demand of rent 
for a year ended 
on 24th Dec. 


8. C. Salk. 141. 
7 Mod. 96. 
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therefore judgment was given for the defendant. For where 


- there are ſpecial days of payment limited upon the redden- 


dum, the rent ought to be computed according to the 
reddendum, and not according to the habendum ; but where 
the reſervation is general, as balf-yearly,. or quarterly, and 
no ſpecial days are mentioned, there the half year, or 
quarter, muſt be computed according to the habendum. 


Regina ver. Plint. 
| 8. c. Salk. 144+ pl. 4. , , 


A Certiorari iſſued out of this court, to remove all con- 
victions of the defendant, for having removed foreign 
ſalt, Cc. without having a permit, &c. The order re- 


— 


moved was, for removing of ſalt generally. And adjudged, 


that this order was not removed by the certiorari; and 
therefore the certiorari was quaſhed. Ex motione m'ri attorn. 


gen. Northey. | 
Regina ver}. Gouch. 


2 


a 8. O0. Salk. 447. 
Norfolk, ff. A T the general quarter: ſeſſions of the peace 
of held the eighth of May 13 Will. 3. an 


order was made, upon complaint made to the juſtices, there 


by'Nichelas Bone of Hoe labourer againſt the ſaid Thomas 
Gouch, that..24..25. 4 . for huſbandry works and Jabours 
in huſbandry. done by the ſaid Bone for the faid Gouch, be- 
ſides other money, as by a bill thereof now in court 


produced and proved by the ſaid Bone, are due to 


him; and that this cburt directed and required the ſaid 
Mr. Gouch, preſent in court, to pay without farther trou- 
ble ; but the ſaid Mr. Gouch obſtigately refuſed ſo to do; it 
is therefore ordered by this court, that the ſaid Thomas 
Gouch do forthwith, upon demand and ſight of this order, 


pay unto, the ſaid Nicholas Bone the ſum of 21. 25. and 4 4. 


tde king's bench by certiorari, Mr. Peere 
to quaſh it, becauſe the juſtices of peace have no juriſdic- 
tion over any wages due to ſervants, except in 'huſbandry 
for perſons bound according to the ſtatute. Now it appears 


(a) Vide Salk. 


442+ pl. 5. 484. 
pl. 40. fed vide 
etiam 


Str. 8. 475, 
476. 


ſor his ſaid work and labours in huſbandry without further 


trouble or delay at his peril. This order INS * 
iliams moved 


here, that this order is ill. But e contra it was urged by 
Mr. Cheſbyre, that the juſtices have juriſdiction; for the 
words of 5 El. c. 4. are general; and if it appears that the 
wages were due for labours in huſbandry, though (a) it is 
not expreſſed ſo in the order, &c. As Paſch. 1691. B. R. 
Gould then ſerjeant moved to quaih an order for A 


re 
1 
E 
re 


1d 
or 
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of 25. and 4d. for day labour and work done, becauſe it 


was not ſaid to be due in huſbandry ;z but it was denied, 


becauſe it appeared that it was done for huſbandry ; and that 


Rxcina 
. 
Goucne. 


caſe was between the King and Darner. He cited alſo 


T. Jenes 47, Rex v. Deval, and aid, that though it was 
ſaid here to be due for labours in huſbandry, beſides other 
money as by a bill now in court produced appears, he ſaid, 
that he had the bill in his hand, and that there was nothing 
there but matters of huſbandry. And he urged, that his 
client was poor, and the matters in queſtion very ſmall. 


And the order was confirmed by Powell, Powys, and Gould 


juſtices, abſente Holt chief jultice, after ſeveral motions. 


Atwood verſ. Burr. 


Intr. Paſch. 13 
W. 3» B. R. 
Rot. 46. 


muſt be return-e 


E upon a judgment given in the court bf A judicial writ 


Maidſtone in Kent in a ſcire factas againſt the bail upon 
their recognizance there entered into in'a cauſe between 
Atwood and Drue. Several errors were urged by the coun- 
ſel tor the plaintiff in error, the greateſt part of which were 
over-ruled by the court. But when they ſaw the court in- 
clined to affirm the judgment, they quaſhed the writ of 
error for ſome variance; and then the plaintiff in error 
ſued out a new writ of error; and ſo he did for ſeveral 
times together, ſo that he ſued eight writs of error. And 
now the counſel for the plaintiff in error, having received 
a rebuke from the court for theſe proceedings, inſiſted upon 
a new error, obſerved in the record firſt by the chief juſtice 
Halt; which was, that the firſt ſcire facias was not return- 
ed, but the entry was, that the ſerjeant at mace (to whom 
the precept in nature of a ſcire facias-was direted) nan miſit, 
Wc. and then an alias was awarded, fc. and ſo continu- 
ances were made; and at laſt the defendant appeared at a 
ſcire fect returned, and after imparlance demurred to the ſaid 
ſeire facias becauſe it was minus ſuſficiens ad pracdifium the 
plaintiff Atwood executionem ſuam verſus prandictum the de- 


ed before an 
alias caa be 
ſued out there- 
On. 8. QC, 7 
Mod. 3. 

ſed vide poſt 
1142. 1252+ 
The Judgment 
upon a demurrer 
muſt expreſs in 
terms whether 
the thing de- 
murred to was 
or was not good, 
S. C. 7 Mod, 

3 Salk. 402. 

A writ of error 
to remove the 
record, &c. of 
the award of the 
execution of a 
judgment on a 
ſcire facias 
againſt bail will 
not remove an 
award of execu- 


fendant habendum manutenendum, &c. et petit quod the plaintiff tion on « 


ab executione ſua verſus cum pr accludatur ; the plaintiff joined g.. 


in demurrer, and ſaid that it was ſufficient to have his exe- 
tion, fc, and prayed it; and then the court gave judg- 
ment, quad the plaintiff haberet executionem. | And the firſt 
error urged by the counſel was, that the firſt ſcire facias not 


being returned, it could not be continued, and fo all 


the proceedings afterwards were void; for the writ not 
being returned, was totally loſt. Againſt which it was 
argued by Mr. Raymond, that there was a difference be- 
tween an original iſſuing out of chancery returnable in the 


king's beach or common pleas,-and writs iffuing out of 


plaintiff is of 
_ courſe intitled 


izance, 
S. C. 7 Mod. 3. 5 
R. acc. ante 

553. ſed vide 5 
G. I, C. 13. \ 1. 
Wherever a writ 


of error is 
quaſhed, the 


to ſue out ano · 
ther and ſo 
toties quoties. 
Vide Str, 880. 
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the ſaid courts, or other inferior courts, and returnable 
there; for in the firſt caſe, if the writ is not returned, it 
is loſt, and the court in which it was returnable cannot pro- 
ceed, becauſe the cauſe is not depending before them ; but 
contra where the writ is returnable in the fame court from 
whence it iſſued, for there the party has a day by the roll, 


and may appear upon the day by the roll. 10 Hen. 7. 11. . 


And he cited ſeveral precedents in this court, to prove, that 
heretofore writs of ſcire factas were always entered upon the 
roll, Hil. 23 Hen. 7. B. R. rot. 21, Sc. And he cited 
1 Roll. Rep. 329. Sir T. Middleton v. Twinio, to prove, 
that though the firſt /eire facias is entered with a vicecoms; 
non miſit breve, yet the plaintiff may proceed and ſue out 
another; for there the eaſe was thus; judgment was en- 
tered againſt Twinio in an action, of debt in C. B. upon 
which error was brought, and the plaintiff in error found 
bail, who entered into recognizance, that he ſhould pro- 
ſecute the writ of error with effect: Sir T. Middleton ſued a 
ſcire facias againſt the bail, to ſhew cauſe, why be ſhould not 
have execution againſt them, and afligned a breach, in not 
proſecuting the writ of error with effect, becauſe Twinis did 
not take out a writ of ſcire faciarad audiendum errores, when it 
was granted by the court, returnable o#abis Trinitatis; the 
bail pleaded, quod pracceptum fuit vicecomiti, to warn the. 
plaintiff in the original action, returnable cab Trinitatis, 
and that afterwards Twinio appeared, et vicecomes non miſit 
breve, aud the plaintiff did not come, and that afterwards 
Twinio ſued a ſeire facias ſicut alias, returnable at a day cer- 
tain; and there the ſecond ſcire facies was admitted to be 
well ſued, and yet the firſt writ was not returned; and 
there the party might plead to the ſcire facias ad audiendum 
errores as well as in this caſe, via. a releaſe, &c. and there- 
fore he urged, that the faid caſe was much to the purpoſe. 
And Gould juſtice at the firſt argument ſeemed to be of 
the ſame opinion. But afterwards in this term the whole. 
court held, that ſince the. firſt ſcire facias, was not 'returned, 
an alias fire facias could not be ſued ; and therefore they 
inclined to reverſe the judgment. And they looked upon 
the caſe in Rolle's reports as nat tantamount fo the caſe in 
queſtion. - Another error, upon which Mr. Broderick for 
the plaintiff in error inſiſted, was, that the judgment was 


erroneous, becauſe it has not determined the matter referred 


to them by the parties, which was, whether the writ of, 


ſerre facias was ſufficient ot not; but has, without deter- 


mining that, awarded execution. And for this Ow. 19. 
Walters caſe, Cre. Eliz. 227. M 372. 1 Roll. Abr. 
205. were cited. But to this Mr. Raymond anſwered, that 
the court has in effect determined the matter referred to, 
them by the demurrer of the parties; for they have adjudg- 
ed, that the plaintiff ought to have executien, which is a 
determination by conſequence, that the writ of ſcire facias 

| : was 
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was good; for if it was not good, the plaintiff could not 


have execution. 


But as to this point Holt chief juſtice 
- ſceined to be of opinion, that the judgment was erroneous ; 


but he gave no poſitive opinion to this point; but for the 


other error, he was ready to reverſe the judgment. 


Then 


Mr. Raymond took exception to the writ of error, and mov- 
ed to quaſh it, becauſe the writ of error was to remove 
recardum et proceſſum adjudicationis executionis judicii ſuper prae- 
dium pracceptum de ſcire facias, and the record removed was 
of an adjudication of execution ſuper recognizionem. And for 
this variance the writ of error was quaſhed, notwithſtand- 
ing that therè were ſeveral precedents produced, to ſhew 


that the curfitors uſed to make writs of error 


ments in /cire facias againſt bail in that manner. 


upon judg- 
For per 


ciriamy there is a plain difference between an award of ex- 
ecution in a ſcire facias upon a judgment, and in a ſcire facias 


upon 4 recognizance. 


Then the defendant Burr ſued ano- 


ther writ of error; upon which a motion was made in 
chancery to ſuperſede it, quia erronice emanavit, upon ſug- 
geltion, that the curſitors would certify, that no man could 
have more than three writs of error by the courſe of the 


court. Upon which a day was given to the 
error, to ſhew cauſe, &c, 
to attend, 


plaintiff in 


And the curſitors were ordered 
And upon hearing counſel of both ſides, the | 


lord keeper Wright declared, that a writ of error was a writ 
of right, and that he could not hinder the party from ſuing 
it. And therefore the order was diſcharged, Poft. 1252. 


Brook ver/. Biſhop. 


S. C. Salk. 639. 3 Salk. 359. Holt 698. 


| Reſpaſs. The plaintiff declared, that the defendant the 


ſecond of April broke and entred the plai 


atift's cloſe, 


et herbam ſuam pedibus ambulando cinculcauit et con ſumpſit, 
necnon arbores ſuas, viz. decem populos, &c. ſuccidit, cepit et 


oſportavit, tranſgreſſiones pracdidlas a praedicto 
Aprilis diverſis diebus et vicibus uſque the twenty e 
ſaid month of April continuands. 


ſecundo die 
ighth of the 


Upon not guilty pleaded, 


verdict was given for the plaintiff, and intire damages. 
Upon which Mr. Branthwaite for the defendant moved in 
arreſt of judgment, that the cutting of the trees could not 
be laid with a continuando ; and therefore intire damages be - 
ing given, the jury ſhall be intended to have given for that 


as well as for the other treſpaſſes. 


And therefore judgment © 


ought to be arreſted, becauſe no damages ought to have been 
given for that. And Holt chief juſtice ſaid, that it was 
time that this exception ſhould be ſettled ; and that in order 
to effect it, they would conſider. among themſelves, and 
give judgment after deliberate conſideration had. And after- 
wards at another day Holt chief juſtice declared, that they 
were all of opinion, that the plaintiff ought to have his. Comb. 426. 


# 


: 


judgment, 


823 


Ar wood 


No exception 
can be taken 
atter verd ict to 
a continuando 
in treſpaſs, if 
any of the 
charges to which 
it is applied 
could be laid 
with a continu- 
ando. R. acc, 
ante 239, Skin. 
42. 2 Show. 
196. T. Jon. 
194. 

A charge of 
cutting down 
trees cannot be 
laid with a 
continuando, 
D. Acc, t Sid. 
224. pott 976. 
Vide ante 239, 
and the books 
there cited, 
Trin. 42. 
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Baer judgment, becauſe they held the continuando as to the trees 
to be void, becauſe the cutting of trees does not lie in con- 
tinuance; and then they would intend, that no part of the 
damages was given for it; bug the continuando ſhall be ap- 
plied to the treſpaſſes that lie in continuance. And as to 
the objection, that the plaintiff at the trial, perhaps, gave 
evidence of cutting at ſeveral days, by reaſon of the con- 
tinuando; he anſwered, that that ſhall not be intended, 
ſince in point of law only evidence of one cutting could 


VU. 
Bis nor. 


Dl. ace. ante 240. be 22 for the continuando is void- The (a) proper way 


poſt 977. Comb. to declare, where a man will give evidence of ſeveral treſ- 
Ow” paſſes, which do not lie in continuance, is to ſay, that the 
defendant diverſis diebus inter ſuch a day and ſuch a day cut 
divers trees; and then he may give evidence of a cutting 
upon any of the days between the days mentioned in the 


declaration. See 21 Hen. 6. 43. Judgment for the plaintiff, , 


Marsfield veg., Marſh. 
In trover by an Re. by an adminiſtrator. The plaintiff declared of 


- adminiſtrator on 


the poſſeſſion of © a poſſeſſion in the inteſtate, and of a loſs by him in 
the inteſtate, is life-time (among other things mentioned particularly in 
the defendant the declaration) de duodenis thects, Anglice caſks de ſpirit. et de 


. Cannot give in 


evidence upon Quinquagint. galon. agua caldae, &c. and then he lays the 


the general iſue converſion to be in his own time, c. Upon not guilty ' 


<5 =o pleaded, and a trial at Guildhall before Holt chief juſtice, 
made a will and Tweſday the twenty-ſixth of January 1702, Hilary term, 


* executor, and 1 Ann. Mr. Branthwaite offered to give in evidence, that 


we Sg there was an executor alive; and then (by him) that will 


8. C. Salk. 285. deſtroy the property in the plaintiff. And in trover he can- 


poi not recover; but perhaps it might have been otherwiſe in 


treſpaſs, becauſe the bare poſſeſſion would have been enough. 


Sed non allocatur per Hoit chief juſtice. For (by him) the 


defendant ſhould have pleaded it in abatement ;z and it can- 


not be given in evidence upon not guilty pleaded, becauſe - 
here the property is laid in the inteſtate. But if the plaintiff 


had declared upon a property in himſelf, and it had appear- 

ed upon the evidence, that he claimed the goods but as ad- 

In trover on the Miniſtrator to J. S. &c. there the evidence of an executor, 
poſſeſſion of the c. had been a bar to the plaintiff, becauſe it would have 
adminiſtrator he qefeated his property, upon which his action is founded. 


Salk. * 7 And a verdict was given for the plaintiff, and intire damages. 


Mod. 141» Upon which Mr. Branthwaite moved in B. R. ih arreſt of 
— judgment, that the words, thecis de ſpirit. with a daſh, and 


galon. were ſo uncertain, that the court could not under- 
r ſtand what the plaintiff meant by them; and therefore that 
— l the damages being intire, they were given for them as well 


aque caldz' as for the other things; and therefore that judgment ought 


good. 8. O. with to be arreſted, But after conſideration had of it, Holt chief 


ſome difference. 


7 Mod, 141. Juſtice pronounced the opinion of the court to be, that the 
: ED | r 
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words, thecis de ſpirit. were certain enough, without ſhew- Manzo 
ing what fort of ſpirits they were, ſince they were con- 1% 
tained in the caſks. And he compared it to the caſe of : 
trover (a) for a library of books, without ſpecifying the () Vide ante 
particulars, and good; and that the words de ſpirit. with a $38, 

daſh muſt be underſtood de ſpiritibus. 2. They held, that 

the word galon. was very proper. In Spelman's gloſſary 

galonis, galona, galonae, is expounded to be a galon. He 

cited ao the ordinance of meaſures, 51 Hen. 3. and the 

ſtatute de piſtoribus, c. 8. the ſaid word uſed in the ſame 

ſenſe. Judgment for the plaintiff. 


Williams ver. Cutting. 


| 8. c. Salk. 24. 7 Mod. 154. 11 Mod. 24. N 
RROR C. B. In aſſumpſit the plaintiff declared upon 17 an intire 

the cuſtom of merchants upon a note payable upon judgment is 
demand; and there was alſo another count upon an indebi- (ren Of Ga 
tatus aſſumpſit. Upon non aſſumpſit pleaded, the jury gave — — 
ſeveral damages; but the judgment was entered, that the and one of the 
plaintiff. ſhould recover damna ſua per juratores praediclos in — — 
forma prasdicta aſſeſſa. And upon error brought, the error mali be reverſed 
aſigned by Mr. Pengelly was, that the firſt count was not e to, tho! the 
maintainable, and. the judgment, being given for the da- or — 
mages given by the jury upon the ſaid promiſe, was er- upon each 
roneous. Againſt which it was urged by Mr. Weld, that 0 5: ©: 
the judgment ought only to be reverſed guoad and affirmed ide 22 
for the reſt. And to prove that, he cited Hab. 6. 1 Roll, Com. Pleader 3. 
Rp. 24. Jacob v. Mill. and Moor 708. Againſt, which 5“. 1. Fer 
Mr. Pengelh cited Allen 74, 75. 1 ket. Ar. 775. pl. 4. *. 

1 Keb. 232. Stile 121, 125. 3 Keb. 199, 213. 1 Yentr. 

27, 39. 2 Keb. 506, 535. and that the reſolutions - have 

been always contrary to the ſaid caſe of Jacob v. Milli; and 

ſo it was adjudged, Cro. Fa. 424. within three years after a 
the ſaid. caſe of Jacob v. Milli; and that the plaintiff ſhould A promidory 
have entered a remittit for the damages upon the firſt pro- note is not 2 
miſe, and taken judgment for the reſt, as 2 Saund. 378. J*8oable ine 
And it was held by the whole court, that the judgment the cuſtom of + 
being intire could not be reverſed for part. And Holt chief merchants. 
juſtice ſaid, that be had known it ruled accordingly in his 9 * 
time upon debate, and that the caſes in Habart and Moore books there 
were not ſupported by any ſubſequent authority. Note, all A 3 * 4 

the judges held clearly, that the firſt count was ill, accord- "0 

ing to the caſe of Clerk v. Martin, before, 757. except 
Powell juſtice, who doubted, Judgment was reverſed, 
mf, Se. (a) 2 e | * | 


( And the rule was afterwards made abſolute, fee the judgment, Lill. Ent. 225. 
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tow Patt, i5 Cooper verſ, The Hundred bf Baſingſtoke: 


W. 3 . K. 


en. Vide Com. Hundred. c. 2. 3, 4+ ad. Ed. vol. 3. p. 474- Pleader. 2 8. 1. 20 · 
Ed. vol. 5. p. 224. Bull. 184. 


If robbers N action upon the ſtatute of hue and cry; 13 Ed. 1. 


"RI ment J. 2. c. 2. Upon not guilty pleaded the jury found a 


one hundred, 


carry bim into ſpecial verdict, upon which the caſe was thus. Robbers 


another and rob aſſaulted the plajntiff upon the highway in the hundred of 


| dim there, be. Mitcheldever,, and they carried bim out of that way into a 


cannot maintai 

uny dale upon coppice near adjoining to that highway ; but this copice lies 
we —_ in the hundred of Baſing ſlale extra. The robbers, took nothing 
ogainſ from the plaintiff in the hundred of Afitcheldever, where the 
former hundred, aſſault and ſeizure of the plaintiff's perſon was made; but 
S. C. Salk. 614. they robbed the plaintiff of 28 J. Cc. in the coppice. And 


Bale 6480 the grand queſtion, whether this action lay againſt the de- 


21 Mod, 3. fendants, or againſt the inhabitants of the hundred of Miteh- 


eldever, or both, was argued at the bar ſeveral times ; for 
the plaintiff by Mr. ſerjeant Carthew, Mr. Mountague, and 
Mr. Xing; and for the defendants by Mr. Peere Hilliams, 


— Mr. Raymond, and Mr. Broderick. And now this term 


ter. $. C. Salk. Flolt chief juſtice pronounced the opinion of the court to be, 


614. 7 Mod , that the plaintiff ought to have judgment. And the method 
15 lied. 3. that be purſued in delivering his opinion was by way of an- 
ſwer to the objections taken by the counſel for the defendant 
at the bar, In order therefore the better to underſtand the 

reaſons of the chief juſtice, it ſeems neceſſary to repeat the 


ſubſtance of the arguments and objections made by the de- 


fendant's counſel. 


The bundred 1. And firſt they agreed, that this action ought to be 
— — of brought againft the hundred in which the robbery was com- 
bue and cry for Mitted, by the expreſs words of the act of parliament, But 
a robbery com- they argued, that although the goods were not aQually 
— taken from the perſon of the deſendant in the hundred of 
8.C. Salk. 614. Mitcheldever ; yet ſince the affault and ſeizure were made 


Holt 638. 11 there, and the goods were immediately taken from the 


5 * plaintiff; that will relate to the ſeizure, and amount to a 
Semb. acc, robbery in the hundred of Mitcheldever. And to prove that, 


— _ they cited ſeveral rules of relation, and caſes concerning it, 
ac. as Dier 58. Plowd. Com. 260. 14 Hen. 6. 47. 4. being 
In an action on 20n-compos gives himſelf a ſtroke, then he recovers his ſenſes, 


the atute the and then dies, he ſhall not be adjudged felo de fe. 33 Y 7. 


ALocclarstion need Pirzh. corone 210. If a ſervant intends to kill his maſter, an 


_ — Anna then be departs from his ſervice, and then he kills his maſter, 


committed in it is petit treaſon, and yet there was a year betwixt the fyſt 
the day, R. deſign and the act done. 44 Ed. 3. 14. 4 Hen. 4. 2. Fitzh. 


ace. Carth. 


Th 3 Mod. 258. Corone 97. Hale P. C. 72. Staunf. P. CG. 2 . 80 here, 
Nor need a foe. the aflault and ſeizure, which cauſed the fear, without 
_ verdit find which there can be no robbery, continued until the taking 

. 12 > | n away 
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away of the goods. And if there ſhall be ſo ſtrong a re- Coorrz 
lation, in caſe where the life of a man is in danger; much n esvogz 
more uy it to be encouraged, to intitle a man to a re- Hundred. 
medy. hey cited alſo 1 Sid. 263. Pledall v. the bun- 
dred of Thifileworth, where it was held, that if robbers drive 
or cauſe the waggoner to drive, his waggon out of the way 
in the day time, and they do not rob him till night, yet 
the hundred is liable, and it ſhall be adjudged robbery in 
the day, becauſe the firſt ſeizure is the robbery. So it a 
man be ſeized in the highway, and carried into' a houſe, 
and robbed there, the hundred ſhall be liable; and yet for 
a robbery in a houſe the hundred is not liable. So 1 Sid. 

br: Turner and Cary v. Smith, it is reported, that it was 
2 (which muſt be meant by the court) that if robbers 
ſeize perſons in the hundred of 4. and lead them 
into the hundred of B. and rob them there, the hun- 
dred of A. ſhall be liable. And there is great reaſon for 
ſupporting ſuch reſolutions, becauſe the firſt fault was in 
the hundred of 4. Cc. For if watch and ward had been 
kept there, no robbery could have enſued. 

ut to this objection Holt chief juſtice anſwered, that it 1f robbers | 

was evident by the verdiQ, that the robbery was committed 9 4 
in the hundred of Baſing floke. For if this fact bad hap- ry biminto 
pened in two counties inſtead'of two hundreds, the robbers 2notber, and 
muſt have been indicted in the latter county, and tried 25 CR 
there. For it is impoſſible to make the aſſault and ſeizure jndifted exe pt 
amount to a robbery; and there is no colour here, to make in e latter 
it a robbery by relation in the hundred of Mitcheldever z for oP 


relation never holds place, but where the thing, to which © zletten never 


the relation is made, is the immediate and efficient cauſe a to 


of the thing relating; but here the aſſault is not the effici- which the tela - 
ent cauſe of the robbery, for at moſt ſt is but cauſe fine qua 1392 i mace 8 
non. And this caſe is not like the caſes of murder, where cauſe of the rela» 
the ſtroke is given upon one day, and the party dies upon we. 
another day of the ſaid ſtroke, this death will relate to the 1f a man is ſtruck 
ſtroke for ſome purpoſes, but not for all; for as to the for- on one day, and 
feiture it will relate to the ſtroke, but not for collateral _ — 
purpoſes, Therefore if the murderer be indicted, and the other, be will be 
indictment ſhews, that the ſtroke was upon one day, and —_— 
the death upon another, and it concludes, that ſo he mur- TE pur- 
dered him upon the former day; it is ill, becauſe no felony poſes, but nor 
was committed till the death j but if it 'concludes, that ſo 
he murdered him the day of the death, it is good. 4 Co. 
2 So if a mortal wound be given, and the party languiſn 
a 


month, and 4. knowing thereof receives the mur- 


derer; or if conſtables arreſt him, and permit him to eſ- 


cape, and then the perſon woudned dies ; the receivers are 
not acceſſory to the felony, nor are the conſtables felons. 
11 Hen. 4. 12. . So here there was no robbery com- 
mitted, but in the hundred of Baſing Hole, and relation can- 
Vor. II. * 1 wy G . 2 4 not 
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Coorkx not hold place. He cited Hutt. 125. as a caſe in point; 
and ſaid, that Goulaſb. 86. admits the preſent queſtion. 
He ſaid farther, that the true reaſon of this eaſe is this, 
that the hundred is not chargeable becauſe the robbery was 
' done there which they did not prevent; but becauſe the 
robbers were not arreſted within forty days after, Cc. 

And that this is the true reaſon why the hundred is not 

chargeable, appears from hence, that if they produce the 

| "robbers, notwithſtanding that the party robbed had ſuffered 

very great damage, the hundred will be excuſed. Until a 

robbery is actually committed, the hundred is not obliged 

to make hue and cry after the malefactors, and conſe- 

quently ought not to be charged for not ene them. 

And therefore in this caſe there being an aſſault only in the 

hundred of Afitcheldever, but no robbery, and the robbery 

| being in the hundred of Baſing ſlote, the hundred of Baſing- 

Aol are obliged to ſeize the offenders; and for not having 

done it, they are *chargeable to the plaintiff, As to the 

A man who is ObjeRion made, that if 4. be aſſaulted upon the highway in 
:ſaulted inthe One hundred in the day, and is carried into another hun- 
* and - Jred, and is not robbed there till night; that yet the ſecond 
Fonte and bee hundred would be liable. He anſwered, that he was of 
robbed, or who opinion, that in the ſaid caſe the action failed; becauſe the 
is carried into , Aflault was not a robbery, to charge the firſt hundred; and 
zug detained the other hundred cannot be chargeable, becauſe it was 
there till aight done in the night, So if 4. be ſeized in the highway, and 
_ I carried into a manſion houſe : he held that 4. would be 
day a8ionon Without remedy ; becauſe for a robbery in a houſe the hun- 
the ſtatute of  dred is not chargeable. 7 Ce. 6. Sandbill's caſe, 2 Jil. 
0 — 569. Moor 620. pl. $48. | 
11 Mod. 2. Another exception was taken by the defendant's counſel, 
that the defendants cannot be charged in this action, be- 

cauſe the robbery was committed in a coppice and not in 

the highway ; and (by them) the hundred is only liable, 

: - where the robbery is done in the highway, or in ſome public 
lace where watch and ward may be kept; but it would 

hard to puniſh the hundred, where they cannot prevent 

the robbery by keeping of watch and ward. Now in acop- 

piece „ e keep watch and ward, becauſe they would 

be trepaſſers. And that is the reaſon, why they ſhall not 

be chargeable for a robbery done in a houſe, By 13 Edu. 

I. cap. 5. highways are tobe enlarged by cutting of buſhes, 

ec. and if the lord of the ſoil does cut the buſhes, he ſhall 

anſwer for the robbery, They cited alſo Cre. Car. 266. 

TT: Rex v. Ward and Lime, where it is ſaid, that the way there 
9 was not ſuch, as the inhabitants ought to keep watch and 
| ward, or ſhould be anſwerable for a robbery in; which 
argues, that it was plainly the opinion of the court, that 
' they ſhould not be chargeable, but for robberies done in 
_ the highway. | 2 31-99 ay 
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Halt chief juſtice, the next day after he had delivered Coopzx 
the opinion of the court, ſaid th 

to anſwer this obje&ion, But he ſaid; that 


of opinion, that it is not neceſſary to be 
which the robbery is done, 


. 
BA. INGSTOXE 
Hundred, 


it ſhall fbe preſumed by the court that the J 
found the whole fact. 
But to this Holt chief Juſtice upon the a 
it muſt be found, that it was 
ſhall not be intended, for j / 
on the part of the defendants. And be dig d the acer tharth 


not regard the robbery was in 
ſame exception, when he pronounced the Opinion of the the day, and a 


court. See 2 Inft, Sog. Judgment for the Plaintiff by the ſpecial verdiet is 
whole court. 


Reading ver/. Rawſterne, | 


1. ©: .. 63. 


Elfen upon the demiſe of Bernard. Upon 01. alone of 
not guilty pleaded, the cauſe being tried at 11% prius, ſeveral coheirg 
a Caſe was made for the Opinion of the court, which in cannot take 


effect was thus. F. being ſeiſed of the lands in queſtion in — dy 

fee, had iſſue two daughters B. and C. B. marries, and has 9cſcent, 8. C. 
ue D. and dies; . deviſes the lands to D. and his heirs, 2 yi, oops 

and dies; O. dies; and the heir of O. evi 


of the part of Eq. Abr. Deviſes 
| his father, and the heir of D. of the _ of his mothe 


r, entered J. Cc, 1. Iſt. Ed. 


| ts for more than twenty 333: 
years before this action brought; which action was brought The efore if he 
by the plaintiff as deviſee of erna 


rd, who was heir deviſe Jandi to 
of D. of the part of the father of D. nd this caſe was ar- _—_ On the 
gued 2 Cotuper of the one ſide, and by Mr. Montagne of by the —2 
e Other ſide. | | part by 
N And the firſt queſtion was, whether D. took the whole e deſcent, 3. 


ands by purchaſe, or one moiety by deſcent and the other — — Jp 
by purchaſe, And the whole court 


uno deviſe ; the de- Cr. El, 437. 

viſe would be void, and ſuch heir will take by deſcent; 187 fr. 
he part of the mother deviſe 78, 79. 3 Ley, 

em to the heir of the part of the mother, the deviſe will 337. Selam. 


- 
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Rrapine be void, and the heir will take by deſcent, 3 Lev. 127. 
Rawsrzane, Header v. Rowe: and as where a man deviſed lands to his 
| heir in fee, upon condition that he ſhould pay 20 J. to A. 
and upon refuſal to pay, Cc. he deviſed them to A. in fee ; 
it was held, that the deviſe to the heir was void, and that it 
was an executory deviſe to A. if the heir did not pay, Cro. 
Elia. 919. Anſiworth v. Pretty: yet in this caſe the deviſe 
- Cro. Car, 161. was not to the heir, for one of the daughters, and conſe- 
* quently her repreſentative, is not heir alone, but D. and C. 
were heir to the deviſor, Ce. Lit. 163. 5. If a man plead 
a deſcent uni filiae et cohaeredi, it will be ill, Beſides, if the 
court hold that D. took a moiety by deſcent; they ought 
to hold conſequently, that the deviſe as to the moiety was 
void, and then the ſaid moiety ought to deſcend to D. and 
B. as heirs to A. and conſequently D. had but three fourths 
of the lands, where they were intirely deviſed to him. 
And therefore this caſe is not within the reaſon of the caſes 
cited ; but of neceſſity it muſt be adjudged, that D. took 
the whole by purchaſe. As to the objection, that a de- 
viſe cannot be good in part and void in part as to one intire 
thing, the court ſaid, that it could not be ſupported; be- 
cauſe if a man deviſe one moiety of Blackacre to B. his heir 
in fee, and the other moiety in tail ; the heir ſhall take the 
fee by deſcent, the deviſe as to that being void, and the 

other in tail he ſhall take by the deviſe by purchaſe. 

2. A ſecond queſtion was, whether the taking of the 
profits by the heir of the part of the mother of one moiety 
ſhall not bar the heir of the part of the father after quiet 
enjoyment for twenty years, by the ſtatute of limitations, 
from bringing an ejectment. And the whole court beld, that it 
ſhould not, For (by them) the ſtatute of limitations does 
not bar a man, but where there is an actual diſſeiſing. 
No here the bare taking of the profits is not an actual diſ- 

ſeiſing. Beſides, that where two men are in poſſeſſion of 

land, Cc. the law adjudges it to be the poſſeffion of him 

who hath the right, until he be actually diſſeiſed. B. 

and N were not tenants, for B. was a mere ftranger; 

and though he took a moiety of the profits, that will not 

make him tenant in common; for a man cannot diſſeiſe 

another of an undivided moiety, as he may of ſuch a num- 

der of acres. But farther, if they had been tenants in 

| common, it is true, that one tenant in common may diſſeiſe 
5 (v) Vide 7W the other; but that muſt be an actual diſſeiſin, (a) as the 
Ia and thecaſes Hindering- him from coming upon the land, &c. and not 
: cited, and by a bare perception of the profits. As to the objection, 
r that the bringing of the ejectment for a moiety admits him 
b. 173. b. Com, to be gut of of it, Holt denied it to be ſo. For if 
eie F. 2 Kd. If, ſeiſed of land makes a leaſe of one undivided moiety, and 
Vol. 5 Pp» 476. 3 | | J. $, 
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J. S. ouſts the leſſee, he muſt bring his ejectment for a 
moiety ; ſo if they were both put out of poſleflion, they 
muſt have ſeveral remedies, as ſeveral aſlizes, c. Judg- 
ment was for the plaintiff, | 


Brown et ux. ver., Gibbons. 
1 S. C. Salk. 206. 7 Mod. 129. 
ASE for words ſpoken of the wiſe by the defendant, 
viz. Mrs. Brown is a whore, and has done as all 
whores do; per quod the plaintiff being a tradeſman loſt 
ſuch and ſuch, viz. 4. B. Cc. from being his cuſtomers, 
who were his cuſtomers before, Cc. Upon not guilty 


pleaded, the defendant at ii privs gave evidence by way 


of mitigation of damages, that Mrs. Brown was a whore. 
And the evidence was very ſtrong, Upon which the jury 

ave damages but 203. to the plaintiffs. And now Mr. 
—— moved, that the plaintiffs might have their full 
coſts; which was oppoſed by ſerjeant Darnell. And the 
court held, that this action is not an action for flanderous 
words within the meaning of the ſtatute of 21 Jac. 1. c. 
16. becauſe the ſpecial damage is the giſt of the action, 
without which it would not lie. And therefore ſuch an 
action lies for the huſband: alone, without joining the wife, 
which is otherwiſe in a common action for words. And 
Cro. Car. 140. Law v. Horwaed was cited, and allowed 
by the court to be a caſe in point. And Powell chief juſ- 
tice ſaid, that if the mailer E an action of battery 
againſt J. S. for a battery committed upon his ſervant, per 
quod ſervitium amiſit, if the jury upon not guilty pleaded gave 
damages under 40s. the plaintiff ſhould have full coſts, not- 
withſtanding the ſtatute of 22 & 23 Car. 2.c, 9. which al- 
lows in common actions of battery no more «olts than da- 
mages, where the damages are leſs than 40s. And the 


plaintiff in the principal caſe bad full coſts. 


Cole. ver}. Rawlinſon. 
S. C. Salk. 234. Holt. 744- 


| EN. Upon not guilty pleaded the jury found a 


ſpecial verdict, upon which the caſe was thus. Fil- 
ling ley ſeiſed in fee of the Bell tavern in St. Nicholas Lane, 
Linden, married a widow, who had a (on by her firft huſ- 
band; and upon the marriage Billing ſſey by leaſe and te- 
leaſe conveyed the Bell tavern to truſtees, to the uſe of 


himſelf for life, remainder to his wite for her life, remainder J 


to their firſt ſon in tail, c. remainder to the rigut heirs 
of the wiſe, e. Billing ſſey had iliue by the ſaid woman 
John Billingſley, and died. The wife afterwards made her 
will in theſe words (inter alia) Item 1 give, ratify and 
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Rxavine 


VV. 
RawsTE. x. 


ta caſe for 
words which are 
only actionable 
in reſpe of 
ſome ſpecial da- 
mage, the plain- 
tift ſhall! have 
fuil cof's, tho” 
the damages are 
under 40. 

Vide poſt 1588, 
Str. 936. Burr, 
1688, Bl, 1062, 


In an action for 
beating a ſervant 
per quod, *c.the 
plaintiff hall 
have full coſts 
tho“ the damages 
ore under 40 6. 


D. acc. Bl. $54. 


Intr. Trio 11 
w 7 E R. 
Rot. 113. 


Under a deviſe 
in theſe words, 

| give 1a'ify and 
conſi m al! my 
riet e ard all 
myt runs ye, 
w whertoever 1 
hold o, l:afſe of 
„S. ant alfo 
the N ut ca'led 
the Belt vern 
in N. Nies 
lane, co -ne who 
was 'n*iticd to 
an e 'ate tail in 
the ouſe vpon * 


the death of the deviſor, by the ſame inſtrument ſrom which he deri ved his intereſi, the deviſee (@) 


is intitled to the houſe in fee, 
( See the deviſe more at large, 1 A Caf. 109, 


3 


confirm 
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523- 
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confirm to my fon Jon Billing ley all my right, title and 
intereſt which | now have, and all ſuch term and terms for 
years, which now is, or at any time after my deceaſe may 
happen to be, in. my power to diſpoſe of, in whatſoever I 
hold by leaſe of J. S. and J. N. and alſo the houſe called 
the Bell tavern in St. Nicholas Lane together with the ftable 


thereunto adjoining, And the queſtion was, whether John 


Billingſley took by the deviſe an eſtate for life in the rever- 
ſion after the determination of the eſtate tail, or the inhe- 


ritance of the reverſion, If he took for life, then judgment 


ought to be for the plaintiff; if he took the inheritance, 


then judgment ought to be for the defendant. And the 


three judges, Powell, Powys, and Gould, were of opinion, 
that Jab Billing fley took the inheritance, &c. againſt the 
opinion of Holt chief juſtice, This caſe was three times 
argued at the bar. And now the judges delivered their 
opinions ſeriatim. And the reaſons of the ſaid three judges 
were, 1. That the intent of the deviſor appeared plainly 
to be, to deviſe a fee; becauſe ſhe knew, that the deviſce 
was tenant in tail before by the ſettlement. 2. There is 
not any end of the ſentence, till one comes to the words 
[And alſo the Boll tavern] and fo this latter part of the ſen- 
tence will borrow the word give from the former part of 
the ſentence; otherwiſe (a) nothing would paſs by this part 


(And alſo, Cc.) And then for the ſame reaſon they will 


rrow the words which limit the eſtate, viz. all my right. 


| But otherwiſe it had been, if the words, I give, had been 


\ 


repeated : then they would have made it a new ſentence, 
and disjoined it from the words of the limitation. And 
for this they cited, 1 Noll. Abr. 844. M. pl. 1, 2. Moor 


52. So where a man granted hedge-bote to be taken by 


the aſſignment of his bailiff, and alſo fire- bote: the words, 
and alſo fire-bote, borrow the words, by the aſſignment of 
the bailiff, as well as the word gragt, and the grantee can- 
not take fire-bote without the aſſignment of the bailiff, per 
Shelly, Dier 19. b. 3. They muſt make this conſtruction, 
otherwiſe the deviſe would be void, becauſe the deviſee had 
an eſtate in tail before, and therefore a' deviſe to him for 


life would be uſeleſs and void. Powys juſtice ſaid ſarther, 


that the word (in) ſhould be underſtood, as if it had been 
ſaid, And alſo, in the Bell, &c. for guad ſubinteligitur non 


del. And Gould juſtice ſaid, that the words, the Bell 


tavern Cc. were ſufficient to paſs the inheritance in this 


caſe. To prove which, he cited Moor 873. Whitleck v. 
Harding, where a man deviſed his lands for ninety-nine 


years, and afterwards he deviſed all bis lands of 


inheritance to B. though in ſtrictneſs the words, 
all his lands of inheritance, were-a deſcription of the 


' lands, not of the eſtate, yet it was held, that a fee ſimple 


paſſed : becauſe it appeared, that the deviſor intended to 


paſs a fee, for an eſtate for liſe after. ninety-nine years 


was of ſo ſmall value, that it could not be imagined, 7 


r Ce Ss Sw 
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the deviſor deſigned to deviſe it. And the ſame reaſon holds 
in this caſe. Powel/ juſtice added, that it was lawful, to 
tranſpoſe words even in deeds, to ſupply the intent of the 
parties; and much more in caſes of wills. Therefore he 
was of opinion, that they ought to read the ſentence in 
this manner, Item 1 give, c. to my ſon John Billingſley all 
ſuch term, &c. and all my right, Cc. in whatſoever I hold 
by leaſe of J. S. * N. and alſo the Bell, Cc. this will 
paſs a fee plainly. And for theſe reaſons theſe three judges 
concluded, that judgment ought to be for the defendant. 


But Holt chief juſtice e contra was of opinion, that judg- 


ment ought to be for the plaintiff, holding that an eſtate 


for life only paſſed in the Bell tavern, Cc. And he ſaid, it 
is a principle known and certain in the law, that upon a 
deviſe to J. S. without e eſtate, J. S. will take 
it but for his life, unleſs there be ſome ſpecial matter in the 
will, that ſhews, that the intention of the deviſor was to 
deviſe a larger eſtate. And there is no difference between 
a deviſe of lands in poſſeſſion, and a deviſe of a reverſion, 
And in this caſe if this deviſe had been to a mere ſtranger, 
who had not had an eftate tail before, it would have paſſed but 
an eſtate for life. And for that purpoſe he cited Cre. Eliz. 
330. Dictins v. Marſhal, where J. S. deviſed his lands and 


goods to his ſon. and daughter, after his debts and legacies 


paid, to be equally divided between them, and held that 
they took but an eſtate for life ; and yet it might be object- 
ed, that if the debts and legacies were not paid in the life 
of the daughter, ſhe would take nothing. 


Objection. Theſe words, and alſo the Bell, Cc. relate 
to the words, All my right, Cc. | 


Anſwer. That cannot be, becauſe the words, All my 
right, &c. which I now have, and all ſuch term, &c. are 
relative words, and muſt have a I and that is what 
follows, viz. in whatſoever I hold by leaſe, c. and then 
the words, and alſo the houſe, &c. follow, which may re- 
late to the words, give, &c. and cannot relate to the words, 
all my right, Sc. which are ſatisfied before by the words, 
in whatſoever I hold by leaſe, &c. Farther, turn the words 
into Latin, Item dono, c. omne jus meum, Cc. et omnes 
tales terminum, Sc. in guocungue teneo per dimiſſunem, &c. ac 
etiam domum, &c. and ſo the words are very good grammar, 
and there is no reference to the word right, and fo as to the 
Bell tayern the deviſe is, that ſhe gives the houſe called the 
Bell tavern, &c. which will paſs but an eſtate for life. 


 Objedtion. The prepoſition in ſhall be underſtood. 
hog che . Ao 
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Raw en, _ Anſwer. It is underſtood ſometimes in Latin, never in 
Engliſh. 


Objection. The copulative and joins them. 


_. Anſwer. No, becauſe they are not of the ſame nature, 
viz. leaſehold and fee-ſimple. And therefore the words, 
the houſe, &c. cannot relate to the prepoſition in, the Bell 
tavern not being, leaſe; and therefore it muſt be the accu- 
ſative caſe, and fo cannot relate to the right, &c. but to the 
words, give, &c, | / 


ObjeQion, The words ſhall be tranſpoſed. 


Ace. Cowp.356, Anſwer. ' That cannot be, becauſe they are good ſenſe 
T. K. 4% and grammar as they are; tor that is only done, to make a 
nonſenſical word ſenſe. x 


Objection. Mor 853. 


Anſwer. If the reaſon there given ſhould be admitted to 

de the reaſon of the judgment, yet it differs from this caſe; 

ä . becauſe there the term for ninety nine years appears upon 

Under deviſe the face of the will and is created by it. But that was not 
of Jands of in- 3 

heritances, the the true reaſon of the judgment. The reaſon was, becauſe 

— 3 = a deviſe of all his lands of inheritance paſſed a fee, and it 

AM. vel 24, might be a great queſtion, if it did not paſs a fee, why he 

Ed. vol. 3. p. 2. deviſed them by the name of his lands of inheritance, And 

the caſe is reported in Hob. 2. to have been adjudged upon 

the ſame reaſon. Indeed the caſe there is pur differently, 

becauſe it is there a deviſe of the inheritance of his lands, 

which is a fee without doubt in a will. | 


Objection. 1 Roll. Abr. 844. A. pl. 1, Cc. and the 


* 


other caſes to the ſame purpoſe. 


Anſwer, The ſaid caſes are not parallel to the caſe in 
queſtion, becauſe there is a plain relation to all that pre- 
cedes, as well the words of limitation as of grant; but here 
the words, right, &c, are ſatisfied by, and relate to, leaſes, 
as is ſaid before. And he cited Cro. Car. 447, 449. Vi- 
». *binſon «. Merryland ; where a man deviſed 1 the reſt of 
his goods, chattels, leaſes, eſtates, mortgages, debts, ready 
money, plate, and other goods. whereof be was poſſeſſed, 
to his wife, and died having a mortgage in fee forfeited ; 
and held that no fee paſſed : and yet mortgage is an exten- 
five word, but there wanted words of inheritance z which 
5 proves, that in the expoſition of wills no regard ought to 
FT be had to external accidents, (which Powell juſtice 
| in his argument.) And therefore the reaſons urged, mo 
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this eſtate came from the father of John Billingſſey, &c. are Core 
not prevalent. JT, 4 


Odjection. That according to this expoſition the deviſe 
will have no effect. | | 

N That is no reaſon to conſtrue a larger eſtate to 
paſs bythe will, than the words will paſs ; for it does not 
appear in the will itſelf. And (by him) for theſe reaſons an 
eſtate for life only paſſed, and the plaintiff ought to have 
judgment. But by the other judges judgment was given 
for ihe defendant. ' 


Afterwards a writ of error was brought in the exchequer 
chamber upon this judgment. (a) 


() And it was affirmed there and afterwards in parliament, Vide 1 Bro, Parl. Caf, 101. 


Clerk ver/. Udall. 


8. C. more at large 7 Mod. 106. a 

N aſſumpſit upon quantum meruit, upon non aſſumpſit plead- Vide po 1223. 
ed and verdict for the plaintiff, it was moved in arreſt 

of judgment, that the declaration was ill; becauſe it was to 

pay ſuch ſums, as the plaintiff rationabiliter habere mereretur. 

Upon which judgment was ſtayed until this term. And now 

the court held, that it was well enough, and the ſame with 

meruit. Judgment for the plaintiff. r 


Dike ver/. Brown. 


.T PON a motion for a prohibition, the caſe was, the A probibition 

'}) defendant libelled in the ſpiritual court for tithes of probe th, 
faggots made of loppings of trees; and the ſuggeſtion for credings in the 
a prohibition. was, that theſe loppings were cut from the Pete coure 
ſtumps of timber-trees above the growth of twenty years. ST — "ON 
And it was alleged, that ſentence was given in the ſpiritual able. uajefs it 
court, and therefore the plaintiff comes here too late, to have Pn upon the 
a prohibition, But per Holt chief juſtice the ſentence will {here nor go be 
not hinder the having a prohibition in any caſe. but in caſe titheable. 

of prohibitions grounded upon 23 H. 8. c. g. for citing out + x n — 
of the dioceſe. But becauſe the plaintiff had not pleaded * 

this matter in the ſpiritual. court, they denied the prohibi - 

tion; becauſe the ſpiritual court bas general juriſdiction of 

tithes, and if any ſpecial matter deprives them of their ju- 

riſdition, it muſt be pleaded there. And if it had been 

pleaded there, and iſſue joined upon it, and upon the trial it 

han been found not to be /ilva cardua, it bad been well. 

But if they had refuſed to admit the plea, a prohibition 


ſhould have been granted, 


w— 
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RT” 5 Croſs ver/. Smith. 
Rot. 191. d 260! Ho g6% £5 0114 os 211110; | | 
earl l RROR upon a judgment given in the court of the 
3 25 E biſhop of 25 in caſe for SR ſpoken the twenty fifth 
proceedings of March; 12 Will. 3. of the plaintiff, The error aſſigned 
_— was, that a certiorari  iflued out of the common pleas, tefle 
whom cogni- the "twelfth of Frbruary, 12 Will. 3. returnable in Eaſter 
zance of plea term following, to remove the cauſe, and it was allowed, 
8. . and nevertheleſs they proceeded afterwards to give judgment 
3 Salk. 29. for the plaintiff, The defendant in error pleaded a grant 
72 Mod. 643. to the biſhop of Ely of conufance of pleas, and an allow- 
— -ance of it in this court 21 Ew. 3. and that the cauſe 
— which of action aroſe within the juriſdiction of the ſaid court, 
je can apply and that this matter was returned to the common pleas 
—— > upon the writ of certiorari, and that ſo the court of Ely had 
| 332 . good authority to proceed, &c. To this plea the plaintiff 
8. C. Salk.148. in error demurred. And it was argued ſeveral times at the 
_ 4 bar by Mr. Parker, Mr. Broderick; and Mr. Eyre, for the 
Str. 756 · plaintiff in error, and by Sir Bartholomew Shower, Mr. 
And fo dow » Wurd, and Mr. Weld for the defendant in error. And the 
r<cordari. S. C. points made by them were, 1. Whether a certiorari lay out 
__ _ of the common pleas. to the court of Ely. 2. If it lay, whe- 
ere ther it would be a ſuper/edeas to their proceedings. And the 
oror. vide 1 T. whole court held the affirmative. And Holt chief juſtice ſaid, 
R. 280. that there are three ſorts ot inferior juriſdictions. The firſt 
—— is tenere placita, which is the loweſt, and is a concurrent 
1 juriſdiction; in which caſe the plaintiff may proceed in the 
will removea inferior court, if he will, but that does not deprive the 
— ſu ject, of having it tried in a ſuperior court (if he will) 
S. C. 7 Nod, of the king's; and that for good reaſon, for if it were 
138. K. c. otherwiſe,” a man who comes by chance into an inferior ju- 
. riſdiction, might be arreſted there, and detained in gaol a 
a wt Jong time for want of bail, - The ſecond ſort is conuſance 
ö ir ra es of pleav, which is by grant to ſome lord of the franchiſe ; 
7 and it is he alone who can take advantage of it, neither the 
4 —— dee. plaintiff nor defendant, for he cannot plead it to the ju- 
Gas Com: Dr. riſdiction of the court; but the lord of the franchiſe, by his 
Courts. P. 3. 26 bailiff of attorney, muſt come in and claim the franchiſe; 
bug vers „and though the lord ought to have the action, yet this court 
2 is not dufted by it, but the plea, remains under the controul 
04486609 fall of this court; for day js given here upon the roll to the 
' cl.imed. parties, to be in the inferior court at a diy certain, and the 
arties are commanded there, and the tenor of the record 
of this court is ſent, for the inferior court to proceed, and 
"if juſtice is done there, alt is well, but che record is here; 
- and if Juſtice is not done there, as if the court there does 


nt proceed upon "the Ys or if the judge miſ- 
not a upon the day prefixed, # the” jus ge | 
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behaves himſelf, c. the (a) plaintiff ſhall have a re- 
ſummons, And it is the benefit of the lords only, that is 
conſidered in this matter. But theſe juriſdictions were 
hardſhips to the ſubject, and allowed by 27 fl. 8. c. 24. 
rather ſor their antiquity than for any other reaſon, and 
they were detrimental to the prerogative of the crown, and 
therefore certiorar;'s were always allowed, to prevent the 
grievances of theſe inferior juriſdictions. The third ſort 
are exempt juriſdictions, as where the king grants to a city, 
&e. that the inhabitants ſhall be ſued within the city, and 
not elſewhere. Such a grant may be pleaded to the juriſ- 
dition of the king's bench, c. if there is a court there, 
that can hold plea of the cauſe, But no body can take ad- 
vantage of it but the defendant ; and if he ſues a certiorari, 
it will remove the cauſe, becauſe the defendant has waived 
his privilege for his own benefit; ſo that there is no juriſ- 


_ dition, that can reſiſt a certiorari, As in the caſe of a 


cuſtomary proceeding by foreign attachment, if the de- 
fendant cannot find bail below, he may ſue a certiorari ; and 
upon putting in bail in the ſuperior court the cauſe will 
proceed there. The ſtatutes 43 El. c. 5. 21 Fac. 1. c. 23. 
admit, that a habeas corpus and certiorari have always been 
allowed, though the 43 El. c. 5. does not mention expreſs- 
ly a cer tiorari, but under the general words, other writ or 
writs. As to the diſtinction taken between the king's court 
and that of lords of franchiſes, 'that a certiorari. will lie to 
the former, but not to the latter; it is no concern to the 
ſubject, to whom the court belongs. Farther, ſuppoſe that 
the king grants to a corporation, that the mayor and alder- 
men ſhall be juſtices of peace, and that they ſhall hold a 
court of ſeſſions ; this franchiſe is as much a right to the 
town, as this of the biſhop of EH; and yet in common 
experience certiorari's are granted to them every day. 


Objection, It is unreaſonable, that theſe certiorar!'s 
ſhould ſuperſede the proceedings of inferior courts ; be- 
cauſe upon the return of the certiorari| the court cannot 
proceed upon the record returned, but the plaintiff muſt 
ſue a new original. 


Anſwer. The ſame objection extends to a habeas corpus 


granted by ho common pleas, which hath never been queſ- 


tioned, The juriſdiction here is but a bare conuſance of 


pleas, and it is a great queſtion, whether an exempt jurif- 


dition can be in any caſe, but in that of a corporation. 
There is no colour to ſay, that this is a county palatine. 
The 24 Ed. 3. 62. pl. 5. eited by Mr. Ward, to warrant 
that, bas no ſuch opinion. And therefore a certiorari lies 
there, as well as to any other inferior court that hath only 


conuſance of pleas, And a certiorari will be a gr pe a 
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(a) D. ace. 
2 Wilſ. 411. 


upon an execu- 


infra ſex annos. 
S. C. Salk. 422. 
EX. acc. 1 Vent. 


104. 1 Mod. 89. 
D. acc. 3 Atk. 


upon the face of 
it chat th: time 
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action had clapſ- 
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Semb.-acc. poſt 


Mich. Term 1 Annæ reginæ. 


well as a habeas corpus. And that a habeas c isa - 
ſedeas. Cro. Car. 261. is in point, 5 2 5 = 

Another point was made, whether this plaint was re- 
moved by this certiorari, becauſe the writ was telle the 
twelfth of Febr. 11 Will. 3. to remove a plaint tunc nuper 
levatam ſroe affirmatam, returnable Eaſſer term 12 Will. 3, 
and the plaint was entred the 25th of March between the 
tefle and return of the writ. ' And the whole court held, 
that this writ removed the plaint, becauſe a certiorari is 
like a-recordari, and removes all things done in court be- 
tween the 7e//e and return. The ſame law of a writ of error. 
1 Ventr. 68. 1 Roll. Abr. 395. Fitz. Nat. Bre. 71. a. 

Hen. 6. 30. b. And for precedent of that form of writs, 

ew Theſ. Brev. 37. Brownl. 335. And the judgment 
was reverſed by the whole court. 0 


Gould ver. Johnſon. 

pPllesdings and Record, poſt vol. 3. pc 7. - 
RROR upon a judgment of the common pleas in 
aſſumpſit, where the plaintiff declared, that the deſen- 
ant, in conſideration that the plaintiff would receive A. B. 
and C. into her houſe ut hſpites, and provide for them meat, 
drink, &c. to pay ſo much as ſhe ſhould deſerve ; and then 
the plaintiff avers, that ſhe received them into her houſe, 
but does not ſay ut heſpites, and provided meat, drink, &c, 
The defendant pleaded non aſſumpſit infra ſex anne. Upon 
which the plaintiff demurred. And judgment in the com- 
mon pleas for the plaintiff. And it was agreed by all, that 
the plea was ill, for this being an executory collateral pro- 
miſe, the defendant cannot plead non afſumpſit infra ſex + 
annos, but ſhould have, pleaded, cara ations non accrevit 
infra ſex annos ; for if the cauſe of action accrued within fix 
years, it matters not when the promiſe was made ; but if 
it had been indebitatus afſumpſit, that plea had,been good. 
Then Mr. Chetham and Mr. Broderick for the plaintiff in 
error aſſigned two faults in the declaration, 1. That it ap- 
pears upon the declaration, that the cauſe of action accrued 
more than fix years before, &c. and therefore ix is not ne- 
ceſſary to plead the ſtatute, becauſe it appears upon the de · 
claration. And for that Cro. Car. 115. was cited as a caſe 
in point. Sed non allocatur. For the ſtatute in this caſe, as 
ED in all others, ought to be pleaded; for it may be, 
the original was ſued within fix years after the cauſe of 
action; and therefore the defendant ſhall plead the ſtatute, 
to the end that the plaintiff may have an opportunity to re- 

ply to ſuch matter. HO 

Another exception to the declaration was, that it is not 
.averred, that ſhe received them ut hoſpites;; and there is a 


into his houſe and provided him with and drink, is prima facie tantamount to an avel ment 


that he received him 3s a gueſt. 3. C. "IL more at large 7 Mod, 143 


* 


difference 
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difference between receiving a man generally, and ut he 
item; and in ſuch a caſe as this they ought to ſhew a pre- 
ciſe performance of the conſideration of the promiſe, to 
intitle them to the action. And many caſes were cited, to 
all which the chief juſtice gave a full anſwer, and ſaid that 
they came not up to the caſe in queſtion, 


Odjection. Cro. Fac. 45. A. was bound in a recogni- 
zance, that B. ſhould appear to an action upon eight days 
warning, and if he was condemned, ſhould ſatisfy the debt; 
but it was not averred, that he had eight days warning. 
Anſwer, There A. a ſtranger was to be affected by the ap- 
pearance, Cc. and therefore there ought to be preciſely 
ſuch an appearance, as was mentioned in the condition of 
the recognizance ; and though B. appeared upon other 
terms, that would not charge A. a third perſon. As if J. 


S. be bound ina bond to J. M. to pay J. M money ; J. V. 


may accept of a horſe inſtead of it: but if J. S. be bound 
to J. M to pay 4. money; 4. cannot accept a horſe, 


Objection. V. Jones 441. Leate's caſe ; Aſumpſit in con- 
ſideration that F. F. at the requeſt of the plaintiff ſhould 
relinquiſh adminiſtration, and permit the defendant ro have 
it, to do ſuch an act; and avers, that J. S. relinquiſhed 
adminiſtration, &c. but does not ſay at the requeſt of the 


plaintiff, 
Anſwer. There the requeſt was an act to be done by 


the plaintiff; and if he did not do it, there is no reaſon, 
that he ſhould have the recompenſe. 


ObjeQion. 2 Leon. 53. 


Anſwer. Cre. Fac. 404. is ſince adjudged to the con- 
trary, that it is not neceſſary, to aver a requeſt, 


Objection. Cre. Jac. 245. Yelo. 175. fit upon 
good conſideration to pay to the plaintiff ſo much ante 
inceptionem itineris proximi of the plaintiff to London, avers 
that he incepit iter ſuum ſuch a day, &c. 


Anſwer, The ſaid caſe is not law, for it appears, that the 
money was due ; for if that was not the next journey, yet 
the money was due, becauſe then there was a journey be- 
fore. Now in this caſe, receiving a man, and providing 
meat, drink, &c. is a receiving as a gueſt. And if the 
plaintiff received them upon another account, that ought 
to have been ſhewn of the other ſide. And if the words 
ut hoſpites had been omitted in the agreement, yet it would 


bare been underſtood che ſame thing ; therefore the in- 


ſerting 


* 
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Gone ſerting of them will make no alteration: 2 Saund. 373. 
Tate v. Lewin and Stile 163. Fohnſon v. Abington, prove it. 
And judgment was given for the plaintiff by the whole court, 
'viz. the judgment of the common pleas was affirmed. 


s — 


Green ver. Young. 


If government I N evidence upon the trial in an action upon a polic 
_ - ""_ 8 of inſurance the caſe appeared to be, that the _ 
while ſhe is agreed to inſure the ſhip from her arrival at in Ja- 
bel ang ſeize . maica during her voyage to Lenden; and an embargo was 
der into a fire laid upon the ſhip by the government; and afterwards they 
ſhip, the iotvrers ſeized the ſhip, and converted her into a fireſhip, and offer- 
are anſverable ed to pay the owners. And the queſtion was, if this would 
| the aſſured excuſe the inſurers? And Holt chief juſtice ſeemed to in- 
luſtainedt hereby. cline, that it would not, and that this was within the 
words, detention of princes, Cc. but he gave no abſolute 
opinion, becauſe the cauſe was referred to the three fore- 
men of the jury. Ia the ſame caſe he ſaid, that if a poli- 
cy of aſſurance be made to begin from the departure of the 
| -ſhip from England until, &c. and after the departure da- 
Tho' a ip mage happens, c. and then the ſhip deviates ; though the 
deviates in the policy is diſcharged from the time of the deviation, yet for 
oor the damages ſuſtained before the deviation, the inſurers 
inſwers 2 ſhall make ſatisfaQion to the inſured. 
(ponfible = 
2 which happened before the deviation. 8. C. Salk. 444- vide Str. 1249. Dougl. 16. 
Tilly ver/. Richardſon, 
8. c. Salk. 97. but no judgment given, 7 Mod. 120. 
If a writ oferror R ICHARDSON brought an action againſt Till war- 
— 22 IK den of the priſon of the Fleet in C. B. for a debt due to 
rmance, if him from Till, and recovered there; upon which 770 
bail was requifite brought a writ of error upon the judgment of the common 
— pg pleas returnable in B. R. to which bail was put in, and the 
tho ir was put re of the common pleas was affirmed. Then Tilly 
in, freſh ball brought another writ of error upon the judgment of the 
wpon thizs, King's bench, returnable in parliament. And Mr, Broderick 
R. ace. 8 Mod, moved, that the laſt writ of error might be allowed without 
79+ Ste. 527- putting in bail; becauſe the bail upon the firſt writ of error 
was ſufficient to ſecure the plaintiff for what damages be 
might ſuffer by the delay, and for his cofts. And he ſaid, 
that this .caſe was not within the ſtatute, which requires 
bail upon error. Sed curia contre, That new bail muſt be 
Omitting'to. put in; for the king's bench cannot take notice, whether 
error, where it bail was put in in the common pleas or not. For if no bail 
requiſite, does was put in there, yet the king's bench would proceed upon 
dot fopthe the writ of error; becauſe the not giving bail does not hin- 
error, der the proceedings upon the writ of error, but only hinders 
the writ of error from being a ſuperſedras to the execution. 


3 
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Peers ver/. Henriques. 
. $. C. 7 Mod. 124. 


AN upon ſeveral promiſes, one of which was upon 

an inſimul computaſſet for 1011, Cc. As to 95. the 
defendant pleaded a good plea in bar, Cc. but omitted to 
give an anſwer to the reſidue. Upon which the plaintiff 
replied, and offered an iſſue to the matter pleaded in bar. 
The defendant demurred. And per curiam, the whole is 
diſcontinued ; for the plaintiff ſhould have taken judgment 
by nil dicit for that which was omitted in the plea in bar. 
But Mr. Eyre for the plaintiff objeded, that the defendant 
could not ſever the 107 J. in his plea; becauſe it was in an 
inſimul computaſſet, which was intire. But per Holt chief 
juſtice, notwithſtanding that, the defendant. might plead 
payment to part, and other matter to the reſidue, 
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If the d:fendant's 
plea imports to 
anſwer a part on- 
ly of the plain- 
tiff* declaration, 
and the plaiatiff 
anſwers the plea 
and omits taking 
within proper 
time, judgmeat 
for the part the 
ples did not im- 
port to anſwer, 
the whole cauſe 
is diſcominved. 
Vide ante 716, 
and the caſes 
there cited, 


In a count wpon an inſimul computaſſet, ihe defendant may plead as to part of the money men- 


tioned in the count. | 
Bennett ver/. Verdun. 


Niaebitatus aſſumpſit, for that, that the defendant being 
indebted to the plaintiff in 28 l. of money Hiſpaniolas, 
4 to pay it, c. Upon * pleaded, the ver- 
ict was for the plaintiff, And Mr. Branthwaite moved in 
arreſt of judgment, that the plaintiff ought to have ſaid, 
ad valorem, c. it being foreign coin. For the defendant 
cannot be indebted in foreign coin no more than in hogs, 
Wc. Sed non allocatur. For a man may be indebted in hogs, 
Sc. but in ſuch caſe the action muſt be brought in the de- 
tinet only, not in the debet. and detinet. Farther there is a 
verdict here, and therefore all the court held it good. But 
afterwards judgment was arreſted, becauſe 'the plaintiff 


brought this action for money due to _ in his own 
count due to 


him as executor to F. S. which cannot be joined. 


R. acc, 10 Mod. gig. 11 Mod, 196. Show. 366. 1 Salk. 1. pl. 10. 1 Wit 


D. acc, 1 T. R. 489. Vide Jenk. 286. pl. 49+ Hob. 88. 10 Mod, 170. K 11 
4 Hart verſ. Langfitt, '' 
| S. C. 7 Med. 148. | 
J dtbitates aſſumpſit upon ſeveral promiſes. There were 


cight counts in the declaration. As to four the defend- 


ant pleaded non afſump/it ; and as to the other four the de- 


fendant demurred by. the advice of Mr. Setjeant Har. 
And the firſt exception that Mr. Raymond took to. the firſt 
count was, that it was an indebitatus aſſumpſit, for that, 


In an indebitatus 
aſſumpſit the 
plaintiff may 
Kate that the 
defendant was 
indebted to him 


In ſo much fo. 


reign money, | 
without ſhewing 
its value in Eng- 
lich. 

At Laft no ob- 
jection can be 
taken on this 
account after a 
verdict. 

A man cannot 
ſue in his own 
right and as exe- 
cutor in the 
ſame action. 
171. Str. 1271. 
Mod. 196. 


An indebitatus 
*(ſumplit hes for 
nuifing a ſtranget 
at the deſend - 
ant's requeſt, 
Vide poſt 982. 
A man cannot 
is the ſame de- 


c'ar tion demand 


ſereral ſatisſaQions for the ſame thing, 


that 
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33 


Har that the defendant being indebted to the plaintiff in 207, 
. pro nutriendo cujuſdam Edvardi Langfitt infantis by the plain- 
rancrirr. tiff at the _ of the — he afumed < any 
and that an action would well lie upon a collateral promiſe, 
but not zndebitatus afſumpſit, becauſe it will not raiſe a debt. 

And to prove that, he cited Moor 701. pl. 975. Indebitatus 
2 5 in conſideration that the plaintiff would ſell to D. 
e defendant's factor, at the inſtance of the deſendant, 
two hundred hogs to the uſe of the defendant; adjudged, 
debt did not lie, in error brought. Cre. Car. 107, 193. 
and 1 Noll. Abr. 549. Lit. F. pl. 2. Cogan v. Green, 2 Ventr. 
36. Rozer uv. Rozer. Sed non allicatur. For per totam 
curiam, it will raiſe a debt; for if J. comes into the ſhop 
of B. and ſays to him, deliver ſuch goods to C. and I will 

Semb. acc. poſt Pay you; this will raiſe a debt in 4. and C. is not to pay 
_ d for the goods, nor is he liable to B. for it is à gift from 4, 
the caſes there to C. and a debt for them from A. to B. And the caſes 
cited. 2 T. R. 1. Cited depend upon a repugnancy in the declaration, for the 
declaration is of a ſale to a third perſon, and he is liable ; 
and the defendant is only a guarantee, and it is only a col- 
lateral promiſe in him. And as to the caſe in Cro. Car. 
193. Sands v. Travilian (by which authority ſerjeant Agar 
was induced to demur) Halt ſaid, that the attorney had a 
3 remedy againſt the party for whom he ated, notwithſtand- 
ing that he was employed by the defendant. The excep- 
tion to the three other counts was, that they were for the 


{ 
| 
ſame time of nurſing, and yet be declared upon ſeveral 
agreements, viz. one for' three ſhillings a week, another | 
for two ſhillings and fix-pence a week, another for two 5 
4 ſhillings, and he has not ſaid [other]; and it appears, 2 
\ | that they were for the ſame weeks. And the court held 4 
this exception good, becauſe the one count falfified the ti 
others, and the plaintiff has contradicted himſelf, But " 
upon the firſt count judgment was given for the plaintiff. a 
See Moor 864. pl. 119% Ol i 
b : 1 Ka | 
| Regina ver/. Whiſtler & al. Fa 
$. C. but with ſome difference as to the ad point. 7 Mod. 129, 11 Mod. 25. Fo 

| A man whoper= Ohe, Stone, and Whiftler, were convicted upon the 3 
— rn R . &@ M. c. 10. — inſt deer ftealers, viz. Rolfe 3 
lends him avy and Stone, for the killing of five deer in the park of Sir 90 
thing for that Cecil Biſhop, and Whifller, for that, that he fuit illicite a * 
5 penalties injuſte auxiians et afſiflens Rolfe et Stone in occiſione damarum thi 
of a ſtatute made eu in incitando et per Rolfe et Stan- to Kill the ſaid tal 
= Gas ling deer, ct atcomodando tiſdem Rolfe et Stone equum et canem for ** 
| © hs -= ſaid purpoſe. This conviction was removed into the 150 
Vide 4 Bl. Com. king's bench by certiorari, and exceptions were taken to it ach 
3+ dy the counſel at the bar. And they were argued ſeveral ths 


es times by Mr. Montague, Ec. for the defendant, and by 
in. 9 5, © Mr. Broderick, Mr. Cheſtyre, Sr. for the queen. And 
—— Salk 542. Holt. 213. At leaſt in the laſt caſe iſ the preamble of the ſlatute takes: 
notice of the incoavenignce atifing from combinations to kill them. he 
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the grand queſtion was, whether the defendant hiſller 
was convict of any offence within the ſaid act of parlia- 
ment? And pow this term the judges pronounced their 
opinions i ſolemn arguments, viz. Powell, Powys, and 
Gould juſtices, that the conviction was good, and ought to 
be affirmed; and Holt chief juſtice, that it was bad, and 
ought to be quaſhed. Gould juſtice declared the reaſon of 
his opinion to be, 1. Becauſe the defendant was included 


within the words of the act, aiding or affiſting therein. 


2. Becauſe (by him) if the ſaid words had been omitted 
yet ſince in treſpaſs all perſons concerned are principals, 
the defendant ſhould be included within the words, hunt 
and kill. And as to the firſt he ſaid, that if the words of 
the act had been, aiding or aſſiſting thereto, the defendant 
without doubt had been compriſed within ſuch words : then 
the word Therein bas the ſame import as Thereto; 
and therefore that he was compriſed within the words of the 
act. Beſides which be ſaid, that it is apparent, that ſuch 
offenders as the defendant are within the intention of the 
at ; and that appears from the preamble of the ſtatute, 
which recites, that there were confederacies of ſuch perſons, 
and that they indemniſied their aſſociates; and then the 
ſtatute enacts, that ſuch perſons offending in ſuch manner, 
ſhall forfeit, &c. That is to ſay, that ſuch perſons, who 
are in confederacy and combination, and by- ſuch means 
aiding and aſſiſting, &c. And as well he, as Powys, 
relied much upon the intent of the act. And Gould juſtice 
farther ſaid, that he relied much upon the word Such in the 
act, which couples the body of the act with the preamble, 
and makes it of equal extent. As upon the ſtatute of 34. 
H. 8. c. 20. which diſables donees in tail of the gift of 
the king from barring their iſſues by commen recovery, the 
word Such in the body of the act refers to the preamble, 
and includes all like caſes, that is to ſay, which are ſuch 
in the miſchief and inconvenience. 2 G 14. 5. Co. Lit. 
373. So where the act of 23 H. 8. c. 1. takes away clergy 
trom ſeveral offenders, and among them from burglars, 
robbers upon the highway, and burners of houſes ; and 
then the 25 H. 8. c. 3. among other things takes away 
clergy from burglars, and robbers upon the highway, who 
do the act in one county and then fly into another county, 
and are there taken with the mainer and indicted; and then 
the ſtatute x Ed. 6. c. 12. enumerating ſeveral offences, 
takes away clergy from them, but omits burners of houſes, 
and the caſe of burglars and robbers in one county who fly 
into another ; and by a general clauſe reſtores clergy to all 
other offences, .&c. by which means clergy was reſtored 


in the two caſes before; and then 5&6 Ed. 6. c. 10. 


reciting the ſeveral ſtatutes before mentioned, and farther 
the inconvenience that clergy was reſtored in the caſe. of 
burglary, &c. committed in one county where the offender 
fled and - was convict in another county, which they 
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(a) Sed vide 
Foſt. 361. 362. 
4 Bl. Com. 34. 
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could not have had, if the ſaid act of 25 H. 8. c. 3. had 
been in force; it is therefore enacted, that the ſaid act of 
25 H. 8. touching the taking away of clergy from ſuch 
1 touching ſuch offences from thence forth to be 
done, ſhould ftand in full force : theſe words, ſuch offenders, 
and ſuch offences, muſt be interpreted ſuch in miſchief and 
inconvenience, and will extend, to take away clergy from 
burners of houſes, , notwithſtanding the particular recital 
of the ſaid particular inconvenience, 11 Co. 33. Alexander 
Paulter's caſe. And the ſtatute 5 & 6 Ed. 6. is a penal 
ſtatute. And for the ſame reaſon here the abettors, pro- 
curers and aiders, though abſent, being equally. miſchie- 


vous and of ill conſequence with thoſe who do the act, (a). 


they muſt be taken to be within the ſtatute; eſpecially 
ſince the word Aid in its natural extent includes perſons 
abſent, who counſel, abet, Cc. as 2 Il. 192. explains it. 
2. By him, if the ſaid. words had been omitted, the defen- 


- _ dant had been within the words, hunt and kill; for in 


| (6) D. acc, 
ante 416, 


treſpaſs, where all are prineipals, he who abets the doing 
of a fact, is the doer of the fact. So in treaſon, 12 Co. 
81. There is no difference between this caſe and felony, 
unleſs that in felony there may be acceſſories ; for it is a 
rule, that when (6) a ſtatute makes a fact felony, which 
was not ſo before, all the acceſſories before and after the 
fact are felons, 3 I/. 59. and conſequently in 2 law where 
they cannot be acceſſories, they muſt be principals. And 
he, as well as Powys juſtice, relied ſtrongly upon 13 H. 7. 
x2, 13. where it is held, that the requeſting of another to 
hunt is a hunting within 3 Ed. 1. c. 20. de malefaftoribus in 


parcis; for the cummanders ſhall be treſpaſſe rs as well as the | 


very treſpaſſers; and yet it is a penal law, which ſhall not be 
taken by equity. 2 f. 199. And Powysjuſtice was of the 
ſame opinion with Gi juſtice, though upon thearguments he 
was ſtrongly of another opinion. And he ſounded his opinion 
principally upon the intent of the act, as is ſaid fore in the ar- 
gument of, Gould juſtice. Powell juſtice differed from his 
brothers, in their conſtruction made by the - preamble. 
For (by him) being a penal law, it cannot be taken by 
equity. 'But he was of opinion that this conviction 
was good, becauſe the defendant was comprebended within 
the very words of the act. For (by him) he is a. hunter, 


killer, Cc. in conſtruction of law; and upon iſſue joined 


whether he was ſuch or not, this evidence ſhewn in the 
conviction would maintain that he was. And (by him) 
the diſtinction made, where the penalty. is annexed to the 


offence, and where to the perſon offending, which goverhs 


the caſe of Evans v. Finch, Cre. Car. 437. is nice ; for 
whereas the ſtatyte of Heim. 2. 13 Ed. 1. c. 3. enacts 


chat if a man raviſhes a woman, Ur. he ſhall be a ſelon, 


nevertheleſs the perſons aiding and abetting are raviſhers; 
and yet there is nothing that can be a more perſonal act 


than that; the ſame law of a woman aiding, though ſhe is 


3 2 incapable, 
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incapable of doing the fact. So upon the act of 3 H. 5. c. 
2. which makes the taking of a woman with Gees and 
marrying her, to be felony; though by the ſaid act the ac- 
ceſſories before the fat are made principals, yet perſons 
aiding and abetting the raviſher after the fact are felons. So 
upon the ſtatute de maleſactoribus in pareis, which is a penal 
law, and by which the penalty is annexed to the perſons, 
as here, miſdoers in parks and ponds, c. The firſt caſe 
upon the ſaid ſtatute was 30 Ed. 1. 10. where it was ad- 


judged that no treſpaſs was within the ſaid act, unleſs it was 


a treſpaſs in hunting. The next caſe was the 5 H. 5. 1. 
where the breaking the park with intent to hunt was ad- 
judged to be within the ſtatute. Then follows the 13 H. 
7. 12, 13. where it is reſolved, that the requeſting of an- 
other to hunt is a hunting within the ſtatute. Alſo where 
the 30 H. 1. c. 12. makes ſuch perſons as enter the parks of 
the king or prince, with painted faces, or kill the deer 
there, felons by a proviſo in the ſame act it is enacted; 
that no perſons ſhall be adjudged acceſſories, but thoſe who 
ſhall abet or procure' ſuch offence to be done: which 
was provided to exempt acceſſories after the fad, from 
being felons, as otherwiſe they would have been, notwith- 
ſtanding that the perfon offending was made the felon. 
For it is always a rule, where a fact is made felony; that 
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all (a) perſons aiding and abetting to it ſhall be acceſſories, () Acc. Fog. 


125, 126. vide 


whether it be, that the offence is made felony or the per- ff 361, 362, 


ſons offending felons. And for the ſame reaſon the procurer. 
in treſpaſs ſhall be principal, ſince there is (%) no acceſſory 
in treſpaſs. As to the objection, that the caſe of | Finch v. 
Evans, Cro. Car. 473. and Page v. Harused, Alleyn 47, 


(5) Acc, 4 Bl. 
Cam. 36. 


: 


44. makes this difference, where (c) clergy is taken away (c) Vide 1 Bl. 
from the offence, aud where from the perſon offending, Com. 88. 


and in this caſe the penalty is confined to the perſon actually 


doing the fact; he anſwered, that the ſaid caſes being caſes 


of life, the judges in favour of life conſtrued the ſtatutes 
tenderly; otherwiſe it ſeems abſurd, to take away clergy 
from him who was upon the top of the ladder; and give it to 
him that was at the bottom; for if both had entered the room, 
and one of them had had the money in his cuſtody at the 


requeſt of the other, both of them would have been deprived 


of their clergy. And as to the caſe of Page v. Harwood, he 


ſaid, that it ſeemed to him, that the offence conſiſled in the 


manner of doing it, becauſe the Scots carried ſnort daggers, 
and frequently upon differences ariſing at table, &c. ſtab- 


bed others unprovided; But in the ſaid caſe if A. had 


given the dagger to B. it ſeems, that B. would have been 


within the act. 1 him) the ſaid roſolutions boing in 
will not de rules, to govern cafes of 


caſes of life, they: 
ſmaller crimes. He concluced, that fince in caſes of all 
penal laws, as in thoſe which make felonies, aiders and 
aſſiſters are included, a fortiori it ſhall be accordingly in 

H 2 caſes 
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Rena caſes of treſpaſs, where ſuch perſons are principals, and 
Wunrrze, Where the law not being ſo penal, there is not ſo much 
reaſon to make a ſtrict conſtruction. | 
But Holt chief juſtice delivered his opinion, that the 
_ conviction was not good within the ſtatute, and therefore 
that it ought to be quaſned. For (by him) this is a penal 
top . ee ſtatute, and. therefore ought not to be conſtrued by equity; 
arued according but in making conſtruction one muſt adhere to the letter, 
1 and one cannot exrend it to facts equally criminal with 
8 thoſe ſpeciſied in the letter, if they are not contained in it. 
Bl. Com. 88. That this act is penal, appears by the penalty inflicted by 
it, by the ſubjecting of offenders to a new method of pro- 
ſecution before a private juriſdiction-contrary to the ancient 
liberties of Engliſhmen confirmed to them by Magna Charta, 
* to be tried by their peers. Now this act does not inflit any 
penalty upon the confederates concerned in the offence. 
is true, the preamble recites, that there were combina- 
tions, &c. but the enacting part of the ſtatute does not 
inflit any penalty, but has made the offence very penal to 
the aQors, perhaps by reaſon of theſe confederacies. But 
fince the act has not inflicted puniſhment upon them, we 
ought not. For one may imagine with great reaſon, that 
ſince the ſtatute mentions confederates, and does not inflict 
puniſhment, that it did not intend that they ſhould be puniſh- 
ed, but only the actors. The words of the act are, aiders and 
| aſhſters therein. Now that is the actors themſelves ; and 
if the act had intended confederatcs, it would have ſaid 
Inditment thereto." A man who provides a horſe to rob a park, is an 


att abectors- ider of the fact, but not in the doing of the fact. In an 


indidment indictment againſt the abettor they always ſay, that he 
#gainft acceſſo- was pracſent comfortans et auxilians, Cc. but in the indict- 
les. ment of the acceſſory they ſay, that he before the fact 

conſuluit, mandavit, procuravit, ' et abbettavit; or that he 
A ftatute which after the fact recepit, auxiliavit, et comfortavit : and by the 
takes away firſt they mean aiders and aſſiſters; therefore if a fiatute 


Aren from takes away clergy from aiders-and abettors, yet acceſſo- 


—— it ries ſhall have their clergy. See this difference in this in- 


" away from ac dictment of an abbettor and an acceſſory, Dier, 186. 


Odjection. That this offence is of an inferior nature, 
: and therefore all are principals. ; 

- Anſwer, If the penalty had been inflicted upon all the 
treſpaſſers, it had included all, becauſe all are included 
within the denomination of treſpaſſers. But here the pe- 
naity is inflicted upon perſons by a particular deſcription ; 
and that is the true reaſon of the caſes adjudged upon the 
ſtatute de malefaforibus in parcis, becauſe the penalty is 
there inflicted upon the treſpaſſers in parks, &c. which 
compriſes all. But if the ſaid ſtatute had impoſed a 

| iN | | penalty 


n 
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penalty upon the hunters and chaſers, Cc. or any other of- 
fender by particular deſcription ; no body had been within 
the ſaid ſtatute, but thoſe particularly deſcribed. And he 
relied ſtrongly upon the caſe of Evans and Finch, as ſtrong 
in point, which he had ſeen upon the roll ; and he put it at 


large as it is there, which agrees with the report of it in Cro. 


Car. 473. Evans went up a ladder to the window of Mr. 
Audley's chamber, and broke it and took out 40 J. Finch 
ſtood watching at the foot of the ladder, and affiſted the 
doing of the felony ; it was held, that Finch ſhould have 
his clergy notwithſtanding the 39 E. c. 15 which takes 
away clergy from men convict of the felonious taking of 
goods, Wc, of the value of 55s. Cc. out of any manſion 
houſe, c. no perſon being in it. Now Evans and Finch 
were principals in the felony; but becauſe clergy was not 
taken away from the offence, but from the perſon taking, 
&c. the ſtatute was reſtrained to the letter, viz.- to the 
perſons actually taking. But if clergy had been taken 
away from the offence, as in eaſe of robbery upon the 
highway ; he who ſtood at the end of the way to watch, 
ſhall not have his clergy, no more than he who actually did 
the robbery. 
Odjection. If a fact, which at common law was but 
treſpaſs, be made felony ; or if felony be made treaſon ; 
the procurers are felons or traitors: and by parity of 
reaſon they ought to be included within this law. | 

Anſwer, Thatin the caſes cited the nature of the crime 
is altered, and it is made a crime of another ſpecies ; and 
therefore the perſons concerned in it cannot be treſpaſſers 
or felons, but felons or traitors. He cited alſo the caſe 
of Page and Harwood, as a caſe founded upon the ſame 
reaſon as that of Finch and Evans, and corroborating it, 
Therefore the ſtatute in the preſent caſe deſcribing parti- 
cularly, what perſons ſhall be puniſhed, viz. courſers, 
hunters, Ec. it ſhall not be extended to any perſon, who 
cannoi be compriſed within the deſcription, within which 
(as is aforeſaid) the defendant is not. He was of opinion, 
that the conviction ought to have been quaſhed. But by 
the opinion of the other three judges it was confirmed. 
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Foxworthy's Caſe, 


, | 8. C. 7 Mod. 153- Salk. go. Holt 521, 
Forme being attainted of felony, was brought into 
the king's bench, in order. to plead a pardon granted 
him by the queen, upon condition that he ſhould go beyond 
the ſea within a time prefixed, and there abide, &c. And 


after allowance of pardon, the creditors of Foxworthy 


moved the king's bench, that they might have leave to 
charge him with civil actions, as in cuſtodia mareſcalli ma- 
reſcalciae. But the motion was denied by the court, be- 
cauſe it would defeat the effect of the queen's pardon, by 
rendring Foxworthy incapable of performing the condition 
of going beyond the fea; and if he had not been pardoned, 
the attainder would have continued, and Foxworthy had 
been hanged; and there is no reaſon, why the pardon 
ſhould put the creditors in a better condition than they 
would have been without it, to the prejudice of the party. 
for the benefit of whom it was granted, | 


Regina ver/. Chalice, mayor of Thetford. 
x & . Salk. 192. 3 Salk. 103. Holt 171, 

Mandamus was directed to the corporation of Thet/ord\ 
to command them to reltcre an alderman, To 
which a return was made in the name of the corporation, 
but not not under their common ſeal, nor under the hand 
of the mayor. Upon which the party grieved, having 
brought his action for a falſe return, and fearing that he 
ſhould not have ſufficient evidence, to prove that this re- 
turn was made by the corporation, moved by Mr. Sloane 
(who promoted this diſpute, the ſucceſs of his election to 
de burgeſs there depending much upon it) the laſt day of 
this term, that this return ſhould not be received without 
the ſeal of the corporation, or a ſigning by the mayor. But 
it was denied per curiam. For upon ſearch of precedents, 
there are manyreturns made by corporations as here,» And 
fer curiam, the ſeal of the corporation is not neceſſary to be 


affixed ; becauſe this act being upon record will bind the 


corporation, though not ſealed with their common ſeal ; 
contra of acts done by them in pais. The city of London 
every year make a warrant of attorney for the city in the 
king's bench; without ſigning or ſealing it. And if an 


action be brought againſt the corporation, they will be 


(a) eflopped to ſay, that this was not their return, becauſe 
it is ſaid, Reſponſio majoris, &c. upon record, They held 
alſo, that the mayor is not obliged to ſubſcribe his name; 
for at common law no officers were obliged to ſign their 
returns. The ſtatute of ork 12 Ed. 2. fl. 1. c. 5. obliges 
ſheriffs, to ſign their returns; but it does not extend to ay 

| pM”) other 


© 
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other officers., And if the mayor procure a falſe return to be 
made, it will be ſufficient evidence againſt him, that the 
mandamus was delivered to him, and that the mandamus has 


| ſuch a return made; and that will be preſumptive againſt 


him, that he made that return, unleſs he ſhews the contra- 
ry. For the mayor, or any other member of the corpors- 
tion, or other, who ſhall procure a falſe return to be made, 
are liable in their private capacity. See Enfield v. Hills. 
2 Lev. 236. 


Bennet verſ. Purcell. 


Pleadings poſt vol. 3. p- 14. 


N caſe upon ſeveral promiſes brought againſt the de- 
I fendant by the name of Tobias Purcell armiger, the de- 
ſendant (a) pleaded in abatement, that Tebias Purcell verſus 
guem billa exhibita efl per nomen Tobiae Purcell armigeri is a 
gentleman, and not eſquire. The plaintiff replied, that 
the defendant habitus et reputatus fuit as well an eſquire as a 
gentleman ; and then he goes on with a long hiſtory, that 
he was an eſquire tam ratione dignitatis ſuas et parentelae ſed 
pracſergim digniſſimae occupationis, Oc. To which the de- 
fendant demurred. And Mr. Broderick for the defendant 
argued, that the plaintiff ought to have replied poſitively, 
that the defendant was an eſquire, and not a gentleman; 
and that the alleging it with a Habitus et reputatus ſuit was 
not good, becauſe the addition ought to be the true addi- 
tion, and not maintained with a habitus et reputatus, Ce. 
only. And Powell juſtice ſeemed to be of that opinion. 
But Holt chief juſtice held, that in theſe caſes the addition 
was only a deſcription of the perſon ; and common repu- 
tation was ſufficient for it, the ſuit being by bill. But it 
would have been otherwiſe upon original, upon which pro- 
ceſs of outlawry lies; becauſe the ſtatute of 1 HI. 5. 5. 
requires an addition in ſuch caſe. And judgment wes 
given, that the defendant anſwer over. 


(a) Vide 12 Mod. 217. | 


Odes ven Woodward, Ante 766. 


P ON the report of Mr. Clerk the ſecondary, this 

Caſe appearing to be, as was ſaid before, 766. Mr. 
ſerjeant Hooper, &c, moved the court, that this judgment 
might be vacated ; 1. Becauſe by the death of Dr. //o0d- 
ward the authority was revoked, and fo there was no war- 
rant, to enter this judgment. 2. Becauſe ſince now the 
ſtatute of frauds, 29 Car. 2. c. 3. has directed, that the 
; 0 124 | day 
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26 H. 6. 54. 
11 H. 6. 11. 
pi. 25 

19 H.6. 51, 


e. prohibition, becauſe this offence was conuſable in 
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ore day of the ſigning of the judgment ſhall be entred upon the 
Woopwarp, Margin of the roll, it will appear upon the record, that 
' the judgment was ſigned after the death of the defendant 

and therefore cannot relate to the foregoing term. Sed non 
allacatur. For, per curiam, as to the objection of the re- 
vccation of the authority; a man, after he has given a war- 

rant to enter a judgment, cannot revoke it, by the courſe 

of the court; and if he endeavour to revoke it, yet not- 
withſtanding the court of king's bench will give leave to 

the plaintiff, to enter the judgment, And as to the objec- 

tion of ſigning, &c. that will not alter the caſe ; becauſe 

the judgment, notwithſtanding the ſtatute of 29 Car. 2. 

will be a judgment of the preceding term ; though it will 

not affect purchaſers, but from the ſigning. And they held, 

that the practice, to enter judgments in a vacation as of 


the term precedent, is undeniable, and they will be good 


judgments of the precedent term. As if A. recovers judg- 
ment againſt B. B. dies in the vacation within the year; 
at the end of it A. may ſue a fieri ſacias as of the precedent 
(s) R. acc. ante term, and (a) levy the goods of B. in the hands of his exe- 
244. 3 . Ws. cutors. So if a fine be acknowledged before: commiſſioners 


V. 2'Vent, in the country in the long vacation, and before the next 


213, 1 Mod. term the conuſor dies; though no writ of covenant was 


= 2 Ves. ſued, nor king's ſilver entred; yet the common pleas will 
a permit the conuſee to enter the fine as of the Trinity term 
preceding, But in this caſe upon inquiry it appeared, that 
the roll upon which the judgment was entred, was not 
brought in o the office till after the eſſoĩn day of the ſubſe- 
quent term: and for (b) that reaſon the court refuſed to 
permit the roll to be filed, fince purchaſers or others might 
be prejudiced by it. And they held, that by the courſe of 
the court all rolls of the former term ought to be brought 
into the -office before the eflvin day of the ſubſequent term; 
and ought to be bound in the bundle of rolls of the former 
term; and that is the reaſon, why all acts before the eſſoin 
day of the ſubſequent term are looked upon as the acts of 
the term precedent. And a roll cannot be brought in and 
filed with pet ter minum without leave of the court, 


(a) Arcording to the report in Salk. 87. 3 Salk. 116. the judgment was not docqueted, 
and. that was one of the reaſvuus why the court retuſed to permit the filing of the rv 


A prohibition Wenmouth ver}. Collins, 


ſhall not be M; Robert Eyre moved, to have a probibition grant- 


07mg Fuca ed to the eccleſiaſtical court, to ftay a ſuit there 
court fer brawl. B31 
ing and ſtriking a man there, upon ſuggeſtion of the ſtatute of 5 & 6 Ed. b. 
nt ure c. 4- and alleging, that all ſtatutes are conftruable by the 
tion that the Common Jaw, and that J/enmouth came there as mayor to 


party went ſuppreſs a riot. But the court (abſente Holt chief juſtice) 


peace officer to 


Jupprels a riot. 7 3 


nit Werimouth, for brawligg in the belfrey, and ſtriking 


2 r 
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the eccleſiaſtical court before this ſtatute, ratione loc; and WIN MO. 
that the ſtatute, though it provides a penalty, does not alter Corr ins. 
the juriſdiction. | l 
Hollingſhead's Caſe. 
S. C. Salk, 351. 0 

| Mingſbead was brought into the king's bench upon a Ifcommiſlioners 

habeas corpus; and the return was, that ſhe was commit- f darkruprs 
ted by commiſhoners of bankrupts, for refuſing to be examin- for refalng * 
ed by them; and the concluſion of the warrant of commit- be examined, 
ment was, that ſhe ſhould remain in cuſtody, until ſhe ſhould 3 
be otherwiſe diſcharged by due courſe of law. And by rea- mal remain in 
ſon of this concluſion the court held the commitment to be cuſtody until ke 
ill, and diſcharged the defendant ; becauſe the power given iran, 
by the ſtatute 1 Fac..1. c. 15, is to commit the party, un- courſe of law. 
til he ſubmit himſelf to the commiſſioners, and ſhall be by D. _ 
them examined. And there is no mention made, of being 7521 —_ 
diſcharged by due courſe of law. And for this exception 110g. 


. Bracy, committed for ſuch account, was diſcharged, Mich. 
8 Will. 3. 1696. Ante, 99. | 
Geery ver/. Hopkins. 
HE plaintiff brought an action againſt the defendant 4 —9 i onal 
: for money received to his uſe, and upon other pro- Tiag's bench 
miſes. And the queſtion aroſe upon the acceptance of may be brought 
one of Nr. Shepherd the goldſmith's notes, who was become m *9 Guildball 
bankrupt, &c. And notice for trial being given, Mr. Ray- — baden 
mond moved, 1. For a habeas corpus ad teftificandum, to bring corpus ad teſtif- 
Shepherd out of the Marſhaiſea, where he was in execution, — 
to Guiluball; which was granted. 2. To have a rule, that 
the caſh- book of the old Ea India company, kept by their 
treaſurer, and alſo their transfer- book, and alſo a note of 
acceptance of 1000 J. bank- ſtock ſigned by the defendant, 
kept by the accountant of the company, ſhould be brought 
to the trial at the plaintiff's expence. And it was granted. Tbe Eag Ladis 
For per Holt chief juſtice, if the bank deal in transfer of company may 
their ſtock, and that cannot be done by any other means — 
than by entry made in their books, it A me 


very reaſonable: their cath and 
that they ſhould be produced for the benefit of the party, trans/er books, + 

4, as well as corporation books, &c. * bis 
notes they may have of the acceptance of bank ſtock ſigned by the party applying for the pro- 


duQion, 
Bird veg., Major. 


4 P ON an iſſue directed in chancery, to be tried be- 17 f new 8 of 

4 fore the lord chief juſtice Holt for his opinion, the parliament 

. caſe upon the trial before him at Guildhall the fitting after — 4 

8 Perſons liable to be bankrupts who were not before within the bankrupt laws, they may be 
made bankrupts in reſpeR of any acts which were before acts of bankruptcy. A man is not liable 

5 to. be a bankrupt in reſpeRt of a ſhare which he has in the ſtock of a private trading fraternliy. 

p | . . | 

in ; MT this 
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bond ws d- 
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fication. 


Vide ante 224- 


liable to be a bankrupt before the ſtatute of 21 Fac. I. c. 19. 


not make him a bankrupt. See for that the 13 & 14 


' pleas, the fitting after this term at Heftminſler, the queſtion 


was delivered to the plaintiff. 
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this term appeared to be thus. A ſcrivener, who was not 


committed an act, which was made an act of bankrupicy 
by the ſtatute of 1 Jac. 1. c. 15. viz. abſconding, c. and 
he had alſo a ſhare in the ſtationers company. And the 
queſtion was, whether he was not a bankrupt by that? And 
Holt chief juſtice held, that ſince the 21 Fac. 1. c. 19. had 
made a ſcrivener liable to be a bankrupt, it had ſubjected 
him to all the old acts, which by the former ſtatutes made 
a man a bankrupt, as well as to the ads mentioned in the 
ſtatute of 21 Jac. 1. c. 19. But as to the ſhare in the 
ſtationers company, he ſeemed to incline, that that would 


Car. 2. c. 24. where it enacts, that the having a ſhare in 
the Zaſt India company, &c. will not make a man a. bank- 
rupt. And a judgment given to the contrary in 1653, was 
by the ſaid act declared illegal. But the lord keeper held 
the ſcrivener to be a bankrupt by both the points. Upon 
the importunity of the counſel it was reſerved as a caſc, as 
to both points, for the further conſideration of the chief 
juſtice, | | | 


Pucred ver/. Duncombe. 


FYEBT upon bond of 1400/1. The defendant pleaded 
| the itatute of uſury. And upon the trial of it, ifſue 
being joined before Trevor chief juſtice of the common 


was, whether the plaintiff ſhould be compelled to give in 
evidence a ſpecification? And this point was reſerved for 
his opinion at his chambers. Where afterwards it was ar- 
gued by ſerjeant Hzoper for the plaintiff, and by Mr, Ray- 
mond for the defendant. ' And he held clearly the negative: 
becauſe the bond was admitted by the plea ; and-where the 
party is not bound to give the bond in evidence; he is not 
bound to give in evidence the ſpecification, And the paſea 
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Weſt ver/. Sutton, 


HE plaintiff ſued a ſcire facias upon a judgment 
in aſſize obtained againſt the defendant, for the 
office of marſhal in the king's bench. The de- 
fendant pleaded in abatement, that the plaintiff was an 
alien enemy, Cc. The plaintiff replied, that he was 
indigena, born at Weſtminfler, et hac paratus eft verificare. 
The defendant demurred, and ſhewed for cauſe, that the 
plaintiff ought to have concluded his replication to the 
country. And of that opinion was Holt chief juſtice, be- 
cauſe every plea concerning the perſon pleaded in abate- 
ment, is triable where the action is brought; but where 
ſuch plea is pleaded in bar of the action, the (a) venue 
ſhall be alledged, and it ſhall conclude with an averment ; 
becauſe ſuch plea is not to the perſon, but pleaded to the 
right. But by the whole court the plea is ill, becauſe this 
matter ought to have been pleaded in the original action. 
For now the plaintiff being admitted to be able to recover 
judgment, he cannot be diſabled from having execution 
upon it by matter precedent to the judgment. And there- 
fore * ouſter was awarded. Then the defendant 
pleaded in bar to the ſeire facias, that after the judgment 
obtained by the plaintiff, the defendant waived the poſle(- 
ſion, and the plaintiff entered, and made a leaſe of it for 
five years to the defendant, &c. The plaintiff replied, pro- 
teflando that he was never ſeiſed of it ſince the judgment; 
for plea he ſaid, that the defendant always continued in 
polletlion, ab/gze hoc that he waived it, &c. The defendant 
demurred. And adjudged for the plaintiff; 1. Becauſe a 
leaſe made by à man before entry after recovery is void. 
2. This being an an office, the demiſe by parol is void. 


Me. Montague for the defendant took exception to the writ 


of ſcire facias, becauſe it being grounded upon a judgment 
in an atlize, which is an original, ought to have been re- 
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Iotr. Hi I.: 
Ann. B. R. 
Rot. 504. 

To a plea in 
abatement that 
the plaintiff is 
an alien enemy 
a replication 
that he is in- 
digena ought fo 
conclude to the 
country. 

of Salk, 2+ 
Holt 3. 


Vide poſt 1014+ 
1173, 1243s 
1504. Salk, 
355. pl. 8. 


Such plea can» 
not be pleaded 
to a ſcire facias 
upon a judgment 
recovered by the 
plaintiff. S. C. 
S Ak. 2 Holt 3» 
vide Cro. El. 
283. pl. 7. : 

A man who 
recovers an office 
cannot make a 
leaſe of it before 
he enters upon 
it. 

Vide ante 729, 
and the books 
there cited, 

An office cannot 
be demiſed by 
parcl. vide 29 
Car. 2. c. 3 

A ſcire facias 
upon ajudgment 
by original may 
be made re- 
turnable on's 
day certain, R 
cont. poſt 1417. 


(a) S, P. Salk. 2. Holt 3. D. acc. poſt 3173. 1243+ vide poſt 1014. 1504. Str, 9+ 


turnable 
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Wer turnable ubicungue; whereas this was returnable at a day 
Surren. Certain. But per Holt chief juſtice, it is good the one way 
Seire facias upon Or the other. Judgment for the plaintiff. 
a judgment in affize returnable at Weſtminſter at a day certain, is good. 


Regina ver/. Summers, 
S. C. Salk. 55. 3 Salk. 104. 
PON a motion to aggravate the fine after the de- 

fendant, being convict of a riot and treſpaſs, had 
been before the maſter, and coſts had been taxed, the court 
faid, that this motion was not regular, after the defendant 
had been before the maſter, and the proſecutor had been 
conſidered by him in coſts. And therefore they ſaid, that 
if Mr, Eyre, who moved it, inſiſted to have the fine aggra- 

vated, they would ſet aſide the coſts taxed. 


11 ̃ .j¼tñ Ce , ↄↄ.,½ ͤ—tw¹. . 8 


Intr. Mich. 13 Adams ver/. Terre-tenants of Savage. 

2 — — Pleadings and ſpecial Verdi, Lill. Entr, 398. 

268. Scire facias was ſued by the plaintiff as adminiſtra- 
If the owner of tor to J. S. upon adminiſtration granted to him by 


an eftateconveys the archdeacon of Dorſet, upon a judgment recovered by 


it to truſtees by : þ : 5 5 
Jeaf: and releaſe the inteſlate againſt Savage in this court. And the iſſue , 
ro the uf of after pleading was, whether Savage was ſeiſed of the lands, g 
years,remainder &c. in fee? Upon which the jury found a ſpecial verdict, q 
to truſtees for that Savage being ſeiſed in fee, conveyed the lands by leaſe ; 
1 and releaſe to truſtees and their heirs, to the uſe of him- p 
male of his bo- ſelf for ninety-nine years, if he ſhould ſo long live, re- U 
dy, remainder mainder to the truſtees for twenty-five years, remainder to F 
jo bis own right the heirs male of his body, zemainder to his own right p 
ts n 2 - 1 : | 
reſult to him heirs. And the queſtion was, if Savage during his life, 8 
| go * ay not having heirs male of his body, ſhould have a uſe reſult A 
— 5d Ea, to him for his life, and ſo become tenant in tail in poſſeſ- * 
p. 49. Com, ſion; or if no uſe could reſult, and then there being no * 
3 7-24. freehold to ſupport the contingent remainder to the heirs fo 
p. 629. „male of the body of Savage, the faid remainder” would be th 
void, and Savage ſeiſed in fee as before. And this was ar- ih 
gued by Mr. Eyre for the 3 and by Mr. ſerjeant A 
Darnall for the defendant, Hilary term laſt, and this term. l 
And the court* held, that no uſe could reſult to Savage * 
during his life, and therefore the remainder to the heirs 1 
a male was void, and Savage ſeiſed in fee. And their 8 
0 reaſons were, becauſe the limitations to himſelf for nine - of 
| ty-nine years, and to the truſtees for twenty-five years, thi 
An atop thr $9 and the heirs male, were new uſes and new eſtates, As 8 
Temaiader for if à man by leaſe and releaſe, or by covenant to * 
25, will not Rand: ſeiſed; limit the uſe to himſelf for life, or in tail, 1 
2 2. theſe are new eſtates, and not parcel of the old eftate, ac- Ag 
3 8. C. Salk. 0 . . | bonum 
F Ir þ 
notice of the lim'ts of e dioceſe. 8. C. Salk 40. 6 Mod. 134. An adminiftration granted by _ 
a peculiar, when there is bonum notabile within the province out of the peculiat is void. S. C. dea 


Salk, 40. 6 Mod. 134. At leaſt an adminiſtrator cannot ſue upon a judgment, ueleſs his letter 
of adminiſtration are granted by the perſon within whole juriſdiction the judgment was given- 
8. C. Salk. 40. 6 Mod, 134. x 0 

| 8 cording 


ay 
ay 
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cording to 7 C. 13. b. Englefield's caſe. And where in ſuch 
caſe upon a conveyance ſuch uſes are limited, as (ſuppoſing 
the limitations to be good) would paſs the whole eſtate, 
(a) there no uſe will reſult contrary to the expreſs limi- 
tations of the party. But if the limitations are void, the 
conveyance of neceſſity will fail. If a man ſeiſed in fee 
convey his eſtate by leaſe and releaſe to the uſe of 
himſelf for life, remainder to truſtees for their lives, re- 
mainder to the heirs of his body; he hath an eſtate tail 
in him, but he is but tenant for life in poſſeſſion : other- 


355 


Adams 


. 
Terretenants of 
SAVAGE, 
(a) Vide bearn 
3d Ed. 40. Com. 
Uſes. k. 7. 2d. 
Ed. vol. LY bo 

629. 


wiſe. if there had been no intermediate eſtate in the truſtees 


for their lives. Aud in the former caſe, if a man makes a 
feoffment, it is no diſcontinuance, but only diveſts the 
eſtate. And for the ſame reaſon in this caſe, where the 
firſt limitation is only for years, the remainder to the heirs 
of the body of the tenant for years is a contingent re- 
mainder, and void. Theſe are the reaſons of the chief 
juſtice Holt. 


And Pavell juſtice ſaid, that there was a difference, 
where the limitation was upon a covenant to ſtand ſeiſed, 
and where upon a leaſe and releaſe, For where the limi- 
tations are to take effect out of the eſtate of the covenantor, 
there if the limitations were ſuch as could not take effect 
immediately, or not till after the death of the covenantor, 
as in the caſe of Pybus v. Midford, 2 Lev. 75. there the 
law may mould the eſtate remaining in the covenantor into 
an eſtate for life: but that cannot be where the limitations 
are to take effect out of the eſtate of the truſtees for want 
of a limitation, much leſs againſt an expreſs limitation. 
And therefore (by him) if. there had been an expreſs limi- 
tation in the caſe of Pybus v. Midford, limited to the cove- 
nantor, the judgment would have been otherwiſe. And 
for theſe reaſons the whole court ordered laſt Hilary term, 
that judgment ſhould be entred for the plaintiff, unleſs cauſe 
ſhould be ſhewn to the contrary the firſt day of this term. 
And the firſt day of this term Darnell queen's ſerjeant 
ſhewed for cauſe, that the plaintiff could not have judg- 
ment, becauſe it appeared upon the ſcire facias that he was 
not intituled to it ; becauſe the adminiſtration was granted 
to him by the archdeacon of Dorſet, and therefore the grant 


Difference be- . 
tweena limitati - 
on UPON A cove- 
nant to ſtand 

ſeiſed, and upon 
aleaſeandreleaſe. 


of it was void; for the 1 of this court, upon which 


the ſcire facias is founded, is bona netabilia, 2. If it will 
not make bona notabilia, yet this grant of adminiſtration 
will be void quoad this judgment, becauſe it lies out of the 
limits of the juriſdiftion of the archdeacon of Dorit. 
Againſt which it was urged by Mr. Eyre for the plaintiff, 
that this court cannot take notice of the boundaries of di- 
oceſes; and it may be, that this court is within the arch- 


deaconry of Dorſet, for that archdeaconry may be. within - 


the 
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Vide ante 804. 


Intr. Mich. 1 
Ann. B. R. 
Rot. 207. 


A plaintiff ſhall 
not have leave 
to diſcontinue 
after a peremp- 
tory rule for 
zudgment againſt 

y him. 

Vide N 

pl. 4 BI. 816. 
1 Lev. 48. : 


Eaſter Term 2 Annæ reginæ. 


the dioceſe of London; and this court will not i ntena the 


contrary, ſince the contrary does not appear to them. But 


per Holt chief juſtice, this court will take notice of the 
limits of ecclcſiaſtical juriſdiftion, which is part of the law 
of the realm, under which we live; and conſequently it 
will take notice, that a judgment of the king's bench is not 
within the juriſdiction of the archdeacon of Dorſet. And 
for this reaſon the whole court held, that judgment ovght 
to be given for the deſendant, / 


Regina ver/; Watſon.  , 
| Pleadings and verdict, poſt vol. 3. Þ» 18. 


IHE defendant 2 was indicdted, for that that he 
was ſuch a day poſſeſſed of a houſe in Lynn Regis ad- 
Joining to the common bridge ; that he'ought to repair the 
ſaid houſe ratione tenurae ; but that he permitted it to be fo 
much out of repair, that it was ready to fall upon the 
queen's ſubjects paſſing over the ſaid bridge, &c. Upon not 
guilty pleaded, the jury found a ſpecial verdi&; that 
Wei was but tenant at will of the ſaid houſe, and con- 
cluded with a ſpecial conclufion, praying the judgment of 
the court, whether he were 'obliged ration? tenurae, to 
repait the houſe. And after argument by Mr: Mountague 
for the defendant, and by Mr. Meld for the queen, it was 
adjudged, that the defendant, as tenant at will only, ought 
to repair the houſe, ſo that the public be not prejudiced by 
the want of repairs; but that he is not compellable to re- 
pair as to his landlord. And that is ſhewn well enough in 
this indictment. The only objection is, that he is not 


chargeable to repair ratione tenurae ; but though that is im- 


proper, yet it ſhall be intended of the poſſeſſion, and not of 
a ſervice. And judgment was given againſt the defendant. 


: Turner ver. Turner. 
| 8. C. Salk. 259. Holt 156. 


EB T upon bond. The defendant pleaded the com- 
poſition act. And after demurrer joined, exceptions 
were taken to the plea, and all over- ruled; ypon which 
judgment, ni, c. was given for the defendant, Where- 
upon Mr. Montague moved to have leave to diſcontinue 3 
and cited for it 1 Saund. 39. 2 Saund. 73. and 1 Saund. 
23. leave given to diſcontinue aſter argument of the coun- 
FF at the bar, and of the judges upon the bench. But 


the motion was denied, abſente Powell. juſtice.  Becoule 


- after a rule for judgment v,, Cc. and then # peremptory 


rule 


. ©” = © i. 


nN 
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rule for judgment (as was in this caſe) Holt chief juſtice 
ſaid, he never knew leave given to diſeontinue, And the 
rule in the old books is, that if after the exception ſtirred, 
the court has pronounced their opinion, and yet the plain- 
tiff demurs ; he does it at his peril: and if the exception 
be over-ruled, (a) judpment ſhall be given againſt him, 


Morris ver/. Sir Richard Reynolds. 


$. C. but not ſo fully Salk, 73. Holt. 81, 


* 


Erjeant Darnall moved, that an award made by arbitra- 

tors choſen by the conſent of the parties at i privs at 
Guildhall, and whoſe ſubmiſſion was made by roll of court 
there, and afterwards the ſaid rule made a rule of the 
king's bench, might be ſet aſide, upon affidavit of the miſma- 
nagement of the arbitrators, and that they refuſed to 
hear what the defendant could fay, after they had heard the 
plaintiff. Holt chief juſtice oppoſed this tatis viribus as 
contrary to all practice, that he had known in his expert- 
ence ; which was, that in ſuch cafe the integrity of the 
arbitrators (whom the parties by conſent have cnoſen to 
be their judges) ſhall never be arraigned, no more than the 
integrity of any other judge. But Powel!, Powys, and 
Gould, juſtices ſaid, that it was abominable, to give any 
countenance to ſuch proceedings; and that theretore they 
ought to be puniſhed, becauſe they abuſed the office of a 
judge, 


And the examination was made in court by affidavit of all 


their proceedings. And upon that great miſmanagement 


appeared to be among them. 


Regina ver. Cave. 


R. Broderict moved, that an indicttaent found againſt 
the defendant, for ſpeaking theſe words of the pro- 
ſecutor Jobs Bradſhaw in audita quam plurimorum, viz, 
That he had made an afault upon Priſcilla, Tinſdale, and 
had carnally known her, without the conſent of the ſaid 
+ 10 Tinſdale ; with intent to procure money from the 
ſaid proſecutor; ſhould be quaſhed: becauſe it was not 
matter, for which an indictment lies. And it was quaſhed 
accordingly, © | | 


And a rule was made that they ſhould attend. 
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Tukxza 


. 
Tux ER. 


(a) Sed vide 1 


Lev. 292, 298. 


Upon offidavi.s 
that arbitrators 
appointee by 
ſubmiſſion under 
a rule of court 
had been guilty 
of miſconduct, 
and refuſed to 
hear the defence 
after heating the 
plaintiff 's caſe, 
the court will 
compel them to 
attcrd and exa- 
mine their pro. 
ceedings, vice 
Salk. 71. pl. 4. 
Str. 301. 3 Atk. 
644. 3 PF. Wu. 
liams, 361, 
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Regina ver, Kime. 
S. C. Salk. 357. 


N indictment was found againſt the defengant, for 
not working in the repair of the highways in London, 
upon the 22 & 23 Car. 2. c. 17./. 6. Upon not guilty 


. pleaded, he was found guilty. And it was moved in arreſt 


of judgment, that it was ſaid in the indictment only, that 


ſix days were appojnted between ſuch and ſuch days for 
the work, but the particular days were not mentioned, 
And for this reaſon the court held the indictment bad, 
for the apointment ought to be of ſuch days in, particular, 
viz. the twentieth of April, Cc. and notice eught to be 
given accordingly ; otherwiſe the appointment is ill. 
And though it was objected by ſerjeant Darna/),. that it 


woas aided by the averment in the indidtment, that the de- 
fendant did not come upon any of the days; yet it was 


Juſtices of the 
peace can. , 
not make an 
order for pariſh 
officers to ſeize 
of the goods of 
the putative fa. 
ther what they 
(the officers) 
ſhall judge pro- 
per, to ſecure 
the pariſh, vide 
13 & 14 Car. 2. 
E. I2« 1. 19. 
Juſtices eannot 
- compel the pu- 
tive father of a 
baſtard child to 
give ſecurity to 
pay the money 
- by 
them for main - 
tenance, until 
after he has o- 
mitted paying 
ſome part of it 


into the king's 
bench and 
a quaſhed, the 


« cour. will not 


compel the re · 


over- ruled, becauſe if the appointment was ill, the defend- 
ant was not obliged to come at all. And the judgment 
was arreſted. | 


Everal orders made by the juſtices of peace in Wilt, 
againſt the defendant, for being the putative father of 
a baſtard child, were removed into the king's bench by 
certiorari, And Mr. Broderick moved, to quaſh one of 
them, which was made by the juſtices, that the church- 


wardens and overſeers of the poor ſhould feize of the de- 


fendant's goods, what they ſhould judge proper, to ſecure 


the pariſh from the maintenance of the child; becauſe by 
& 14 Car. 2. c. 12. / 1g. they have only autho- 


the 13 
rity to make an order to impower the churchwardens and 
overſeers, &c. to ſeize, what the juſtices ſhould judge pro- 
per, and not what the churchwardens, Cc. ſhould judge 


proper, &c. 


ordered, that the defendant ſhould give ſecurity for payment 
of the ſum by them impoſed for the maintenance of the 
child when it did not appear, that the defendant had diſ- 
obeyed the order in point of payment. And by 18 EI. c. 
3- an order for ſecurity cannot be made, till after contempt. 
And for this reaſon the order was quaſhed as to that part, 
and was confirmed. as to the reſidue. And per curiam, 


when an order is confirmed in this court, an attachment 


lies for non-performance of it ; and therefore this court will 
not take ſecurity of the party for performance of it. But 
if the original order had been at the ſeſſions, not removed 
hither, the court would have taken ſecurity of him, to ap- 
pear there. x 


pured father to give ſecurity to appear at the ſeſſions, S. C. 3 Salk. 66. But if the original order 
rem ius at tne ſetfions, and an order of ſeſſions confirming it is quaſhed, the court of B. R. will 
| Copel him 10 give ſuch ſecurity, 8. C. 3 Salk, 66. ; 


* 


And for this reaſon it was quaſhed. Then 
an exception was taken to the original order, becauſe it 
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Lapiere ver/. Sir John Germain knight and 


baronet and e ducheſs of Norfolk. 


Rl 8. C. 3 Salk. 235, 


T N caſe 2gainſt the defendants, Sir Jeon, in the declara- 
The de- 


tion was ſued only by the title of baronet. 
dant pleaded in abatement, that he was knight and baronet. 
The plaintiff replied that he wa 5 baronet tantum, and offered 
iſſue ; which was joined, 
moved, to have leave to amend upon payment of colts, and 


to make the declaration {knight and baronet] all being in 


paper. But it was denied, becauſe there was nothing by 
which this amendment could be made, the /atitat not being 
ſo. And though all was in paper, yet the defendant had 
taken advantage of this flip. And therefore the court 
would not make à rule for the amendment. Then Mr. 
Raymond was informed, that the latitat was knight only; 
and therefore he prayed leave, to make the declaration 
agreeable to the /atitat; urging that the omiſſion of baronet 
in this caſe, being a ſuit by bill, was not material ; becauſe 
baronet is not part of the name, as (a) knight is, And 
(5) ſuits. by bill are not within the ſtatute of additions. 
And Powell juſtice ſeemed to be of that opinion, ſaying that 
the books warrant ſuch a difference, And he cited 32 H. 
6. 30. @. which ſays, that a baron has no need to be 
named but as knight or eſquire in a writ, Holt chief juſtice 
agreed with the ſaid caſe, but ſaid that the reaſoa of it was, 
that then barons were ſo by tenure, and were ſummoned 
to parliament by writ ; and were not then created by letters 
patent as at this day; but that then the Jaw was other wiſe 


And thereupon Mr. Raymond 


899 


A title of 

is part of the 
name of the 
perſon who has 
it, S. C. Hole 
49 3- Salk, $0. 
acc. ante 303. 
and ſee the 
books there cited 
poſt 1014. 

And he muſt be 
deſcribed by ir 
even when de- 


Fratamt in a ſuit 


by bill. Salk. 
50. vid. putt 
1014. 

The title of 
baronet is a title 
of dignity, 

In a ſait by bill 
no amendment 
can be made in 
the bill as to the 
name of the 
defendant after 
he has pleede} a 
miſaomer in 
abatement, un- 
leſs the amend- | 
meht is Wer 
ran'ed'by the 
proceſs upun | 
hi h be was " 
drought into 


court. S. C. 


of titles of dignity, as of earl, which was part of the name. S. Ik. go. 


And now it is otherwiſe of barons, when they are created 


- 


by letters patent; for now it is a title of. dignity, and par- 
cel of the name. The ſame law of baronet which is made 
a title of dignity by letters patent, and therefore a baronet 
ought to be named ſo in all judicial proceedings, otherwiſe 


they will abate. And it is no objection,” that it is a new 
title; for ſo is viſcount, begun in the gime of Hepry 6. 
marquis in the time of Richard 2. and duke in Edward. 3. 


And though they are new titles, they ſhall be named ſo in 
all proceedings againſt them. Then be moved, that the 


bill might de abated 
was granted. n 


fv Y LT 


> 
{«) Vide ants 303, and the books bese cited. - (5) K. acts Salke 3, pl: 1 
13 Mod. 248, Seb. aces ante 84 9. * 0 * 


„ * 


1 
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1 
ntr. Mich. 12 


Tonkin ver/. Croker. 
Will. 3.8. R, ; 
Rot. 26. ; $. C. Lutw. 1215. Holt. 452. Salk. 604. 


-  Pleadings and RROR C. B. Tonkin brought replevin of a braſs 
"FO — pan taken by the defendant in a place called The 
3. p. %. Lichen, apud parochiam St. Agnes in Cornwal. The defen- 
dants as bailifts of William Mobun eſquire make conuſance 


5 — — of the taking, &c. for that that they ſay, that before the time, 
from three ec. one Hugh Tonkin eſquire was ſeifed of one meſſuage, 


weeks «rg Se. whereof the place, &c. is, and the ſame time when 
—— gy c. was parcel, in fee ; and that he held the ſaid meſſuage, 
A court which Cc, of the ſaid William Mohun ut de manerio jus de AA. 
bel nen by fealty, rent of 45s. per annum, necnon per ſervitium ſaci- 
ſhall be intenced andi ſectam ad cm iam manerii praadicti bis per annum 

to be a cuſtomary manerium illud tenendam, c. whereof the faid William Mo- 


alen ee ute was ſeiſed, &c. and for 4.5. for the rent aforeſaid for 
ſtatement the One year ended Micharzlmas 5 Will. & Mar. arrear, and for 


_ of the that that the ſuit of court at the court of the ſaid William 
— Mobun manerii fui praedifti withia the manor aforeſaid the 
by cuſtom beheld twenty-fourth of Oclober, 5 Will. & Mar. for the manor 
* the tew- aforeſaid held futt inſecta, they make conuſance, of the taking, 
The lord may Oc. The plaintiff in bar of the conuſance proteflands that 
evow difranng William M.bun was not ſeiſed of the ſaid ſervices, &c. (or 


for in Beg Ples faith, that the ſaid: Hugh Torkin held the faid mefiuage 
© preſcription for Sc. of the ſaid William Mohun ut de mane» 10 u de AI. 


the cout ora prardicto per Tedditum quatuor jolidor um, &c. abſque hoc that 

2 2 be held on the rent off 45. necnon per ſeruitium faciend: fee 

A manor cannot fam ad curiam maneri pracarttt bis per annum apud manerium In 

fn wi ac. Sracdictum prout it is alledged in the conuſance, &c. And ba 

| 4 — to this bar the defendants replied, and maintained their at 

F. pl. L H. F. conuſance;*and offered an iſſue. And the plaintiff joined qua 

2 1. iſſu, and at the trial at a prius the jury find a ſpecial ver- ha 

9. gr. dict that long time before the time, &c; the manor of M. 

| FEES «rnd ney 99, within mentioned was an ancient manor, whereof the {aid tio 

N, . 3 T. ie Apbun is, and at the time in which, Wc. was tha 

Atter a jury has ſeiſed in fee; and that time whereof, Sc. there was an cor 

the ye tefal ancient court held before the ſteward of the manor bis per tiot 
to them, they annum, et babuit ſeparalis ' liberes .tenentes, Anglice freebold 

. cannot fist any tenants, # ſeparales ſidatoras, Auglice ſuitors, who did ſuit fen 

On Ge at the court aforeſaid of the ſuid-manorz and that the ſaid a c 

leader. 8. 28. Hugh Tonkin und all his anceſtors were frechold tenants of For 

2d Ed. vol. 8. the faid Manor, and held the ſaid meſſuage, c. of the mar 

r. 166. ſaid William Alabun and his predeceſſors, lords of: the ſaid 

manor of M. by fealty, and 43. rent every year at the 

feaſt of Sr. Aicha! the archangel folvendum, necnon per ſer- 

viaum faciendi ſeflam ad curiam manarii praalicti bis per annum 

apud manerium itlud tenendam prout in advecatione infraſcripia 

interius menticnatur : and the jurors farther find, that mh» 


8 SSS TC XX _— Si. See _. a A AE. 
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the ſaid manor of M. thete is, and for twenty years laſt paſt 
there hath been, unit ſelummodo liber tenen, viz. the laid 
High Tonkin ; but that infraſcripto tempore quo, Cc. necnon 
time whereof, Wc. there were and now are ſeveral cuſto- 
mary tenants, c. of the ſaid manor: then they find, that 
for rent and ſervices in arrear the defendants as bailiffs of 
the ſaid William Mchun at the time in which, &c. took, 
Ec. { i ſuper tetam matrriam pr ardiclam the aforeſaid Hugh 
Tonkin held, &c. by fealty, rent, and ſuit of court, &c. the 
ſaid jurors know not, but pray the advice of the court, e, 
Cc. And after (a) ſeveral arguments at the bir in C. B. 
judgment was given forthe defendants; upon whicha writ 
of error was brought by the plaintiff, and the general errors 
were aſſigned. And it was argued at the bar ſeveral times 
by Darnall king's ſerjeant, Mr. Broderick and Mr. Raymond, 
for the plaintift in error, and by Mr. Cooper king's counſel, 
Mr. Cs and Mr. Par ter, for the defendants in error. 
And the firſt objection was, that the tenure found in the 
verdict varies in its nature, from that which the conuſance 
mentions, and conſequently that the verdict does not main- 
tain the iſſue; and therefore the judgment, being given for 
the defendants, is erroneous, and ought to be reverſed. 
And the reaſons upon which the plaintiff 's counſel founded 
this objection were, becauſe the ſuit to the court mentioned 
in the conuſance muſt be intended to be ſuit to the court- 
baron, tenure at common law ; but the ſuit to the court 
found by the verdict is cuſtomary tenure, becauſe it is ſuit 
to the cuſtomary court. Curia manerii muſt be intended to 
be a court baron. It is the particular ſtile of the court. 4 
Infl. 268. Co. Lit. 58. It is the deſcription of a court- 
baron in the writ framed upon Magna Charta for affeerin 

amercements impoſed in 4 court-baron, F. N. B. 76.4 
quod ipſes tenentes cum in curia c uſdem manerii in miſericor- 
diam inciderint, Ic. and this is the court, which is incident 
of common right to all manors. Farther if the court men- 
tioned in the conuſance ſhall be taken to be andther court 
than the court-baron, viz. a cuſtomary court; then the 
eonuſance is ill, for want of making title to it by preſcrip- 
tion, For the law takes no notice of any cuſtomary cout 


without a preſcription ſhewn. to warrant it. And the de- 


fendants cannot juſtify the taking of a diſtreſs for fuit to ſuch 
a court, without a cuſtom alſo ſhewn to Uiftrain for it. 
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(a) Vide Lutw, 
1215. Nely, 


Lutw. 380. 


For though 'a diſtreſs is incident of common right to all 


manner of ſervices, Litt. fee. 226. Co. Lit. 150. 5. and 
conſequently to ſuit' of court; yet for ſuit to a cuſtomary 
court, diſtreſs will not be incident without a cuſtom. And he 
likened it to the cafe of Keriors, where for (5) heriot ſer- 
vice the lord may diſtrain, 8 Hep. 7. 10. Cre. Car. 260. 
but for (c) heriot cuſtom he cannot diftraiti: but may ſeize 


(3) Com, Dig. c hold, K 21. 24. Ed, vol. a, & how: D . 
Cory. K. 25. 4 ad Ed. p. 520 a 7. 8 le) * Com. 5 · 
9 5 h 
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(a) Vide Co. | 
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0 Sea vide 
tw. 1216. 
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the beſt beaſt though out of his fee. Goulaſb. 97. And 


for theſe reaſons they argued, that this court mentioned in 
the conuſance muſt be intended a court-baron ; but the 


court found in the verdict is a cuſtomary court, and may be 
good by preſcriþ:ion, but is not the court- baron incident 


to every manor of common right, 1. Becauſe it is held be- 
fore the ſteward, whereas the (a) court-baron is held before 
the ſuitors. Co. Lit. 5, 8. Cro. Eliz. 792. 4 Co. 26. 
And as to the caſe of 7. Jenes 23- to the contrary, it is 
an obſcure caſe, and an unneceſlary reſolution there. And 
Cre. Eliz. 791. Ney 20. Pill v. Towers. Cro. Fac. 582. 
Sir William Armyn v. Appletoffe, are expreſs, that (b) the 
court-baron cannot be held before the ſte ward by preſcrip- 
tion. 2. A preſcription is found for the court found by the 
verdict, but a man cannot preſcribe for a covurt-baron, 
Je is ill pleading to do it, Noy 20. becauſe it is in» 
cident to the manor of common right. 3. A court- 


baron muſt be held from three weeks to three weeks, Co. 


Lit. 58. but this in the verdict can be held but twice in 
the year; therefore this court in the verdict may be 
, by preſeription; as Co. Entr. 118. though the 
court ought to be held from three weeks to three weeks; 


or like that in Leon. 216. Lord Cobham and Brown's calc. - 


But it cannot be a court- baron; and conſequently the ſuit 
in the verdict differs from that in the conuſance. It was 
argued farther, that if it ſhould be admitted, that it was 
not neceſlary, to make title to the court in the conuſance 
yet they ſhould have ſhewn ſome characteriſtical diſtinction, 
to ſhew that they did not mean the court-baron, otherwiſe 
it mall be taken to be the court- baron at common law, 
and then it cannot be maintained in evidence by ſhewing a 
cuſtomary court. For where a man intitles bimſelf gene- 
rally by common law, he cannot make it good in his repli- 
cation or rejoinder by cuſtom, As Keilw. 76. A. charged 
B. in account generally as bailiff, the evidence was, that 


there was a cuſtom to elect one, Oc. to ſerve as bailiff ra- 


tione tenurae, who was to collect the rents, &c. upon de- 
murrer to the evidence it Was held, that the evidence did 
not maintain the declaration. And ſeveral. other caſes 
were Cited, to prove the faid rule, Cro. Fac. 551. Loder 
v. Somnell, Co. Lit. 30% Dier, 291. Cro. Fac. 583. 1 
Anderſ. 192. pl. 227. Moor, 271. pl. 425. Euer v. As- 
wick. Moor. 679. Gregory v. Harriſen. Cro. Elix. 402. 


Wells v. Partridge. 1 Sid. 142. Mould v. Wallis. The 
defendant's. caunſel relied ſo much upon the finding of 


the verdict, that they did not regard this abjeRtion. But 
though the couft pronounced their judgment for another 
reaſon, as ſhall be faid afterwards, yet Hoit chief juſtice, 
though he did not give an abſolute opinion, ſaid it ſeemed 
to him, that the avowry was well enough; becauſe the ſuit 


claimed in the conuſance, being ſuit to the court of the 


manor bis per annum, it ſhe ws that the ſuit muſt be 3 
89 e | ul 


— 
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Tait to ſome other court of the manor, and not to the court- 
baron, which ought to be held from three weeks to three 
weeks ; and conſequently may well be intended, to be ſuit 
to the court held before the ſteward, and found in the ver- 
dict, and ſuch courts to be beld before the ſteward are 
ood by cuſtom. 1 Leon. 316. (And fo Powell juſlice 
Gid that it was held by all the court of the common pleas 
in this caſe.) And ſuch courts ate held in ſeveral honours 
and manors at this day, to inquire of the rents and ſervices 
arrear to the lord; and they are good. And this ſhallbe 
intended to be ſuch a court. And the ſuit to this court 
muſt be, intended to be a ſervice created by reſervation up- 
on a gift of the land by the lord to the tenant before the 
ſtatute of Quia emptores terrarum, as 12 Hen. 7. 18. Re- 
plevin, the defendant avowed for ſuit to a court-leet, for 
that that the plaintiff held twenty acres of land, to do 
ſuit twice a year at the view of frankpledge of the defen- 
dant; and it was objected, that ſuit to his view of frank. 
pledge generally ſhould be intended ſuit real (which is due 
from the reſiants only) and the plaintiff lived out of the 
Juriſdiction of the court, and not ſuit-ſervice : but the 
court held, that it ſhould be ſuit-ſervice; and that it 
was reſerved upon the gift of the land, to oblige the tenant 
to attend there, to be ſworn upon inqueſts to preſent com- 
mon nuiſances, Cc. and the rather, becauſe ſuit real, which 
is to be ſworn to the king for his allegiance, ought to be 
done but once in a man's life; and therefore ſuit twice 
a year cannot be intended to be that. And here this avowry 
is advantageous to the tenant, becauſe it acquits him of 
the ſervice to the court-baron to be held from three weeks 
to three weeks. He argreed the rule, that upon a decla- 
ration grounded upon a fact at common law one cannot 
maintain it by replication of a cuſtom or ſtatute z as in co- 
venant upon an indenture of apprenticeſhip, the defendant 
pleads infancy, tc. the plaintiff cannot maintain his de- 
claration, by ſaying, that there is a 0 that infants 
may bind themſelves, &c. But he ſeemed to deny the caſe 
in Keilw. 76. ſuppoſing that it had appeared by the book, 
that the defendant there had exerciſed the oſſi e of hailiff, 
Cc. and then it would not have been material, by what 
means he had become bailiff, but he might have been 
charged generally. But the next day, finding that it did 
not appear by the book that he acted as bailiff ; he declared 
in court, that for that reaſon the ſaid caſe was good law, 
for then they ought to ſhew, by what means the defendant 

became bailiff. A 
2. It was argued by the counſel for the plaintiff in error, 
that admitting, that the court would intend the ſervice in 
the conuſance, and that in the verdict, to be the ſame; 
yet it appeared by the verdict, that the manor is Ceſtroyed ; 
and if there is na manor, there is no court; if no court, no 
fuit can be due to it. And for this they urged, that tbe 
X 7. Reel manor 
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| manor was deſtroyed, becauſe there was but but one ſuitor, 


and the court cannot be held, but before two ſuitors at 
leaſt, Bro, compriſe 31. Bro. manor 1. 2 Roll. Abr. 122, 
124. Lit. R. pl. 26. Co. Lit. 58. Telv. 191. And the 
manor cannot ſubſiſt without a court-baron, becauſe if the 


_ freeholds eſcheat to the lord all but one, or if he purchaſe 


all but one, the manor is extindt. That ſuit ſervice can- 
not multiply, 2 f. 119. and if the lord purchaſe the 


intire ſuit of court, it is extinct. 46 Edw. 3. 40. 2 Ju. 


120. That it is found poſitively, tha: there has been but 
one free ſuitor for twenty years laſt paſt ; that the verdict 
being ſpecial ſhall not be aided by intendment/; and there- 


fore that it ſhall not be intended, that any of the other free- 


holds are only ſuſpended, and that ſo the tenure remains, 


and the manor contipues. 


000 Acc. Co. 
Lit. 70. b. 
(5) Acc. © 


Lite 70. b. 


A jury cannot 
find againſt 

© what the defen- 
dant admits in 
his bar, Vide _ 


Com. Dig. 
: Pleader. . 17. 


mitted by the parties upon the record, which is not within 


But per Holt chief juſtice there muſt be two ſuitors at 
leaft to continue the manor, for without two no court can 


be held. But in this caſe the jury bave expreſsly found, 


that this was a manor. The queſtion then will be, whe- 
ther it appears to be deſtroyed. And (by him) it does not. 
For ſuppoſe, that there were two ſuitors, one of them 
makes a leaſe for life; the leflee for life does not hold of 
the lord, but of the reverſioner, and he holds of the lord; 
and then for that time there is but one free ſuitor. The 
manor ſeems to be ſuſpended pro tempore, but the ſuit-ſervice 
remains notwithſtanding the ſuſpenſion. As where lands 
held by homage are granted to a corporation aggregate, 
the tenure remains, though (a) the corporation cannot do 
homage ; and if the corporation grant it over, the homage 
(b) will revive. Farther the iflue is, whether Hugh Tonkin 
held by rent, ſuit of court, c. which is not confined to 
any time; and the jury have found expreſsly a time, when 
he held fo, viz. befare the twenty years laſt paſt, And 
therefore he ſeemed to be of opinion, that this objection 


would not avail here, , 
But againſt this it was alſo objected by the defendant's 


| counſel, that the plaintiff had admitted this to be a manor 


in his bar to the convſance; and therefore that the 
ury could not find matter contrary to what the 2 have 
admitted upon record, 2 Co, 4. Goddard's caſe, and the 
books there cited. 2 Leon. 80. 2 Mod. 2, 4. Wilcex's 
caſe, But to this it was anſwered by the plaintiff 's coun- 
ſel, 1. That the admiſſion was only in the inducement to 
the traverſe, which is na material part of the plea, and 
therefore will not conclude. 2. It is admitted but by an vt de 
manerio, &c. which is not à poſitive averment. 3 hat the 
jury are not concluded from finding the truth-of the fac, 
where it is directly within their iſſue, and when they can- 
not find the iſſue without conſideration of it; but that the 
other rule is to be underſtood, where they find matter ad- 


| their 
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their iſſue, ſuch finding is void, not becauſe it is contrary 
to what the parties have admitted, but becauſe it is not 
compriſed in the iſſue. And upon ſearch, the books cited 
in 2 Co. 4. will receive this anſwer. But that the jurv 
may find the truth in ſuch caſe, though cont:ary to the 
admiſſion of the parties, Mr. Raymond cited 2 Brownl. 149. 
Higgins v. Biddlecome, ſtrong in point; for there the parties 
admitted that Sir William L. was ſeiſed, yet the jury found 
expreſsly contrary, and held good. And Holt chief juſtice 
upon the firſt argument of this caſe ſeemed to incline to 
this opinion, but gave no opinion in it, becauſe the whole 
court held, that the jury had found the iſſue for the defen- 
dants in totidem verbis, viz. that the ſaid Hugh Tonkin and 
his anceſtors were freehold tenants of the ſaid manor, and 
held the ſaid meſſuage, &c. of the ſaid William Mohun, &c. 
by fealty and rent of 4 s. &c. necnen per ſervitium faciendi 

Gam adcuriam manerii praedicti bis per annum apud manerium 
iliud tenendam prout in advocatione infraſcripta interius menti- 
onatur ; and then what was found afterwards was ſurpluſage 
and idle. And therefore all the judges were clear in opi- 
nion that the judgment ought to be affirmed. And it was 
ſo. See for this laſt point Cro. Car. 75. 131, &c. 


Regina very, Parry, Snelling & al 
| Motion was made, for quaſhing an indiftment againſt 
A the defendants, ſor having pretended to be officers in 
the land bank, and for baviog cheated J. S. of 14 J. and 
for having pretended to aſſiſt him in procuring an office of 
meſſenger, whereas there was not any ſuch office, He. 
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But it whs denied, becauſe it js. a cheat; and the defendant, * 


if be imagines that the law is with him, may demur, | 


Elwes executrix Elwes ver/. Macata, 
8. C. Salk. 314. N | 
HE plaintiff brought indebitatus aſſumpſit (a) for 
CL monies received after the death of the tettator by the 
defendant, to the uſe of the plaintiff as executrix, &c, 
Upon non. aſſump/it pleaded, the plaintiff was nonſuit. And 
now ſhe brought a new aQtion., And the defendant moved 
to have colts, hefore the plaintiff ſhould be permitted to 
proceed, And 1 Fentr. 109. Cre. Car. 219. Athey v. 


An exe utor 
when plaintiff, 
who cannot fue 
except as execu- 
tor ſhall not pay 
coſts upon a non= 
ſuit R. acc. ante 
436. Acc. 6. 
od. 9 . alle. 
207, 208. Burr. 


Heard, were cited; where an adminiſtratrix nonſuit in 126. Sem! *ce 


trouver broaght by her upon a converſion in her own time 
paid coſts. And here ſhe might have ſued, without naming 
herſelf executrix. But denied fer turiam. For in trever ſhe 
might have ſued, without naming her elf executrix, if the 


Str. 1106. 0 
Mod. 91. 11. 
Vide Burr. 1927. 
ante 436. 204 
the cafes there 
cited, coft fr not 


going on to trial he ſhall, D. acc. Burr. 1586. An zecutor ca not ſue in his own right ſor money 


of the teſtatot received by the deſendant acter the ucaib ut the teftator. 
Mod. gr. 181. poſt. 1215. ante 436. 


Rated wah ibi plaintiff, at an action for money had aud 


L . 


1216. Semb, acc. 1 Vent. 109, Str. 3 236d 


(a) R. cut. Salk. 207. 6 


(4) Ace tding to 6 Mod. 93. S. . k. 207. the action was an inZebitatus aſſu pſit on an account 
received, % D. acc, Vent. 92. poſt. 


. 
Mocca rA. 


Intr. Trin. 1 
Ann. B. R. 


Rot. 527. 


An inn keeper 
may deta n for 
his keep aa nſt 
the i ht owner 
a horſe ett with 
him ie be kept 


| tho? the perſons 


who left him 

had noright with 
him, R. acc. 3 
Bulftr. 269. 2895 
Vide 1 Bulft. 
170. 1 Roll. 
449. Yelv. 67. 
Com, Action on 
the caſe for ne 
gligence. R. 3. 
ad Ed. vol. 1. p. 
211. And tho' 
ſuch perſons did 
not fiay in tbe 
inn, 

And tho" the 
inn keeper re 
ceiv'd che horſe 
at ſuch perſon's 
requeſt, 

Aud umitted 
demanding any 
thing for the 
keep upon ap 
plication by the 
owner for his 
horſe, Leaving 


| his horſe at an 


inn makes z man 
a gueſt there, 5, 
©, Ja K. 388. g 
D. ace . Cro. Jac, 
189. vide Cro. 
Jac, 188. Ney 
426. 1 Roll. 448 


Abr. 3. E. ol. 


423 Vin. 2425 
„pl . An 
All- gation that a 
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goods were once in her poſſeſſion; but otherwiſe in this 
Caſe, for theſe debts are not aſſeis till recovered, Note, 
Mr. Raymond cited for the plaintiff Co. Fac. 361. Barret 
v. Winchcomb, Yelv. 168. Cro. Jac. 229. Hayworth v. 
David. 1 Ventr. 92. 2 Lev. 165. T. Jones 47. Bull v. 
Palmer. Cro. Car. 29. Beacock s caſe. 3 Lev. 60. Maſon 
v. Jackſon, See Hil, 10 Will. 3. 6 B. Nicholas v. 
Killigrew. "Ante, 430. But note, that in another action 
between theſe parties the plaintiff paid coſts for not going 
on to trial according to notice. on 


/ 


Yorke ver Grenaugh. 


| Eplevin of a gelding taken by the defendant the firſt of 
April 13 Wil. 3. apud parochiam ſandti Jacobi infra li- 
bertatem de Miſiminſter in quodam hoſpitis ibidem vocato The 
Maitenhead and Caſtle. The defendant avows, for that the 
ſaid inn, &c. modo exiftit necnan pracdicto tempore, &c. et 
abinde hucuſque ſuit commune hoſpitium pro hoſpitatione quarum- 


eunque perſonurum et earum equorum, c. hoſditationem pro 
ſeipſis, equis, Cc. ſuis in heſpitis illo reguirentium; and the 


defendant further faith, that he for one whole year ante prae- 
dictum tempus quo, &c. necnon codem tempore gud Mc. fuit et 
adhunc exiftit communis hoſpitator, viz. apud parochiam prae- 
dictam ac de communi hoſpitis praedio in quo, &c. poſſeſſnatus 
ut de boſpitio ipſius the defendant proprio, and entertained 
there for all the ſaid time divers gueſts, &c. and that he 
being a common inn- keeper ut proefertur before the ſaid 
time in which, &c. viz. the twenty fifth of March 13 
Wil. 3. aforeſaid guidam viator eidem defendenti ignotus ac- 
ceſſit to the ſaid inn of the defendant ducens ſecum ſpadonem 


prae diqtum in hoſpitium illud, quem quidem ſpadinem idem via- 


tor pracuicto the defendant adtunc et ibidem deliberavit per the 


| ſaid deſendagt in codem heſpitio fare pabulandum, ac prdedictur 
the defendant adtunciet ibidem ad reguiſitionem praedicti viatoris 


ſpadonem praedittum in aid common inn of the defendant 
in quo ft. ad cuſtodiendum tt cum neceſſariis providendum re- 
cepit; and the ſaid defendant ſtable, corn, hay, &c., for 
the ſaid gelding juxta requiſitionem praediftum from the ſaid 
twenty-fifth,of- March until the time in which, &c. necnon 
uſque viceſimum diem Maii extunc proxime ſequentem, invenit 
ibidem, Sc.) quodque.21. 65.8 d. adtunc et ibidem, viz. the 
twentieth of Ay, was a reaſonable price for the ſtabling, 


corn, hay, Cc. of | the gelding aforeſaid, and to 


the defendant was , juſtly due, Cc. and that he 
was not paid, neither by the traveller, nor by the plaintiff nor 
by any other; and therefore he juſtifies the taking anddetain- 


; d otfeßf d of an inn 88 of his.own proper inn, implies that he kept it. The court cannot 
3 to prev-nt rr of a judgment upon a ſuggeFion that the party in whoſe favour it 


* 


To 
toraey. 


be entered died before the term in which it is given, if he has appeared of that term by bis at- 
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ing, &c. The plaintiff pleads in bar of this avowry, that he 
the ſaid firſt of April demanded this gelding of the defend- 
ant, and that the defendant adtunc nec ad aliquod tempus poſiea 
demanded of the plaintiff any ſum for maintaining this 
gelding, & Upon which the defendant — and 
the plaintiff Joined in demurrer. And it was held by all, 
that the plea in bar was ill; for the inn-keeper may detaia 
for the meat, We. of the horſe, without making a demand. 
Beſides, that perhaps the defendant demanded the money 
due for the meat before the firſt of April; for the plea is, 
that he did not demand upon the firſt of April; but the horſe 


was there the twenty-fifth of March, and the money due for 


it before the firſt of April, might be demanded before the 
firſt of April, which is a good juſtification of the diſtreſs. 
But divers exceptions were taken by Darnall queen's ſer- 
jeant to the avowry. 1. Tbat ſince the horſe was brought 
to the inn by a ſtranger, the inn-keeper cannot detain it for 
its meat againſt the right owner. For it may be, that this 
traveller was a wrong doer or a robber. Sed non allocatur. 
For per curiam, ſuppoſing that this traveller was a robber, 
and had ſtolen this horſe; yet if he comes to an inn, and is 
a gueſt there, and delivers the horſe to the inn-keeper, (who 
does not know it) the inn-keeper is obliged to accept the 
horſe z and then it is very reaſonable; that he ſhall have a 


_ remedy for payment, which is by retainer. And he is not 


obliged to conſider, who is owner of the horſe, but whe- 


ther he who brings him is his gueſt or not. And Holt chief 
' juſtice cited the caſe of the Exeter carrier; where A. ſtole 
goods, and delivered them to the Exeter carrier, to be car- 


ried to Exeter, the right owner finding the goods in poſ- 
ſeſſion of the carrier, demanded them of him, upon which 
the carrier refuſed to deliver, without being paid for the 


carriage. The owner brought trover, and it was held, that 


he might juſtify detaining. againſt the right owner for the 
carriage; for when A. brought them to him, he was ob- 
liged to receive them and carry them; and therefore ſince 


the law compelled him to carry them, it will give him re- 


medy for the premium due for the carriage, The ſame 
reaſon holds in this caſe. {But Pawel! juſtice ſaid, that a 
carrier could not detain for his carriage; but note the (a) 
contrary has always been held by Holt chief juſtice at 
Guildhall.) 2. A ſecond exception was, that the avowant 
ought to have ſaid, guod tenuit the inn; now he has ſaid, 
that he was poſſeſſed of it, which may be true, and yet per- 
haps he did not keep it. That it is neceſſary to ſay, quod 
tenuit, 11 Hen. 4. 45. Dier 266. Raft. Entr. 404, 5. Co. 
Entr. 377. Sed non allocatur. For it appears ſufficiently, 
that he kept it; for it is ſaid, wut de hoſpitio 1 proprio. 
There is an appearance that the horſe ſtood at livery; 

or it is ſaid, that he was received at the requeſt of the tra- 
veller, which implies a ſpecial contract; and then the de- 
ſendant 
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A carrier may 
detain goods fug 
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fendant cannot detain. Sed non allocatur. For it implies 
no more than what happens, when any one comes into an 
inn, he commands ſome ſervant to take his horſe. 4. The 
fourth and grand exception was, that it is not ſufficiently 
ſhewn in the avowry, that this traveller was a gueſt. For if 
he was not ſuch a gueſt, as the inn-keeper was obliged to 
receive, though he received him, he cannot retain the horſe 
for the meat. Now the word viator does not ſufficiently 
deſcribe a traveller, but it oughtto be ibidem tranſiens. For 
viator imports only a traveller who has been beyond ſea, or 
an apparitor. To which Mr. Eyre for the defendant urged, 


dat it ſignified a traveller. It was further urged for the 
plaintiff, that perhaps this viator in paſſing by left the horſe, 


and did not enter into the inn bimſelf, and that will not 


make him a gueſt, But Mr. ſetjeant Darnall e contya;ſaid, 


that ſuch a one would be a gueſt ; and that if in ſuch caſe the 
inn-keeper received the horſe, and he is loft; he will be 
chargeable, and he may detain in ſuch caſe for the meat 
of the horſe. And for authorities, he relied upon the 


- Caſes Cro. Fac. 188. Ney 46. Acer 877. Latch. 126. 


Popb. 178. But as to this exception Holt chief juſtice held 


it good, and that for this fault the avowry was ill. For it 


may be iu this caſe, the traveller ſtole the horſe, and brought 
him to the inn, and the defendant received him and gave 
him meat, but the traveller never lodged in the inn. Now 
that is rather the buſineſs of a men that keeps livery 


ſtables than of an inn-keeper. And though in ſuch caſe if 


the horſe be loſt, the livery man ſhall be anſwerable; yet he 
cannot retain for the meat, but has a remedy upon the con- 
tract; for he is not compellable to receive ſuch a horſe, 
And as to the difference taken in the caſe of Rebinſen v. 


Waller, and the point reſolved there, he did hot regard it, 


becauſe it was pleaded ſpecially in trover, whereas nothing 


can be pleaded fpecially in trover but a releaſe. And 


(by him) it is the lodging of the man at the inn that makes 
him a gueſt ; and nothing of that appears in this avowry, 
and therefore he held it ill. But all the other judges contra, 
that the avowry was good, .relying. upon the caſes of Robin- 


fon v. Waller, and Sturt v. Dumgold cited before, which 


were adjudged upon the matter in law after ſeveral debates; 
no notice being taken of the fault in the plea, viz. that it 
amounted to the general iſſue. And (by them) if a man 
ſet his horſe at an inn, though he lodge in another place, 
that makes, him a gueſt, and the inn-keeper is obliged to 
receive him; for the inn keeper gains by the horſe, and 


| therefore that makes the owner a gueſt, though he was ab- 


ſent. Contra of goods left there by a man, - becauſe the inn - 
keeper has no advantage by them. And they held, that 
ſince the matter ſhewn makes it appear that he was a 
gueſt ;-it is enough, though it is not expreſsly averred, 
that he was a gueſt, But Holt chief juſtice contra, BY 


* 
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this matter is but evidence of it, that he was a gueſt, and is Youxz 
not traverſable ; but gueſt or not is the more material part 
of the avowry, and traverſable ; and therefore there ought 
to have been a poſitive averment, that he was a gueſt. Powell 
juſtice ſaid, that there was no ſpecial demurrer in the caſe of 
Robinſon v. W aller, and therefore no advantage could be 
taken of it, that the plea amounted to the general iſſue, ſince 
it was but form. But Hoelt chief juſtice held it to be ill 
upon à general demurrer, becauſe the plea does not anſwer 
the converſion, which is the point of the ation. But judg- 
ment was given by Pewcll and Gould juſtices, abſente Powys 
juſtice (though he was when it was argued before of the 
fame opinion) for the avowant, diſſentiente Holt chief juſtice. 


. 
Cnnnavon. 


The next day a motion was made, that no judgment 
ſhould be entered, upon ſuggeſtion that the plaintiff had 
been dead three terms. The court agreed, that they 


might make ſuch a rule; but beczuſe the plaintiff had ap- 


peared of this term by his attorney, they refuſed to make a 
rule in it, but left the executors to bring error, It would 
have been otherwiſe, if the plaiatiff had not appeared by 
his attorney. | 


Ogle ver/. Norcliffe. 2 

Rot. 380. 
AN action upon a bill of exchange. The defendant The privilege of 
j pleaded in abatement, that he was clerk to one of aero 
the prothonotaries of the common pleas, and ought not to than by an d 
be ſued (except for treaſon or felony) in any other court in « court of 
than in the common pleas (and lays a cuſtom in the nega- ng 
tive) without his conſent. The plaintiff replies, that the 
defendant conſented to be ſued in the king's bench. The 
defendant demurs. And the bill was abated, becauſe the 
conſent intended in the plea is a waiver of the privilege by 
ſome act in a court of record. And as to the exception ma bw — 
taken, that (5) the cuſtom was laid in the negative, Holt of the privilege 


eh ief juſtice . it was 2 privilege due to the clerks of of theprothono. 


the common pleas of common right, of (c) which the * ana 
kitig's bench will take notice. Otherwiſe perhaps it might 
be of the clerks of the exchequer. | 


) According to revorts his caſe io Salk, * | Jod. . The ground of the judgment 
7 22 york 75 dia Ge allege any — for tha 2 (5) Vide poſt 838. 
Cc 0 0 l : 
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h Intr- Ha. a3 Rous ver. Etherington. 
* 7 . * 
Rot. 393. | S. C. Salk. 312. Holt 313. 
If a capias ad N aQtion was brought againſt two defendants as ex- 
—— ecutors, and a capias iſſued againſt both. As to one 
veral avexecu- Of them, it was returned non gi inventus. The other ap- 
— — ared, and judgment was given againſt him by nil dicit, 


non eſt inventus but it was entered againſt both. He who appeared brought. 
to all but one, a writ of error, and concluded it ad damnum ipſius. Upon 
2 bim which, after ſeveral exceptions had been over-ruled as to 
it being errors, Mr. Broderick moved, that the writ of error 
2painft hm was ill, becauſe both the executors ought to have joined 
2 * orb in it. And per Holt chief juſtice, by the ſtatute of g Ed. 3. 
judgment, he c. 3. if debt be ſued againſt ſeveral executors, and one ap- 
> Gyr and the other makes default upon the great diſtreſs, 
againſt them "'* the court may proceed againſt him that appeared, and if 
Keb. 743. the plaintiff has judgment, it ſhall be againſt all the execu- 
_ |; aig tors for the goods of the teſtator. And the 25 Ed. 3. c. 17. 
they muſt al Which gives a capias in debt, has been always conſtrued, to 
join in a writ of be within the equity of the g Ed. 3. ſo that if there are ſe- 
Jug rupon the yeral executors defendants, and a cepi is returned as to one, 
dnte71, and the ànd non ſunt invents to the others; the plaintiff may proceed 
caſes there cited. againſt him that appears, and if he recover, he ſhall have 
| judgment agaioft all; for the default upon the capias is the 

ſame as upon the great diſtreſs ; ſo judgment being againſt 

all, all ought to join in the writ of error ; for the judg- 

ment is ad graue damnum of. all; and the cofts, which are 

| adjudged only againſt him that appeared, are but acceſſory 
(% Sed vide poſt to the principal judgment, which (a) cannot be reverſed 

i. ſuoad them only, The writ of error was abated. 


Rogers very Rereſby. v1 
| , 


> ts. — ] N ejectment by original the declaration was general of 
miſe may de laid I Afichaelmas term; the demiſe was laid to be the twen- 
on the eff-in  tieth of Oeter. After verdict ſor the plaintiff, Mr. 
of which the Southouſe moved in arreſt of judgment, that the action was 
declaration is brought before any cauſe of action accrued, the twentieth 
1 of Odlober being the eſſoin day of the term, and the firſt day 
intitled of the Of it in law. Lo which it was anſwered, that, the eject- 
term generally. ment and the action may be upon the ſawe day. But 
_ K. yet (per curiam) this action being by original, it is very 

conſiſtent, becauſe the ejectment was in full term; yet 


At leaſt no ob- it being a long term, a man may ſue an original fee 
| +7 gry tay in full term, and returnable before the end of it. 
accouor after. Then ſince it is poſſible that it may be well, the court will 


verdiet, intend 


an aa K 1 © - 
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intend it after verdict. Farther, if it be a flip, advantage Roca; 


ſhould have been taken of it upon (a) oyer of the original. 
And judgment was given for the plaintiff, 


(a) Vide Ford v. Burnham, Barnes 4to Ed. 340. l. 215 459. 1 T. R. 149. 
poſt 90a, and the caſes there cited. * N 


Jacky ver ſ. Butler. 


1 obs joint partners are in trade. Judgment was Under an ere. 
entred againſt one of them. And upon a fieri facias ef again 
all the goods, being undivided, were ſeized in execution. — the 
And upon application to the king's bench by him againſt ſhare only of 
whom the judgment was not, the court held, that the ſhe- _ —_— 
riff could not fell more than a moiety, for the property of cution iſfued 


the other moiety was not affected by the judgment, nor by an be ſol9. 


. 
Rznxsny, 


the execution. — 2 — 
x Semb, acc. Salk. 392, Comb, 217. 3 P. Wms. 25. Cowp. 449. vide 12 Mod. 446. 


Regina ver/. Savill. 
8. C. Salk, 60g, 

N order made at the general quarter- ſeſſions at Hert- I. gen, 

ford, that the defendant ſhould be proſecuted as a cannot make an 
common barretor, and that the proſecution ſhould te at _ ho ow 
the charge of the county, being moved into the king's ** 
bench 4, certiorari, was ales: becauſe the juſtices — — 
not power to charge the county with the cotts of ſuch a unf. 
proſecution. And as to the objection made by Mr. Compns 
in the maintenance of the order, that by 43 El. c. 2. % 15, 
the juſtices may diſpoſe of the ſurpluſage of the money le- 
vied for the poor for charitable purpoſes, and that this was 
ſuch ; it was anſwered, that this was an original order to 
charge the county, and not an order of payment out of 
the ſurpluſage of ſtock raiſed, | 


Lucas ver/.. Haynes. 
* 8. C. Salk. 130. E 
NO ER for a bill of exchange. Upon not guilty A blank indorf- 
pleaded, at the trialat Guildhall before Holt chief juſtice, ger nge 
upon evidence the caſe appeared to be thus, J. S. drew a bill farily diveſt the 


of exchange! upon the defendant, payable to the plaintiff or —— 2 


order. The plaintiff indorſed his name upon it, and delivered it ,. 8k. 136. 
to J. N. who carried the bill to the defendant,- and leſt it 12 Mod: 192. 
with him for acceptance. Afterwards the bill of exchange 

being loſt, the plaintiff brought trouver for it, and produced 


J. NM. as a witneſs, to prove the delivery of the bill to the 


defendant, And it was objected, that he ought not to be 
admitted as a witneſs, becauſe by the indorſement the pro- 
perty of the bill was veſted in him. But it was held by the 
king's bench, it being moved there, that the bare indorſe- 

2 . Ment 


Intr. Mich. 10 
R. 


the feme's land, 
and the dies be- 


us. Ace. Cruiſe 
Seel Barnes 144+ 
Barnes fol. 32. 
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ment of a man's name upon 3 bill of exchange, without 
writing ſome words purporging an affigr.ment, does not 
alter the property of the-$/1 ; for it may be filled up with 
a receipt of the money, or an aſſignment, at the election 
of the party that has the bill; and conſequently that J. V. 
was a good witneſs. Note, that the plaintiff had paid the 
money to 7. N. | . 
: il . if , 
Clements ver. ' Langharne. 
s. c. Salk. 168. / 


HE plaintiff brought a writ of error, to reverſe a fine 

levied in the grand ſeſſions in Wales in the county of 
Pembroke, as heir to the wife of the conuſor, the land be- 
ing the land of the wife. And the error aſſigned was, 
that ſhe died before the return of the writ of covenant. 
Upon a ſcire facias againſt the terretenants, &c. the de- 
fendant was returned terretenant (who was alſo conuſee) 
and warned. And upon mentioning the error by Mr. 
Raymond to the court, the fine was reverſed without dif- 
ficulty. . | 


Curlewis ver/. Dudley. 


| debt upon 5 Kl. c. 4. for exerciſing a trade, without 

having ſerved five years as apprentice, upon demurrer 
to the declaration Mr. Broderick for the defendant took ex- 
ception, 1. That the ation was diſcontinued, becauſe the 
declaration was of Michaelmas term, and the plea roll of 
Eafter term, and there is no continuance from Afichaehmas 
term to Hilary term, and from thence to Zafer term. Sed 
non allecatur : Becauſe by the courſe of the king's bench 
they never enter .continuances until the plea comes in, 
though the declaration was delivered four terms before. 2. A 
ſecond exception was, that debt does not lie ln ſuch caſe in 
the king's bench by Z1 Fac: 1. c. 4. Sed non allecatur. For the 
difference is, where the action is brought in Middleſex, and 
where in a foreign county. In the latter eaſe debt does not lie in 
the king's bench, but the remedy is before the juſtices of 


pin: ojer and: terminer by 21 Fac. 1. c. 4. But otherwiſe it is, 


where the action is brought in the county where the king's 
bench is; becauſe the king's bench is à court of oyer and 
terminer. And the reſolution in the caſe of The King v. Galt 
* was cited, which fee before, 370, Hil. 10 MM. 3. B. R. 


"I v. ace, Judgment was given in this cate for the plaintiff  » 
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Price ver/. comitem Torrington. 
$. C. Salk. 285. Holt 300. 


N indebitatus aſſumpſit for beer ſold and delivered to the 

defendant, upon non aſſumpſit pleaded, at the trial at 
Guildhall before Holt chief jultice, the evidence againſt the 
defendant was, that the uſual way of the plaintiff's trading 
was, that the drayman came every night to the plaintiff's 
clerk, and gave account to him of all the beer that he had 
delivered that day ; and an entry was made of it in a book, 
which the drayman and clerk ſubſcribed; and that there 
was ſuch an entry of ———— barrels of beer delivered 
to the defendant, Cc. and that the drayman was dead, and 
the ſubſcription was proved to be of his writing. And Holt 
chief juſtice held this good evidence to charge the deſendant. 
And a verdict was given againſt him, Cc. 


Broughton ver/. Langley. 


' $, c. Let $24. Salle. 679. Holt 708. f Eq. Ab:. Truſt and Traftees. C. 
pl. 3. 4th Ed. p. 383. Picavings and Verdict, Lutw. 814. poſt vol. 3. p. 152, 


if 5 HE plaint ff Humphry Broughtm brought an eject- 
ment againſt the detendant Abraham Langley upon a 
demiſe of three meſſuages, twenty acres of land, Ec. lying 
at Hipperbolme cum Brigghouſe in the pariſh of Halifax in 
the county of York, made to the plaintiff for five years, to 
be computed from the firſt of March 12 V. 3. Cc. by Jobn 
Ramſden junior. Upon not guilty pleaded, and a trial had 
before Turton juſtice at the Summer aſſiſes held at York 12 
V. z. a ſpecial 'verdiQ was found, viz. that before the time 
of the treſpaſs and ejed ment Robert Ramſden grandfather of 
the ſaid John Ramſden leſſor of the plaintiff was ſeiſed of 
the, Cc. in fee; and being ſo ſeiſed, the ſixth of April 
1689 he made his teffament, and thereby deviſed the meſ- 
ſuages, &c, in queſtion with their . in his 
verbis, vix. I do hereby give, deviſe; and bequeath unto 
John Stancliſſe, and Robert Ramſden my ſecond fon, and 
their heirs and aſſigns, all thoſe my meſſuages or tenements 


with the appurtenances at Norwcad-green, and all the 


houſes, buildings, cloſes, lands and grounds to the fame 
belonging, now in the tenure of Jeremy Robinſon and Robert 
Wilſon, or their aſſigns; and I do hereby expreſs, publiſh 
and declare, that the ſaid pon Stancliſſe and Robert Ramſden 
my ſon and their heirs ſhall by force ot this my-laſt will and 
teſtament ſtand and be ſeiſed of the ſaid meſſuages, &c. to 
all the uſes, intents and purpoſes herein after mentioned ; 
that is to fay, Firſt of intent and purpoſe, that they ſhall. 
permit and ſuffer George Ramſden my ſon to have, receive 


873 
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uniformly ob- 
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and take the rents, iſſues and profits of the ſaid meſſuages, 
Oc. for and during the term of his natural life, and after his 
deceaſe ſhall ftand ſeiſed thereof to the uſe of the heirs of the 
body of the ſaid George my ſon lawfully begotten and to be 
begotten, and for default of ſuch iſſue to the uſe of the ſaid 
Jobn Ramſden and Robert Ramſden my ſons, and of their heirs 
and affigns for ever, equally to be divided amongft them; 
Provided always and upon condition that if it ſhall fortune 
the ſaid George my ſon to marry a woman that ſhall have 
bona fide one or more hundred. pounds, that then the ſaid 
John Stancliffſe and Robert Ramſden my ſon and the ſaid 
George ſhall have power by virtue of this my will to make a 
jointure to and for ſuch wife of 10/. per annum out of the 
ſame lands, &c. for every hundred pounds fuch wife ſhall 
have for her portion for the life of ſuch wife, and after to 
the heirs of the body of the ſaid George upon ſuch wife, &c. 
then the jury find further, that the ſaid Robert Ramſden the 

randfather by his ſaid teſtament deviſed other tenements at 
— in Hipperbelme aforeſaid to his ſaid ſon Robert 
Ramſden in fee, in the occupation of Richard Riddle/lone, 
upon condition that the ſaid Robert Ramſden ſhould permit 
and ſuffer George 22 and his heits pęaceably to enjoy 
and occupy a cloſe of land called Paradiſe, and to take the 
rents, iſſues and profits thereof to his own uſe; and in de- 


| fault thereof, that the ſaid George and his heirs after any 


diflurbance made by the ſaid Robert Ramſden or his heirs in 
the enjoyment thereof ſhould enter into one meſſuage, &c. 
part of the tenements lately mentioned and take the rents, 


&c. thereof until the ſaid Robert Ramſden ſhould deſiſt from 
ſuch moleſtation, and give ſecurity not to diſturb for the 
time to come: then the jury find, that the deviſor had iſſue 


three ſons, John, Robert, and George; that the deviſor died 


in 1689. that George upon the death of his father entered 


into the tenements in queſtion aforeſaid, and took the 
rents and profits to his own uſe during his life ; that George 
in 1690 ſuffered. a common recovery to the uſe of himſelf 
and his heirs; that by indentures of leaſe and releaſe dated 
the firſt and ſecond of November 9 Will. 3. George conveyed 
the premiſes, in conſideration of 1 50 l. paid by the defend- 


ant, to the defendant in fee ; that he entred, &c. and was 


ſeiſed prout lex poſtulat; that George Ramſden died the firſt 


of December 1697. then they find John Ramſden junior, the 


leſſor of. the plaintiff, heir of the body of the ſaid George 
Ramſden ; and they find leaſe, entry and ex/ter, and make 
the common concluſion, &c. The general queſtion made 
upon this ſpecial verdict was, whether George Ram/den took 
an eſtate executed for his life by this will, or whether 
the | eſtate. remained in the truſtecs for his life, and 
he had obly a truſt not executed by the ſtatute 27 H. 8. 


c. 10, of uſes. For it was admitted, that if George Ramſ- 
den took an eſtate for his life executed, he would by 2 
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of the ſubſequent clauſe (which limits the uſe to the heirs of BuovonTon 


his body) be tenant in tail executed; and then the common 
recovery ſuffered by him would bar the intail; and conſe- 
quently the plaintiff would haveno title, andthedefendant's ti- 
tle would be good. But if he was but cefluy gue truſt for his 
life, and the eſtate remained in the truſtees for the ſaid 
time, it (a) would be otherwiſe. It was alſo admitted by the 
plaintiff *s counſel, that a deviſe (4) of lands may be by 
expreſs words to the uſe of another than the deviſee, and 
that ſuch uſe will be executed by the ſtatute of the 27 Hen. 
8. [For that ſee 30 Hen. 6. Fiz. deviſe 22. that a deviſe 
by cuſtom may be to a uſe, and then ſuch uſe will be after- 
wards executed by the ſaid ſtatute. See alfo the words of 
27 Hen. 8. cap. 10. Moor. 107. 1 Sid. 26. and 2 Ventr. 
312. Burchett v. Durdant.) And this caſe was argued at 
the bar by Mr. Cheatham, and Mr. Broderick tor the plaintiff, 
and by Mr. Raymond and Mr. Chefbyre for the defen- 
dant. And the counſel argued for the plaintiff, that George 
Ramſen had but a truſt in theſe lands, and that the eſtate 
in law remained in the truſtees, For they (aid, that though 
a deviſe may be by expreſs words to the uſe of another than 
the deviſee, yet without expreſs words it cannot be averred 
to the uſe of another than the deviſee, becauſe it implies 
conſideration in itſelf. 4 Co. 4. Leake and Rande/'s caſe. 
Then here by the firſt clauſe of the will, I give and be- 
queath to John 22 and Robert Ramſden and their beirs, 
the eſtate and uſe paſſed to them in fee, if there ate not ſub- 
ſequent words expreſſed, to convey the uſe to George Ram ſ- 


den, And (by them) the ſubſequent words will not carry 


the ule to George Ramſden. For they are are, that John 


Stancliſſ and Robert Ramſden ſhall ſtand ſeiſed, to the intent 


| V. 
LANGLEY« 


(a) R. ace, ante 
33-2 Vin. 262. 
pi. 19. 1 Bro, 
E. . 73. 7% 
(5) D.ace. GCi!b, 
on uſes 281. 


that they ſhall permit and ſuffer George Ramſden to receive 


the rents, iſſues and profits for his life; which words paſs 
no eſtate to Gorge Ramſden, but apparently ſhew the in- 
tent of the Jevitor to be, that the truſtees ſhall have the 
eſtate in law, but that George Ramſden by their permiſſion 
ſhall receive the benefit of it. For if he had intended, that 
George Ramſden ſhould have the eſtate in law, he would not 
have ſaid, that the truſtees ſhould permit and ſuffer George 
Ramſcen to take the profits, c. which he might do in ſpight 
of them. Beſides, his intent appears more plainly by the 
ſubſequent clauſe, for when he deviſes the eſtate to the 
heirs of the body, he varies the phraſe, and. leaves out the 
words permit and ſuffer, but ſays, that the truſtees ſhall 
ſtand ſeiſed to the uſe, &c. ſo that there he deviſes the very 
ellate. Farther his intent appears more plainly,” by the 
clauſe which gives power to George Rem/den and the truſtees, 
to make a jointure z for if be did not intend, that the truſ- 
tees ſhould have the eſtate, it would be vain and ridiculous, 
to appoint them to join in the conveyance. Then ſeveral 


caſey were Cited, that the ** permit and ſuffer would | 


Vox. II. not 
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'BxovenTon not paſs an intereſt in the land, but ſounded only in cove- 
1 nant. 1 Noll. Abr. 848. Lit. I. pl. 2. Neilw. 41. 3 Bulli. 
252. Cro. Fac. 172. 2 Mad. 81. Cre. Eliz. 223. Cre. 
ac. 598. But for authority in point they relied upon the 
caſe. of Burchett and Durdant, 2 Ventr. 311. where H. 
1 Wicks deviſed lands to John Higden and his heirs, upon 
g truſt that he ſhould permit and ſuffer Robert Durdant, dur- 
ing his life, to take the rents, ifſues and profits, Robert 
committing no waſte, and after his death to the heirs of the 
body of Nobert Durdant then living. And it was there 
held in the exchequer chamber, that the eſtate in law re- 
mained in Higden, and that Robert Durdant had but a truſt; 
which is the ſame with the principal caſe.” And therefore 
for theſe reaſons they prayed judgment for the plaintiff, 

E contra it was argued for the defendant, that this was 
an eſtate executed in George Ramſden, by the ſtatute of the 
27 Hen. 8. To prove which they ſaid, that before the 
ſtatute of 2y Hen. 8. an uſe, confidence or truſt, were the 
ſame; but now fince the ftatute, common parlance has 
made a diſtinction between a uſe and a truſt ; as if the firſt 
ſhould be executed in poſſeſſion by the ſaid ftatute, the 
other not; though in truth a truſt ſhall be executed, as well 
as an a As if A. makes a feoffment to B. in truſt for C. 
this ſhaMf be executed by the ſtatute. But they urged, that 
before the ſtatute ſuch a limitation as that would have been 
an uſe; and therefore conſequently being the firſt uſe, it 
ſhall now be executed by the ſtatute. An uſe in 1 Co. 121. ö. 

It, es Stud. Co, Lit. 272. is defined to be a truſt or confidence, which 

pe Sony; ”g doth not iſſue out of the land, but is gu a thing collate- 

. Dier 96. ral, annexed in privity to the eſtate and to the perſon, 
d 224.4 k. G_ the land, viz. that ceſiuy que” uſe ſhall take 

a. the profits, and that the terretenant ſhall convey eſ- 

or 506. W. tates according to the direction of cy gue wſe : ſo that 

„ 116, 137+ cefluy que uſe had neither jus in re nor ad rem; but in equity 
| be had both, where his remedy was by ſubpoena. Cefluy que 
| | ' uſe may be ſworn upon an inqueſt, 42 ef. 464. I here 
3 may be poſſeſſio fratris of an uſe. 5 Edw. 3. 27, But 
= ; ceſtuy que uſe could not diſtrain cattle damage feaſant upon 
the land. Dier, g. Plewd. 352, 349. Keiko. 41, 40. 
He could not releaſe the rent to the tenant of the land, nor 
give licence to enter upon the land, g Hen. 7. 26. 
3 e could not take the trees, 15 H. . 13. And all actions 
1 ought to be brought in the name of the feoffees, 7 Ed. 4. 29.0. 
| | Now this definition of an uſe agrees with this deviſe to I: 

George Ramſden, conſidering it as before the a7 Hen. 8. ch. I, 

10. For here there is a confidence repoſed in the perſons 
of John Stantliffe and Robert Ramſden, and their heirs ; it th 
is annexed in privity to their eſtate, but collateral to the 
land; it is that 7 ſhall take the proſits, and of int 
: conſequence that they ſhall convey eſtates according to bis Jud 

' direQion, and according to the intereſt that he bad 1 par 
5+ 296 „ A Rey uſe. den 
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uſe, It is the ſame thing as if the deviſor had ſaid, I deviſe Bzovenron 
the land to truſtees to the uſe of George Ramſden or to the in- 
tentthat George Ramſden ſhould take all the land to his uſe; for 
a grant of the rents, iſſues and profits, is a grant of the land 
itſelf. Co. Lit. 4. b. 14 Hen. 8.6. If it beſo in a grant, much 
more ſhall it be fo in a deviſe. Moor 753. Griffith v. Smith. 
3 Leon. 78. pl. 118. 2 Leon. 221. Hob. 285. Balder v. Black- | 
burne. Hut. 36. Moor 17 4. Yebuert. 5 3. Carpenter v. Collins. Under a deviſe 
So Paſeh. 8. Will. 3. B. R. between South and Allen, of the rents 
25S 228. Comb. 375. in ejectment upon a ſpecial ver- an zg profits 

ict the caſe was, that J. ö. ſeiſed of the lands in queſtion feme covert for 
in fee, 29 Car. 2. deviſed all the rents, iſſues and profits 1 to be pail 
of them to Sarah Burges, wife of John Burges, for life, to gt of che dg. 
be paid by his executors, ſo as the huſband of Sarah Burges viſor, fo as the 
ſhould not intermeddle with them; the queſtion was, whe- Þu®ands ould 
ther Sarah Burges by. this deviſe had the lands themſelves, die with them, 
or whether the executors were truſtees for her ? — Q. whether the 
and Samuel Eyre juſtices held, that the executors were truſ- en fate veſts 


tees ; but Holt chief juſtice held, that this was an expreſs — 


. 
LANGLEY. 


firſt deviſe to the wife herſelf, and that the ſubſequent words 
the could not reſtrain it. Wherefore the counſel for the de- 
well fendant concluded, that a deviſe of the profits is the ſame as 
C. a deviſe of the land but that a deviſe of the land to truſtees, 18 
that the intent that George, Ramſden ſhould have and take the land, 
been would have been an uſe executed in George Ramſden ; and 
e, it therefore that this deviſe to the truſtees, to the intent that 
1. ö. George Ra ſhould take the profits, will be an uſe ex- 
hich ecuted in George Ramſden. They compared this caſe to the 
late- caſe Paſch. 27 Hen. 8. 6. pl. 15. where in a deed the 
rſon, covenantor declared, that his recoverees (having ſuffered a . 
take common recovery before) ſhould ſuffer Giles to take the 
, ef- profits of the lands, it was held an uſe in Gilzs. 80 30 
that Hen. 6. Fitzh. deviſe 22. a deviſe that one of the three 
quity feoffees ſhould receive the profits, held a confidence, which 
que , is the ſame with an uſe. So in this caſe, before the ſtatute 


here of 27 Hen. 8. this would have been an uſe in George — — 

But and Job Stancliffe and Robert Ramſden would have been 
upon ſeiſed of theſe lands to the uſe or in truſt for · Gorge Ramſ- 
„ 40. den ; and then it would be executed in poſſeſſion, by the 


I, not expreſs words of the 27 Hen. 8. cap. 10. which are, that 
; 26. where any perſon ſhall be ſeiſed of any manors, lands, &&c. 
\Rions to the uſe, confidence, or truſt, of another'in fee tail, or 


29 · 0. for life, ſuch uſe ſhall be executed in poſſeſſion. Then 
viſe to they gave anſwers to the objections made of the other fide. 
8. cap- 1. And firſt to the intent of the deviſor, becauſe he intended : 3 
perſons that this ſhould be only a truſt ; they anſwered, that itistrue, -; 
irs 3 it that it is ſaid in ſeveral books, that the intent will govern the "7. 
to the raiſing of uſes. Perl. 102. ſets 530, &c. But that which is 
and of intended by the ſaid books, is, that the judges will not ad- 
[ Judge an uſe or intereſt to paſs, co to the intent of the 


party, But there is no authority in any book, that the in- » il | 
tent of the party can * operation of the law. wn | ' 
2 


And 
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n And * this caſe of the ſtatute in the execution of the uſe 
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that is raiſed, if a man covenants to ſtand ſeiſed, to the uſe 
of himſelf for life, without impeachment of waſte, and after 
his deceaſe to the uſe of the heirs' male of his body ; the 
man's intent is plain, to have but an eſtate for his life, yet 
the law ſupervenes his intention, and makes bim tenant in 


tail. 1 Vent. 379.  Pybus v. Myiford; where Hale chief 


juſtice ſays expreſsly, that the intent of the party cannot 


control the operation of the law. 2. As to the objection 


made from the power, they ſaid that it would not be void; 
but that it was a prudent caution made by the deviſor, that 
the ſon ſhould not marry without the conſent of friends. F or 
there the truſtees, though the eſtate was executed in George 
Ramſden, may execute the power, and join in making 


| of the jointure; and when it ſhall be made, the jointureis 


keep children dutiful to their relations, when they cannot 


will be in by the will. As to the caſe of Burchet v. Durdant, 
cited on the other fide out of 2 Vent. 311, they faid, that 
the principal point in the ſaid caſe was, whether the re- 
mainder, limited to the heirs of Robert Durdant now living, 


| veſted in George Durdant, or was contingent, wiz. whether 


that was a deſcriptio of the perſon? and it was held, that 
it was, and that the remainder veſted in George Durdont : 
and therefore the other queſtion, whether the efiate 
for life was executed in Robert Durdant or not, was intirely 
immaterial ; for be it ſo or not, Robert Durdant was but 
tenant for life, and therefore his recavery would not bar 
George Durdant nor his heirs, c. [See the ſaid caſe, Sir 
T. Jenes, 99. 1 Ventr. 334. 3 Kab. $32. Raym. 333. 
And for theſe reaſons the counſel for the defendant con- 
cluded, that this was an uſe executed in George Ramſden, 
Sc., and therefore that judgment ought to be given for the 


' defendant. And of that opinion was the whole court. 


And they agreed in omnibus with the defendant's counſel, 
and their anſwers to the objections made by the plain- 
tiff's counſel. They ſaid, that a uſe and truſt (as to the 


words themſelves) were of the ſame purport as to the execu- 


tion by the ſaid ſtatute. For if a man makes a feoffment 
in fee to A. in truſt to permit B. to take the rents, iſſues 


and profits; this will be an uſe executed as well as if 4. 


had made uſe of the word uſe. They approved alſo of the 


anſwer given to the objection, that the intent appeared by 


the power ; and ſaid, that this was a good precedent, to 


ſettle jointures upon their marriage without their concur- 
rence. And they ſaid, that if they conſtrued this limita- 
tion only a truſt, there will be ſtrange debates. For if 
George ſhall have children, then the truſtees will be ſeiſed in 
fee in truſt for George for life, and the iſſues will be tenants 


in tail; which will be ſtrange. Therefore it will be bet- 
ter to conſtrue it one intire uſe executed by the ſtatute. 
And judgment was given for the defendant. 


* . 
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N information was exhibited againſt the defendant by 
the attorney general, for that that he ſuch a year and 
place proditorie ſpoke theſe words upon the thirtieth day of 
January; king Charles the firſt was rightly ſerved in having 
his head cut of and it was a pity his two ſons Charles and 
err were not ſerved fo too at the ſame time. And the 
peaking uf theſe words was laid to have been in contempt 
of the deceaſed king William the Third and his laws, « ad 
malum exemplum omnium aliorum in hujuſmodi caſu delinguen- 
fium et contra pacem dicti nuper regis. Upon not guilty 
pleaded, the defendant was found guilty before the chief 
baron at the aſſizes at Kingſlan in Surry, And now Mr. 
Meld and Mr. AMountague moved in arreſt of judgment. 
1 That the words being ſpoke of dead perſons, were not 
puniſhable, unleſs they bad ſome influence upon the living 
and therefore it ought to have been averred, that they 
were ſpoken ea intentione to alienate the affections of the 
people from the preſent government, Sed non a locatur. 
For, per curiam, if the words advance pernicious doctrine, 
and evil tenets, they have an influence upon the preſent 
government. Now theſe words juſtify regicides, and the 
murder of king Charles I. which is declared 12 Car. 2. c. 
30. to be murder by act of parliament ; and the regicides 
are attainted ; and a faſt day is appointed to be obſerved, to 
pray God to avert his judgments, Sc. And if ſuch doc- 
trine be countenanced, it will endanger the queen's perſon. 
2. A ſecond exception was, that the word proditerte is uſed 
in all charges of treaſon, and therefore the inſerting of it 
makes the fact here charged treaſon ; whereas the bare 
(5b) ſpeaking of words cannot be treaſon ; and therefore the 
information was ill. And Mr. Aountague ſaid farther, 
that for this reaſon no information would lie at all, but the 
defendant ought to have been indicted for tre- ſon. Sed non 
allocatur. For, per curiam, the word proditeyie will not render 
the information worſe. If it appear upon an indictment, 
that the fact charged is high treaſon, there is a neceſſity of 
having the word proditorie in the inditment as well as 
felonice in caſe of felony. But if the indictment be for. a 
miſdemeanour that hath a tendency to high treaſon, it is 
not neceflary, to have the word proditorie in it; but the in- 
ſerting of it is not improper, becauſe it ſhews that the de- 
fendant had a treafonable intent, though he was afraid to 
put it in execution. But farther if the word proditorie was 
, inſenſible here, it would not vitiate, but ſhould be rejected 
as ſurpluſage. 3. A third exception was, that the contra 
pacem dicti nuper regis, when there were three kings men- 


) The preamble of this act ſtates one object of it to be to prevent ““ all 
truteraus correſpondence and commerce with France. (6) R. acc, Cro. Car. 


117, 
K 3 


tioned 


* 
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Tie criminal to 
ſpeak in juſtiſi- 
can of regi 
cides wi hin this 
king ons. 

Tho” the party 
had no intention 
to alienate the 
people from 

the government, 
Stating an act to 
have been 

done treaſona- 
bly, dues not 
neceſſa ily im- 
ply that it was 
treaſon. Vide 


3. W. 4 M. e- 


15. (2 

If an act is 
ſtated to kave 
been done in 
contempt ot the 
deceaſed king, 
W. 3. and his 
laws and againſt 
the peace of the 
ſaid late hing, 
the words the 
ſaid late kings 
will apply toW, 
3. tho” the other 
dead kings 

were mentioned 
before, 


\ 
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Rrcina tioned before, was uncertain to which of them it referred, 
arten. And therefore it was ill. Sed non allocatur. For, per curi- 
am, the contra pacem, c. are words of reference, and can= 
not relate but to king William, who was named in the ſame 
ſentence a little before. And judgment was given for the 
queen, that the defendant ſhould ſtand twice in the pil- 

lory, and he was fined forty marks. Note, that the de- 
fendant was a tanner, and appeared to be in indifferent 


17 


circumſtances. 
Intr. — 12 1 1 * 
Will. 2. . 3 
B. H. Rot. Brown ver/. Babbington. / 
132. 


A clauſum fre- E. RR O R upon a judgment of the common pleas in 


13 : indebitatus aſſump/it for 14 J. brought by an executor, 


bringing the and the action was laid in Leiceflerſhire. he defendant 


defendant into pleaded non aſſumpſit infra ſex annos, The plaintiff replied, 


fo enable the and ſhewed a clauſim fregit in Derbyſhire ſued within the 
plaintiff to de- fix years; and that it was with intent to arreſt the defend- 


— nag ant, and when he was brought in, to declare againſt him 
on of aſſumpſit, in afſumpſit, according to the courſe of the common pleas. 


22 gy The defendant rejoined, that he did not aſſume within fix 
limitztions” years before the iſſuing of the clauſum fregit. And upon 
from media iflue thereupon a verdict was given for the plaintiff, And 
22 fach judgment accordingly in C. B. And now upon the general 
aftion is errors aſſigned Mr. Parker for the defendant in error argued, 
brought, R. acc. that ſuppoſing that the clauſum fregit was ſued with intent to 


2 . _— declare in another action, and was well continued until the 
& vide BI 924. time of the declaration in the ſaid action, that will be a 


Ae 3 ſufficient proſecution within the ſtatute of 21 Fac 1. c. 16. 
Ed. 45d. Sc: alſo And that though in this caſe the clauſum fregit was not con- 

3- Bac. 516 pu- tinued, yet that will be aided by the verdict; which will 
mary if b* diſtinguiſh this caſe from that of Mois v. Brereton, ante 553- 

by an HS ol -of Kenſey v. Hayward, ante 432. which caſes were ad- 
Andif it would judged upon the point of the diſcontinuance. That ſuch a 
—.— OO writ ſued will avoid the operation of the ſtatute of limita- 
action unleſs it tions; becauſe the words of the ſtature are general, ſhall 
was returned, be commenced and ſued. If it had ſaid, that an original 
Andthereplicati. ſhall be ſued, the objection here would have been ftrong ; 
on would be bad but now the ſole queſtion is, what ſhall be ſaid the com- 
if it did noc ee mencement and ſuit of an action. Whatſoever is a proper 


— # 2m method to bring , the defendant into court to anſwer, 
432. will be the commencement and ſuit of an action; besauſe an 


action in Co. Lit. 185. is defined to be nothing but jus proſe- 
quends in judicid quod ſibi debetur. That a clauſum fregit is proper 
for that purpoſe, appears, 1. Becauſe ifa man lives inonecounty, 

and 
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and commits a treſpaſs in another ; if he be ſued byoriginal 


88: 


Bzown 


in treſpaſs, there ought to be an original, and a capias upon gd Ton. 


it, in the proper county, and then a ze/fatum capias in the 
county where he lives ; all which dilatory proceeding is 
ſaved by the ſuing of a clauſum fregit at once, and by de- 
claring againſt him in the proper county when he comes in. 
2. If a man make a contract in the vacation, intending to 
run away immediately : if he be ſued by original, he muſt 
be let go at large, becauſe one cannot have an original but 
of the precedent term, which will be before the cauſe of 
action. But now by the help of this clauſum fregit one may 
arreſt him preſently, and declare againſt him in a proper 
aclion the next term. The ſtatute of 13 Car. 2. fl. 2. c.2. 
in the preamble takes notice of theſe clauſum fregits, that 
they were proceſſes uſed in the commencement of actions. 
And the ſaid courſe is confirmed in T. Fones 217. Athins 
v. Jay. Beſides, that there are other commencements of 
ſuits in the common pleas than by original, as by bills of 
privilege. The true commencement of every action in 
point of law is a proper original in ſuch action; and 
therefore ſtrictly ſpeaking a clauſum fregit cannot be an 
original, but in an aQion of treſpaſs : but yet if by the 
courſe of the common pleas a clauſum fregit iſſues, before 
the ſuing of a proper original in any action, and is uſed as 
a proceſs to bring the defendant in, and upon ſuch clauſum 
fregit he is arreſted, &c. the ſuing of ſuch clauſum fregit 
will be a ſuing and commencement, of an action within the 
meaning of the ſtatute of limitations; for it is equally a 
demand of my right. And what ſhall be, and what ſhall 
not be, a commencement of an action, muſt be determined 
by the courſe of the court. And that is the reaſon, why a 
| bill in the king's bench is held as the original there, and 
the want of it aided by verdict by 18 EI. c. 14. within the 
words want of any writ, original, Cc. Hob. 204. This 
ſtatute has been expounded liberally, as to the ſaving the. 
right of parties. Therefore it (a) has been reſolved, that 
where an action has been commenced by plaint entred in 
an inferior court within theſe fix years, and then the action 
has been removed by habeas corpus, and the ſtatute pleaded ; 
though the proceedings here were de novo, yet the entry of 
the plaint in the inferior court was ſuch a proceeding, as 
would avoid the ſtatute of limitations, and that the pro- 
ccedings upon the habeas corpus were in ſome fort a con- 
tiauance of the former ſuit, 1 Sid. 228. JFhitwith v. Ho- 
venden, and the caſe in 3 Lev. 245. is exactly a caſe in 
point. Then ke ſaid, that the caſe of /atitats in this court 
were of the ſame nature; for they are iſſued for a ſuppoſed 
treſpaſs, and when the defendant comes in, he ſhall anſwer 
in other actions. But the caſe of the latiſat is a ſtronger 
caſe ; for a (%%) /atitat may bear te/te before the cauſe of ac- 

: &. K4 2 tion, 


(a) Vide ante 
557 poſt 1.25. 
1 Sid 228, pl. 
24. Salk, 424. 
pl. 13. Ker. 
794. pl 55. 
799. pl. 66. 


(5) Vide Cow» 
45+, 
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tion, 1 Vent. 28. and the bill of Middl-ſex in this court is 


never filed, and the latitat is the firſt proceſs. Dier 118. 
Cro. Car. 264. S0 the clauſum fregit is the firſt proceſs in 
the. common pleas, and always filed. 


Objection. That there is no foundation for this aver- 
ment, ſince there is no clauſe of ac etiam bille in it, as there 
is in latitats. Fe | 


Anſwer. The ſame objection held in all caſes of latitats 
before the 13 Gar. 2. fl. 2. c. 2. in compliance with which 
ſtatute the ſaid clauſe was inſerted in /atitats, as appears in 
x Aeb. 598. and ſo it is at this day in all /atitats, where ſpe- 
cial bail is not required. 


As to the matter of the diſcontinuance he ſaid, that it 
was 'aided by the verdict by the 32 H. 8. c. 30. And he 


Cited ſeveral caſes of defects aided by verdict, as Nelv. 129. 


Kendrick v. Pargiter. 1 Saund. 226. Stennel v. Hegden. 


1 Lev. 196; Cro. Car. 240. the caſe of Gidley V, Williams. 


See before, 634. Allen 32. Cre. Jac. 434. 2 Keb. 188, 
230. the caſe in point upon a plea of a latitat. 


E contra it was argued by Mr. Cheſbyre for the plaintiff in 
error, that both the caſes cited by Mr. Parker, of Mois v. 
Brereton and Kenſey v. Hayward, were adjudged upon this 
reaſon, viz. the originals were not proper in the ſaid ac- 
tions; and that this was worſe than any of them, becauſe 
this action was brought by executors, and the dauſum fregit 
was for a treſpaſs done to them in their own right, guare 
clauſum ipſorum fregit ; that the verdi would not help, be- 
cauſe the original was improper, and therefore the iſſue 
void and immaterial : but in the caſes cited of the other 


ide the iſſues were proper. | | g 


Holt chief juſtice ſaid, that this caſe was not like the caſe 


of /atitats in the king's bench: becauſe a /atitat is an an- 


cient proceſs of this court, and was a proceſs of this court 
at the time of the making of the ſtatute of limitations; and 
the uſe only to bring in a man in cuſtody, and then they 


declare againſt him in cuffadia mareſcalli mareſealciar. But 


when a. man is brought in by a clauſum fregit in the com- 


mon pleas, they do not declare againſt him in tu/todia 
guardiani de Ia Fleet, but upon an original proper for the 


action. Andthis practice of clauſumfregit in the common pleas 
is new, and they have another way to ſue there, viz, by ori- 
ginal. But in the king's bench a /atitat in ſome actions is 
the only way to commence the fuit. North chief juſtice of 
the common pleas made a complaint of /atitats in par- 

„ 3 I; . ST liament, 
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liament, and the matter ſuffered great agitation in parlia- 
ment; but at laſt the ſatilats were approved, as they are 
alſo by 27 El. c. 8. which gives a writ of error in the ex- 
chequer chamber, but excepts errors to be aſſigned for want 
of juriſdiftion in the king's bench. Now this being the 
proceſs of the king's bench at the time of the making of 
the iiatute of limications, it muſt be underfiood to be com- 
priſed within the meaning of the at. And he faid, he 
imagined, that after the reverſal of the judgment of Kenſey 
v. Hiyward was a/frmed in parliament, this point weuld 
never have been moved again. But farther he ſaid, here 
was a fatal fault, viz. that the plaintiff does not ſhew, 
that the original was ever returned. Now if he ſhews a 
writ, and does not return it, that will not avoid the ſtatute 
of limitations. And Powys and Gould juſtices agreed in all 
theſe matters with the chief juſtice Holt; and ſaid, that 
in the caſe of Culliford v. Blandford in the exchequer cham- 
ber all the judges there held, that a /ztitat was a kind of 
original in the king's bench. Powell juſtice agreed with 
them. that the judgment ought to be reverſed, for want of 
ſhewing a return of the writ. But as to the other point he 
ſeemed to retain the opinion that he had given in the com- 
mon pleas in the caſe of Kenſey v. Hayward, when he was 
judge there, viz. that the ſhewing» of ſuch clauſum fregit 
will avoid the ſtatute of limitations, as well as a latitat; 
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alleging that a ciauſum fregit was the ancient proceſs of the 


common pleas, and very uſeful to the ſubject, in ſaving the 
fines due upon the original ; which they never ſue, if there 
is a verdict in the cauſe ; but after a demurrer they fue it. 


The judgment was reverſed, 


RROR upon a judgment given in the common 
pleas in caſe upon ſeveral promiſes, in which, upon 
non aſſumgſit pleaded, as to two of the counts verdict and 
judgment were given for the plaintiff, and as to the reſt for 
the defendant. And the error aſſigned was, that the de- 
fendant was an infant at the time of the promiſes made, 
and alſo appeared by attorney. To which aſſignment the 


defendant in error demurred ſpecially, becauſe it contain- 
of law alſo. And therefore the judg- 


ed matter of fat and 


ment was affirmed, 


The plaintiff in 


error canaot 


aſſign error in 


fact and in law 


at the ſame 
time. Acc, 1 


Roll. Abr. 76 1. 


9 Vin. 540. 


Com. Plcader Jo. 
B. 15, 2d. Ed. 
vol. 5+ p. 300. 
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Ana. BR. | $; C. Salk. 265, Holt 273. 
TY RROR jud t given in the common pleas 
b not alien upon a judgment given in 


eres; in treſpaſs, for-a cloſe broken, upon default, writ of 
that che perſon inquiry thereupon awarded and » 1s of and final judgment 
who c turned. Biven there for the plaintiff. And now after the aflignment * 
| not ſheriff. vide of the general errors he ſaith further, that the ſaid record 
Com. Pleader. is diminiſhed in non certificando breve originale inter partes 
— 5 — or pPraediclas de pracdicto placita et retornam ejuſdem brevis quad 
2 Bac. 218. poſt Quidem breve originale vicecomiti Eſſex directum fuit et retorna- 
1414- bile coram jufliciarits dicti nuper regis apud Wiſftmonaflerium in 
oftabis ſancti Hilarii anno regni ejuſdem nuper regis decimo tertio 
ac retorna in dorſo brevis illius frve indorſamentum ſuperinde 
ſeriptum ut hujuſmadi retorna fattum et ſcriptum fuit nomine 
 cujuſdam Petri Whitcombe armigeri tanguam vicecomitis diet 
comitatus Eſſex ubi revera ditto tempore retornae ejuſdem brevis 
originalis ſcilicet in eiſdem oftabis ſancii Hilarii eadem anno 
decimo tertio quidam Edvardus Luther armiger ſuit vicecomes 
comitatus Eſſex praedicti et non diftus Petrus Whitcombe, Ic. et 
hac paratus off verificare, &c.. Upon which a certiorari was 
awarded to the cuſſos brevium of the common pleas, who 
returned the original, to which the name of Whitcombe was 
ſubſcribed. And after two ſcire facias's ad audiendum errores 
returned nihil, the defendant in error pleaded, in nulle ef 
erratum. And Mr. ſerjeant Hall for the plaintiff in the 
common pleas, and the defendant here in the error, object- 
ed, that this matter was not aſſignable for error. Againſt 
which it was argued by Mr. Raymond for the plaintiff in 
error, that it was aſſignable as error, And he faid, that 
there was a difference between acts judicial and miniſterial; 
for againſt the miniſterial acts done by a ſheriff or other 
officer, an averment may be. And of that opinion is Pop- 
ham, Cro. Jac. 12, Arundel v. Arundel. And he cited Ielv. 
a as in point, where it is ſaid, that though in caſe of the 
eriff a man cannot aver contrary to what is returned, yet 

he may ſay, that he who bas indorſed his name on the back 
Hof the writ, Cc. was not ſheriff. Becauſe by the common 
law until the ſtatute of 12 Ed. 2. c. 5. no ſheriff nor. of- 

+ ficer uſed to put their names to their returns; and ſo this 
averment, that he who made the return/is not the true- 
officer, is not taken away by the ſtatute, but remains as a 
thing at common law, To the ſame purpoſe Mich. 8 Hen. 
4. 14. 20 Mich. 9. Hen. 4. 1 Hil. 10 Hen, 4, 7.6. Hil. 11 
Hen. 4. 52. Pa 3. 11 Hen. 4. 65. 5. Trin. 11 Hen. 4. 92, 
93. The ſame diverſity, 7 Hen, 7. 4. So Cre. Car. 421. 
1 Roll. Abr. 758. Ecror upon a judgment of the common 
pleas in formedon, the error aſſigned was, that the venire 
Facias was returned by Sir Richard Salting/lon ſheriff of E/- 

_ ſex in craflino Martini g Car. 1. And that A. Smith was then 
ſheriff; the defendant pleaded, that Sir Richard Salting flon 
was ſheriff before the return of the writ, created by letters 


% 
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patent of the king. prout patet de recordo ; nul tiel record was Aua 
pleaded to it; and the letters patent were produced; and 11 ron, 
it was moved in B. R. that this matter ought to be tried by 

the county, becauſe it might be, that Sir Richard Salting- 

flen was diſcharged before the day of the return of the writ; 

ſed non allecatur ; becauſe that ſhall not be intended; and 

the judgment was affirmed, But there no exception was 

taken, that this matter was not aſſignable as error; but the 

ſaid caſe ſeems to admit, that it was aſſignable as error. So 

Paſch. 1649. B. C. Baxtofie v. Richards. 1 Roll. Abr. 760 

lit. A. pl. 3. Error upon a judgment in C. B. the plaintiff 

aſſigned error, that where a venire facias was returned by 

J. S. ſheriff of the city of Exeter ; this error is not well 

aligned, becauſe the venire facias is not certified, upon 

which the error is affigned ; but it ſhould have been certifi- 

ed, and afterwards a certificate to aver that he was not ſhe- 

tiff; which admits ſuch matter ts be aſſignable for error. 

Farther it has been adjudged, that a man may aflign error, 

that the judge before whom the judgment was given was . 
not judge; as T. Jones $1. 2 Lev. 184. Hippiſley v. Tucke. 

Error upon a judgment in the court of Newbury before the 

mayor; the error was aſſigned, that the mayor had not 

taken the oaths. So T. ones 137, Deveney v. Norris. 

2 Lev. 242. reports the reſolution in the ſaid caſe contrary 

to T. Jones; but it is very probable, that Sir T. Jones, who 

was one of the judges then, has reported it more exactly 

than Levinz, who was then but counſel., So Cre. Elix. 

320. Walbh v. Collinger. Std non allocatur. For per Holt 

chief juſtice, the caſe of Deveney v. Norris is not well te- *Tis not affign- 
ported in Fones, but exactly by Levinz ; for there the judg- oy — errer 
ment was affirmed, .And he ſaid, that he was counſel in ,, N 
the ſaid caſe, and the court held there, that ſince the de- in the court 
fendant had admitted the judge to be a judge, by a plea to 18 + of 


the action, he was eſtopped to ſay that he was not a judge pere à vi. 


afterwards, And he denied the caſe of Hippiſley v. Tucke returaed the 


to be law ; though there is a difference between the two party bas * ons: 


caſes ; for in that of Deveney v. Norris there was a replica- complain of any 
tion by way of eſtoppel to the aſſignment of errors. And irregularityin 


(by him) whea a writ is returned, the defendant has all the — 


lame term to make complaint of any irregularity concerning 8. p. Holt 274. 
it, or the execution of it; as the ſheriff has alſo all the ſame Salk. r65. vide 
term, to diſavow the return. But if the defendant permits | — — 
the term to paſs without application made to the court, and ,,; 1. berigr 
the return is filed, and made a record of the court, every may during that 


one is eſtopped to ſay, that the perſon who returned it was _ 1 


not ſheriff. But further it can never be affigned for error in 8. p. Holt 2764. 


caſe of an original writ, becauſe the defendant might have Salk. 265. 
pleaded it. There would have been more colour, if it had 'Tis not aflign- 
been a return of a writ of inquiry, becauſe the defendant _ 2 
would have been out of court, and had not day to plead : who returned 
but as afore is ſaid, it cannot be aſſigned for error. As to the Ro _—_ 
caſe of the venire ſaciary if it be returned by a man who — ap 


| 
| 
| 
| 
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Anvzzws not ſheriff, it is not aſſignable as error, becauſe the party 
might have challenged the array for that fault at 1 privs ; 
and therefore it is not aſſignable, that the ſheriff was out of 
or the perſon the realm, and had. no deputy, as in the caſe in Hen. 4. be- 
.. cauſe it was a good challenge to the inqueſt. He ſaid alſo, 
8. F. Salk. 265, that the caſe in Croke and Ralle, which concluded, prout patet 
per recordum, was not well pleaded. All the court agreed 
with Holt, and judgment was affirmed. Note, Mr. ſerjeant 
Hall cited C. Fac. 188. 13 Co: 8. Trin. g Edw. 4. 19. 
Dier 65. Bro. error 2. to prove, that the proceſs is void, if 
it hath not the name of the ſheriff. 21 Hen. 8. 3. Cro. Car. 
; 2245 258. Cro. Eliz. 655. 1 Sid. 94 6 


Regina ver// Rhodes and Cole. 


| 1 A information for ſubornation of perjury, The in- 
verdict for the formation ſet forth, quad cum. in curia domini regis 
zugegen for Coram itſo rege apud Weſimanaſterium in comitatu Middleſex 


information for 


ſubornation of - Rhodes nuper de D. in comitatu Surrey oatmeal maker implaci- 


n taſſet Holford, pro eo quod cum indebitatus fuit to the plaintiff 
affignments in parochia ſan#ti Clementis Dacorum in comitatu praedifto in ſo 
were bad, yet if much money for goods ſold, and promiſed to pay, c. and 
—— whereas alſo upon an account ſtated between the plain- 
court muſt give tiff and defendant, the defendant was found in arrears ſo 
Judgment for much, and promiſed to pay it, Cc. and the defendant 
N pleaded not guilty, and the cauſe came to trial, et triatio 
= 36, and vice exitus fpracditti debite babita fuit per juratam patriae debite 


ugl-703> impanellatam, juratam, et oneratam, before my lord chief juſ- 


Tbe words © in tice Holt at the fittings in Middleſex ; and the defendants did 
the county 


aforeſaid” if per fini/iros labores, media, et procurationes perſuade and pro- 
ſeveral counties Cure one J. S. to (wear, that he was preſent when an ac- 
are mentioned count was ftated between them, and ſo much agreed to be 


he 41" Lay hy due; and the defendant paid part; and ſeveral other mat- 


taken prima ters were laid to be ſworn ; ub: revera, ei in fuclo, there was 


N never any account ſtated between them, nor any of theſe 


- the margin. K. matters were true. And upon not guilty pleaded, the de- 
acc, Bl. 347. fendant was found guilty. And Mr. Meld moved in arreſt 


th. of judgment, And, 1. He took exception to ſeveral of the 


aſſignments of the perjuries, and he compared the caſe to 
the caſe of general damages, where one count is inſufficient, 
that will vitiate the whole. So here ihe defendant being to 
de ſined upon the whole information, aud that fine being 
| In an indi. -Intire, if any of the aſſignments of the perjury are wrong, 
ment not. t ill arr iud 8 | | N | 
— nk be court Ni | arreſt judgment TEL 
On an information ia Middleſex for ſubornation of perjury ttating that A. late of, &c. in the 
county, of Surrey impleaded B. for that whereas he was indebted to him in the pariſh of St. Cle- 
ments Danes is the ctunty aforeſaid, &c. and that the cauſe was duly tried at the fittings in 
Middleſex, the court cannot take the words in the county afereſaid to refer. to Middleſ:x. Vide 
Cowp. 683. _Dougl. 134. In ſuch an information an allegation that che defendant procured, 
or that he perſuaded, the party to ſwear, implies that he did ſwear on ſuch procurement or per- 
ſuaſion. In ſuch an information "tis ſufficient to {tate that the defendant by finifter means procur- 
66 the party to ſwear, without ſpecifying what thoſe means were. To make faiſe ſwearing per- 
Jury, it is not neceſſaty, that the matter ſworn ſhould be decifive upon the point in queſtion, it 
is it was mateiial., D. ace. ante 258, vide. 1. Hawk. c. 69. {.$. | 
e FI vo the" „ But 


n 


v. 
Lixrox. 
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But Holt and the whole court were of the contrary RINA 
opinion, that if all the aſſignments of the perjuries were np... 
wrong, but one, yet that one would be ſufficient for the 
court to give judgment upon againſt the defendant. 


The ſecond exception was, that the judge of niſi prius had 
no authority to try the cauſe ; for that the cauſe of action 
was laid in Surrey, the in comitatu praedidto relating to 
Surrey, which is the next preceding county. 


Mr. Broderick in anſwer ſaid, that ad proximum antecedens 
fiat relatio, uiſi impediatur ſententia, but that if it did hinder 
the ſenſe, it ſhould be referred to the county in the margin; 
and for that he cited Moore 696, in caſe of an action, which 
was very like this, only not in caſe of an indictment ; and 
3 Cro. 465, where, as alſo in the caſe in Moore, the county 
next preceding was, as it is in this caſe, mentioned only by 
way of addition, and the judges referred in comitatu prae- 
difto to the county in the margin; but that was in an action 
too: and the reaſon given was, becauſe, when there was 
no neceſſary relation, they would make ſuch conſtruction 
as ſhould preſerve the action. And he ſaid, the rule ought 
not to be, as Mr. Vela had laid it down, that it ought to 
appear, that the judge of vi prius had an authority; but if 
it did not appear upon the record that the judge had no au- 
thority, it would be well, for ſemper pracgſumitur pro ſententia: 
and the moſt that could be made of this would be, that it 
was uncertain in what county the action was laid, there be- 
ing two counties mentioned before, to either of which the 
praedicto might relate; and therefore the court would pre- 
ſume the action was laid in Middlaſex, which would ſupport 
the information, and not that it was laid in Surrey, to de- 
ſtroy it. 


Mr. Mountague ſaid farther, that as it ſtands indifferent, 
the averment that the trial was debite habita, now it is found 
by verdict, will help it; otherwiſe, if it appeared upon the 
record itſelf, that the judge of ni privs had no power. 
That it was a common thing in Latin to put the word go- 
- verned before the word governing, and therefore the court 
will ſo diſpoſe the words in the conſtruction of them, as to 
make them ſenſe ; and ſo will make it, guad cum Rhodes 
d B. in commatu Surrey oatmeal maker implacitaſſet Halford in 

curia domini regis coram ipſo rege, apud W e/tmona/lerium in 
comitatu Middleſex, pro ca quod cum indebitatus fuit to the 
plaintiff apud le pariſh de St. Clement's Danes in comitaty prae- 
nat and chen that would refer to 14;2dlefex; and ſo all 
Well. 2 ; 77 


/ 


. % 
7 N olt 
« » * od — 5 
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Holt chief juſtice. There is a difference between ac. 
tions and indictments; if this bad been an action, and the 
plaintiff had declared thus, and Middleſex had been in the 
margin, it muſt have referred to that county; and the rea- 
ſon is, becauſe Middleſex in the margin, ſtands there to de- 
note the county in which the action is laid; and therefore 
though a county be mentioned in the declaration for a par. 
ticular purpoſe, as for an addition of one of the parties for 
the purpoſe, before the venue, yet the comitatu pracdicis in 
„the venue ſhall not relate to that, but to the county in the 
margin, which was put there for that purpoſe. But now 
here is no x in the margin, and the matter as to 
Middleſex upon this record is nothing but that Holford was 
ſued in the king's bench in Midler, which might be, 
| the action were laid in Surrey; and St. Clement's 
Danes where the contract is laid, — — in Surrey. Then 
what conſtruction ſhall be made? Why relation muſt al- 
ways be to the next antecedent, unleſs the ſenſe hinders 
which how does it in this caſe, to ſuppoſe the defendant 
Helford indebted there; and as I remember, the difference 
is between tions and indictments. * Cro. 101, 184. 
But if the praadicto does not neceſſarily relate to Surrey, 


(s) K. acc. but ſtands indifferent; then it muſt (a) not be taken to be 


Middleſex, upon the account of the averment that the trial 
debite habita fuit, which it could not be, if St. Clement's 
Danes were in Surrey and not in Middleſex ; for then the 
trial was void. W | | | 
Powell, Eodem always refers to the next antecedent, but 
(6) not pracdidie. It is incertain what that relates to, and 
here is nothing for it to relate to, one'thing more than an- 
other. It can't relate to Surrey, becauſe that is put in 
only as the addition of the defendant in the action, and 
Middleſex is only put in for the. place where the court was 
held. And Middleſex in the margin, in the caſe of indict- 
ments, is only put for the county where the indictment is 
found. And that is the reaſon of the difference between 
indictments and actions, in the laſt of which it is put for 
the county where the action is laid; and therefore the prae- 
dict in an action ſhall relate to the county in the margin. 
But it-does not appear now here upon this information, that 
there was any Middleſex in the margin, and therefore this 
is uncertain, But nothing ties it up to Surrey, and for any 
thing that appears, the judge of ni privs might have ju- 
riſdiction, and therefore when non conflat whether he had 
or no, the averment that the trial debite habita fuit will 
cure it. oe | 
Mr. Weld took another exception; that the information 
was, that the defendants perſuaded J. S. but it was not 


6G This woed ought noteriing to the content ts be emicted . 


* 


Y 
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ſaid, he did it upon their perſuaſion. For it might be, 
that he might repent of his firſt reſolution, and then ano- 
ther perſon might come and perſuade him, and upon that 
perſuaſion he might do it. And he compared it to YVaux's 
caſe, where the indictment was held to be naught for 
want of ſaying, venenum praedictum, after the recepit et bibit, 
though it ſays before, how he perſuaded him to drink the 
poiſon, and. after that, immediate poſt receptionem veneni pras- 
dicti abiit. 


To which it was anſwered by the court, that the infor- 
mation was, that they procured him, which neceſſarily im- 
plies an act done. 


And Holt chief juſtice ſaid, that perſuaded implied an 
act done, for elſe the witneſs could not be ſaid to be per- 
ſuaded. For a man does not perſuade, till he has the ef- 
fe& of his perſuaſion. And he agreed Faux's caſe. And 
he ſaid, that Mr. Held's caſe was not to be intended, but if 
it could be intended, yet the firſt perſuaſion. ſhould be in- 
tended to prevail in the caſe, and ſhould give the firſt per- 
ſuader a ſhare of the guilt. Then Mr. Wed took another 
exception; that it was too general to ſay, that per fimiffros 
labores, media, et procurationes, he procured him to forſwear 
himſelf ; but the information ought to ſhew in particular, 
how it was brought about ; and he compared it to the caſe 
of an indictment of murder, where the weapon, Cc. is all 
ſet out in certainty, ', | 


Holt faid it would be good in an indictment for an acceſ- 
ſory to a murder, 


Pewell. All the precedents are thus. Beſides the in- 
formation ſays, he procured J. S. to do it, which ſhews, 
_—— act was af and then per finifros, &c, will 
not hurt. | | 


Mr. Weld took another exception; that the ſum the 
witneſs ſwore was due upon the account, was different 
from the ſum, for. which the plaintiff had declared; and 
therefore was not evidence in this cauſe, becauſe upon the 
inſimul computaſſet the plaintiff can't vary from the ſum laid 
in his declaration. And Broderick anſwered, and Halt took 
the difference, that it is not neceſſary, that the evidence be 
ſufficient for the plaintiff to recover upon: it is enough if 
it be circumſtantial evidence. And in the nature of the 
thing an evidence may be very material, and yet it may not 
be full enough, to prove directly the point in queſtion. And 


! 
p 
i 


it is always ſufficient in indictments of perjury, to fay that 


the defendant ſwore ſo and ſo de materia in exitu, and it has 
been always held ſo in my tim. 9 
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Ae Powell agreed the ſame difference, and faid, though this 
® .  evidepcedid not prove fully the inſimul computaſſet, yet it was 
very material evidence, that they accounted together, 
- * Afterwards the judgment was arreſted on the point of the 
| authority of. the judge that tried the cauſe, 
Regina ven Carter. | 
| N indictment was found againſt the defendant, for 
| having taken and carried away ſo many malt tickets. 
And motion was made that it ſhould be quaſhed, becauſe 
it does not ſay, from whom they were taken, nor to whom 
they belonged. And it was granted. And the indictment 
| was quaſhed. _ | | n 
»D | } | Ix 
— eee Joſe ven. Mills. 


Rot. 470. 8. C. Salk. 640. 6 Mod, TH 


g 1 — 


A declaration \Relpals, quare the defendant the cloſe. of the plaintiff 
1 T B. fan, and ſuch and fuch goods apud P. pr as. 
in general ſhew um in the ſaid cloſe of the intiff exiflentio et anventa, 


 Exprelaly that of centum congros tritici triturati, Anglice ground, de bonts pro- 


fo Me plettner, Þrivs of the plaintiff, adtuyc er ibidem, fomiliter inpenti & 


e s cepit at it. There wete alſo other treſpaſſes 


239. laid in the declaration, and to them the defendant pleaded 

1 E But to the firſt treſpaſs he pleaded a taking for 

for tahing away 2 diſtre | 

yarticular goods iſſue being firſt tried a verdict was for the, defendant, but 

4 B. and ae the jury found conditional damages for the plaintiff, if judg- 
ringer Boule be for him on the demurrer. And the plea be- 

Wheat of f : - . | 

Pe ig ill * 20 U on the demurret was for 


of ; ne 

Jac. 46. Telv. 36. Treſpaſs, quare cepit a por ſona of 
77 2 a fo which Mr. Ward 
| Intrepaſaif = and Mr. SonthouſtHor the plaintiff anſwered, that the de.binir 
jag ices, dns be Prepriit ſhould go- 40 the whole, and cited 2 Ro. Ab. 250. 


| plaintiff demurs p. 7. Treſpaſs, quare clauſum | ſregit at mille careAatas foli. 


9 ad ualentiam 101. et centum pecias | maberemis iþfius querent!s 
ad valentiam 2001, adtunc at ibidem inventas cepit, & c. There 


laid, the j 
ment ſhall be 


* Lißerent, and fo the de bonis propriis 
26 which opinion was the coutt.. And Holt and Powell (aid, 
that the addition of the place cloſed up the * 


is for rent, upon which there was à demurrer. The 
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that they could not leave out thoſe words, though if they 
had been out, the count would have been good. Powys 
juſtice held the caſe in em. to be the caſe in point, becauſe, 
by him, the words in the middle may as well be carried for- 
ward, as the words at the end backward. [Note, in 1 
Saund. 60. Gainsford verſ. Griffth, tis held otherwiſe. ] 
Gould juſtice agreed the caſe in 2 Ro. Abr. but ſaid, that 
would not warrant this caſe, becauſe the et coupled all to- 
gether ; but guaere of that. Then Holt chief juſtice ſaid, 
that the plaintiff ought to have judgment for the goods well 
laid, the treſpaſſes being ſeveral. 2 Saund. 379. Pinkney 
verſ. the inhabitants of Faſt Hundred in Rutland. But to 
this Mr. Branthwaite anſwered, that the conditional da- 
mages were given intire, and thereſore the whole judg- 
ment ought to be arreſted, Holt (aid, if that were ſo the 


judgment ought to be entred ſpecial, viz. upon the verdict 


for the defendant; and as to the reſt, that judgment was 
arreſted, becauſe the damages were given intire. But in 
order that it might be ſeen how the damages were found, 
the peſtea not being in court, the cauſe was adjourned, 


Green ver. Waller. 


EBT on a bond. The defendant craved oyer of the 
D condition, which was, that if the defendant ſhould 
anſwer the determination of the law touching ſuch a ſhip 
and goods, and in caſe the law ſhould adjudge the faid 
ſhip and goods to be prize, or otherwiſe forſeited, if then 
the defendant ſhould deliyer the ſaid ſhip and goods to the 
plaintiff; that then, c. The defendant pleaded, that 
the law did not adjudge the ſaid ſhip and goods to be prize, 
or otherwiſe forfeited, The plaintiff replied, that this ſhip 


and goods were condemned in the admiralty of England 


to be prize and aſſigns a breach, that the defendant had not 
delivered the ſaid ſhip and goods, et hoc paratus eft verificare ; 
and at the end of his plea makes a profert in curia of the 


Intr. Hil. 23 
W, 3 B. R. 
Rot. 20. 

* 


In debt upon ® 
bond conditioned 
to deliver up cer - 
tain goods if the 
law ſhould ad- 
judge them to 
be prize, it the 
defendant pleads 
that the law had 
not adjudged 
them prise, he 
admiis that he 
bes not delivered 
them, ard there- 
fore the plaintiff 
need not alleze 
that in his re- 
plication. Vide 
ante. 108. and 


the caſes there cited. Upon pleading an adjudication in the pdmiralty court, tis not neceſſary to 
make a profert of the ſentence, Vide ante. 253. And « ptofert of an ex*mp! fication of the 
ſentence will be ſurploſage. Vide Co. Litt. 22 5. wg Co. 33. A judgmeat that (he parte r- cupe- 
1aret, inſtead of recuperet, is bad. R. acc. 2 Will. 16. acc. 1 Roll. Abr. 771. pl. 23. Vide Str. 
1132. 1156. If there are two d judgments upon a recod, one of them may be reverſed for 
error, and the other ſtand good. R. acc. poſt. 1532. Str. 188. $07. g71. D. cc. Bur. 1791. 
ſed vide ante 870. If a judgment is affirmed upon error with cofts, and the judgment as to the 
coſts is afterwards reverſed, and whether the court which reverſes it may not make an allowance 
for thoſe cofts, giving day to the parties improperly is a miſcontinuance only, not a diſcontiruance, 
A miſcontinuance is cured by on 2 5 — Tho” one of the parties has the ap- 
pellation of Captain prefixed to his name in t ita, yet if it is omitted in the declaration, it 
ſhall be confidered as part of his deſcription only, not as part of h name. 
Vol. II. F | entence, 


N 
{ 
| 
| 
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Gruen 8 under the great ſeal of the admiralty. The de- 
* * _ Fendant craves cher of the ſentence, and the exemplification 


of the ſentence was ſet out in haec verba: to which the de- 
ſendant demurs. This action was brought in the common 


Ede Ou error brought, that judgment was affirmed 
þ n the king's bench in Ae on which Judgment « error 
1 was now brought Jars. 


And the exceptions which v were Salad to „ the replication 
by Mr. Ward were, that by making a profert of the ſen- 
tence, the plaintiff had deprived the detendant of taking 


iſſue upon the ſentence; and yet when he comes upon oy-r 


demanded to ſet out the ſentence, he pleads only an exem- 
plification of it, which is-ng# \pleadable ; but if it were, 
does not prove theplaintiff's reptication, being varying in 
many particulars fr@y the ſhip and goods mentioned in the 
condition of the bond; and ſo does not prove the law has 
made any determination as to them.” And beſides, it does 
not appear in the ſentence, that the capture was upon the 
high ſea, and conſequently the 'admiralty had no juriſdiction; 
and then alſo there is no legal determination, and that the 
1 was not well vine : 


Ful chief jaflice. By pleading that the law bs made 
no determination, the defendant has confeſſed, that he has 
not re · deliveted them, and therefore the plaintiff need not 

. affign a breach; and it is not like the caſe of an award, 
(6) Vide ore * enn is # ſingle cafe . by itſelf, | 


208, and the 


eee en n the eee desde et" have. made 


it, becauſe it is no deed, but only à judicial determination 


ia 1 court not-of tecoid, and alvugs he did make a'projert, 

8 due needed not have bei it out: and notwithſtanding the 
— the defendant might have traverſed the ſentence ; 

and then the qupere is, ves yer 3 ROE matter will 

hurt, or leſſen the firength o0d and ſubſtantial repli- 

." cation? S „though it be called ſo; 

70 gn idle impertinent —_ which Tha died butt a 

. er RE ny >: Ha, iS | 3 


Fe Sie 54 nl 1 2 


-  Powel. You ſhould have Ada eines the 2d 3 
which they gave you 4 fait bpphhbenity to do ahd then if 


5 ſhip had not been the ſane, vr te matter did not ariſe 


withioncheir juriſdiction, & ſentence had been void, 
and the iſſue had been ſor yeni but -when” you have not 
+ thouphe fir t. do dhat, bus vaved it, this matter of the 
ſentence, which is mere ſurfluſage impertinent and out of 
| the caſe, ſhall never hurt & replication, which, for all the 
reſt is gend. ld vat 141 bist 25iftuf Is 5 SV 10 
of Yor veep big run! ed 3 ind % nat % el 
b * 5 od 7 | 


+ pleas in /reland, and judgment was there given for the 


— — 


>” — > cc. of I" 
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Halt chief juſtice ſaid, though the defendant might have S. 
denied, that there was any ſuch ſentence, yet the exemplifi- wilt. 
cation of the ſentence under the ſeal of the court would | 


have beth concluſive ev idenge ; As, according to Henfloe's ern 


1 cation of a 
caſe, it is neceſſaty for an executor to maintain an ac- ſentence in the 


tion, to produce the probate of the will under the ſeal of dmitalty is 


the eccleſiaflical court, and yet notwithſtanding the probate _—_— | 
produced under the ſeal of the court, the defendant may point decided by 


plead that the will was never proved: but upon iſſue upon tue ſenterce. 


the probate, the (a) probate under the ſeal of the court os — 


will be concluſive evidence: and fo it was adjudged by my Doug). 554. 


lord chief juſtice Kelynge upon ſuch a caſe in his time, which Cr, 318. 323. 


is reported in Lev. But the counſel not being latisfied — . 


with it, moved the court, and all agreed with my {ce the cates 
lord chief juſtice ehh, In the of Hughes v. Corne- ends | 
nelius, in which I of counſe with the plaintiff in my ; 


lord Hab's time, an Engiih ſhip was taken in the time of 


the Dutch war, and dynde mned as a Dutch ſhip in the ad- 
miralty of France, and ſold to the plaintiff; and in aa ac- 
tion of rover brought by him for the ſbip upon à trial be- 
fore my lord chiefjuſtice 1 the ſentence of the-admiralty 
of France was produced under ſea] of the court, and all 
this matter was found ſpecially ; and although the fact was 
found ta be contrary and falſifying the ſentence in the ad - 
miralty of France, yet that ſentence was held to bind the 
property of the goods, and the plaintiff „ er 


Then Mr. Ward took an exception, that the judgment 
in the king's bench in Ireland was ideo confideratum eff quod 
the plaintiff recuperaret for recyperet, which was ill, being a 
wrong tenſe ; and cited 1 Ro. Abr. 771. . 23. in point, 
and the court agreed it to be error, but that it would only 
re the judgment of the king's bench Areland guoad 
the eoſts given upon the affirmance; but gment of 
aſſirmance would ſtand, being u diſtiact judgment; and 
acegrdingly they reverſed the judgment of the king's bench 
in Nalend quoad the cofis, and affirmed the judgment quoad 


te affirmanice. And Holt chief juſtice ſeemed to ſay, that 


they might conſider here won the writ of error the coſts 
in the king's bench in Ireland. Sed guaer | 


wy it 1 
RICE 392 | e 4 


ies . | nt 
Then Mr. Ward took andther exception, that there was 


1 N # 
* 


2 diſcontinvanee in the king's bench; the eontinuance being 


. 


A Wy tid vous; 
But Holt chief juſtice 


2 the king's caurts nbicunguc, which ig as if a<ontinuance 
ſhould be hererapud H efmonafterivns ubicungus z whereas it 
ſhould be coram domina regina «bicunque; which is the ſti 
EL 


11092 & un wen ard , 


. 
* 


* that day being given to the 
ontinuance, and could not be 


- * a» a diſ- 


> 
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Y - 
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Gzzew» a diſcontinuance, and that miſcontinuances are helped by an 
Walls. Appearance. And he {ſaid, that where the proceedings are 
29285 by bill, the continuances ate coram domino rege apud N e- 


monaſterium, where by whey coram domino rege ubicungue. 


Mr. Ward took another exception, that the writ of error 2 
' was of a plea inter Green et Jacobum Waller, and the placita | 
was Capit. Jacobum Waller, which was another perſon, for 
Capit. muſt be taken to be part of bis name, n if 
Capit. had followed aſter Jacobus Waller, 


Holt ſaid, that in the bond, and other 8 he 
was called captain, and yet when he comes to declare, he 
calls himſelf only Facebus aller, which n that cap- 


tain cannot be pan his name. 58 
. 


Puuell agreed, that it could not be taken to be part of 
his name, and that he muff be taken to be the ſame perſon. 


- ©" "The judgment of affirmanee in the king's bench in Irr- 
land ma Armed quoad the affirmance, and reverſed guoad 
- the colts, nf, Nc. * Braderick counſel with the detend- 
ant in error. 
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© Herbert et alli ven Burſtow. 


RROR of a judgment in the common pleas in Conteg to pay 
, where the plaintiff declared, that the de- and deliver is a 
ndant, in conſidergior that the plaintiff ſolveret et cn 12 
deliberaret to the defendant ſo many pieces of hammered mo- property, not 
ney, promiſed to pay, c. On non aſſumpſit pleaded, ver- 8292 ; 
dict and judgment for the plaintiff. Mr. Salteld for the 8 25. 
plaintitf in error firſt urged, that here was no confidera- 
tion, becauſe ſolueret et deliberaret implied no more than a 
bare giving a poſſeſſion of the pieces, c. but not a trans- 
ferring of the property, The cqurt on the other hand, 
that it implied a transferring of the propertv. The ſecond A judgment in 
error was, that after the entry of the 7 a comes imme- C. B. need not 
diately, ideo confideratum eft, &c. and does not ſay where, you? where or 
nor by whom, ſo that it muſt be took to be the judgment , den. 
of the jury. The court on the other hand, that this was 
the conſtant form of entries in the common pleas, and the 
difference is between judgments of ſuperior- and inferior 
courts ; in the laſt it muſt be ſaid per candem cur iam, other- 
wiſe in the firſt. The judgment was quay. 


l 


Sir John Parſons veg. Gill 


HE defendant gave a warrant of attorney the 2d of The cord of a 
April 1701, to enter up a judgment againſt him of judgment may 
Hilary term before, or any other ſubſequent term. A judg- Þ* *mended by 
ment was entered accordingly, and in entering it up, the, * 
memorandum. was, that in Hilary term coram_domina regina Salk. 50. vide 
apud We/imonaflerium venit the plaintiff at protulit, &c, And Ae | 
the bill was an mdebitatus aſſumpſit upon a mutuatus, and the 2 3 
muluatus was laid the 2d of April 1701, the day the warrant the cotey of the 


of attorney bore date, which was after Hilary term 1700, 3 
roll will warrant the court in amending a jvdgment by ſtating that the Parties appeared 
re. SC dt B. vide St *1 * __ 7 wy 


«2 


8 8 $23.6 | | 
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* ne of which the judgment was entred, and a writ of error 

nr Was brought upon this judgment in camera ſcaccarii. And 
now Mr. Ward moved the court to amend this record by. 
the judgment paper, upon which the mutuatus appeared to 


de right of the ad of January 1700; and it was alſo entred 


upon the bottom of the judgment paper, J. S. pro querente, 

F. N. pm deſendente., And alſo upon the top of the roll the 

Warrant of attorney were entred, wiz. Querens ponit loco ſus 

J. S. c. and defendens penif loco ſuo 7. N. Cr. And he 

inſiſted, that the court might amend a record by the in- 

ſtructions given to the clerk, as in 1 Cro. 147. Hutten $3. 

In debt upon a bond againſt an heir, the court added the 

word haeredes; becauſe it was vitium clerici, he having the 

bond. before him: that amendments had been made in the 

£- commoyr . pleas by the book the prothonotaries keep of en- 

tries of judgments. Hob. 127. 1 Brownl. 16. Soamend- 

„ments have been made by the paper book, 3 Cre. 144. 

| And in Hil. 8 Will. 3. H. X. Sir Roger Pulaſlon v. War- 

zurton. Salk. 48. The court. ſeemed to agree, that in 

ejectment, if the declarations delivered in the cguntry were 

night, they would be a ſufficient warrant to amend the 

declaration uon record by, and therefore as they would 

amend by theſe, ſo they would in this, and amend by the 

| paper upon which the maſter ſigns the judgment, and make 
de mutuatus agree to that of the ad of January 1700. 


. 4 As to the ſecond thing to be'amended, viz. to put in 


8 per J. S. attornatum ſuum, he argued, that the warrant of 
We > attorney entred upon the top of the plea-roll was ſufficient 
warrant to amend that by: that the warrants of attorney 
were never filed in this court, but ot anciently the way 
was to enter ſuch a one ponit loco ſus ſugb a one, Cc. upon 
a diſtinct roll; but that in the time of lord chief - juſtice 
8 Mrigbt, that courſe was altered, and it was entered as it is 
5 now upon the top of the plea - roll; and it being entered 
now upon the roll, that the plaintiff has made ſuch an one 

his attorney, that ſhews plainly to the court, that he ſues 

by attorney; and is a ſufficient warrant for* the court to 

make this amendment by; and that the court had amended 
warrants of attorney. Dier 105, 225- March 133. that 

this was leſs than that; for the only quaere here was, whe- 

ther, the. attorney ſhould be ititended to continue, when the 

plaintiff has once made one, till he comes and appears ex- 

preſsly in proper perſon: that upon a claim of conuſance 

or upon a writ; of error thi g. continues. 21 

Eau. 3. 61. R OS: ä 


The attorney alt denied that the attorney continued upon the writ of 

au. hag hag error. And Ward ſaid, that the amendment in this caſe 
ney upon a wit Ought rather to be favoured, becauſe-it was a proceeding by 
of error without 7 5 | content, 
a new warrant. 3 


i 
— *. 


re 
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} eonſent, like the caſe of fines and common recoveries. 5 Ce. 
45. And he faid that the entry of J. S. pro guerente at the 


bottom of the declaration, was a further warrant to amend 


by. 


Holt chief juſtice. As to the: firſt miſtake in the time of 
the mutuatus, that is 2 plain miſtake, the book in the office 
has often been allowed to be a foundation to amend by. So 
here the paper upon which the maſter ſigned the judgment 
is right, and that was the warrant by which the attorney 
was to make up the roll, and therefore he held clearly, that 


ought to be. amended, 


As to the other matter, that-it did not appear, whether 
the plaintiff ſued in perſon or by attorney, and therefore, 
whether the court ſhould not add per J. C. attornatum ſuum, 
It is plain the ſuit was to'be by attorney by the warrants, 
and therefore when it ftands indifferently on record, whe- 
ther he ſued by attorney or no, it appearing he had an at- 
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Vs 
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Book in the 
office fuundation 


to amend by. 


torney, we muſt intend he ſued by attorney. For to what 


end did he make an attorney, if he intended to ſue in per- 
ſon. Beſides it is the practice, if the plaintiff ſue in perſon, 
to enter at the bottom of the declaration, guerens in propria 
perſona, or deſendens in propria perſona : and if one ſues in 
perſon, the other by attorney: gucrent in propria perſona : 
J. NM. pro deſendents, and therefore the judgment paper be- 
ing 7. S. pre querente, demonſtrates that the plaintiff ſued 
by attorney, and is a ſufficient warrant to amend this as 
well as the other fault in the mutuatus. | 


Powys and Gould juſtices" agreed with Holt in onnibut: 
Powell juſtice did alſo agree with him as to both amend- 
ments, taking the judgment paper for the reaſon. But he 
diſagreed to the ſecond amendment, taking the entry of 
the warrant of attorney on the plea roll ſqr the foundation 
only, and putting the judgment paper out of the caſe, be- 
cauſe though that proved the patties had attornies in court, 
yet notwithſtanding that, the plaintiff” had election to ſue 
either in perſon or by attorney, and that entry did not 
prove he ſued by attorney, and therefore og authority 

£284 + 6 


to amend by. n 
Both the e were granted upon the deſendant 
in error's payment of coſts, and conſenting that the judg- 


ment ſhould be affirmed without coſts, becauſe there was a 
good error at the time of the error brought, cared 


L4. 


898 | Trinity Term 2 Annæ reginz, 


mY —_ — EBT on a bond. Condition to perform an award 
pay the other which was, that the defendant ſhould pay to the 


50 J — _ iz Plaintiff or his aſſigns 50“. et ſuperinde the plaintiff ſhould 
1 e. feal a releaſe to him of all actions and controverſies tangen 
leaſe to him all pracmiſſa. Mr. Cheſhyre for the defendant took exception, 
r the award was not mutual; for the 501. being awarded to be 
ſufficiently paid generally, and the releaſe, which was all the defendant 
mutual. was to have, being only of all actions fangen praemiſſa, that 
= _—_—_— , {ſhould be took to relate only to the 50 J. and not to the 
— to Controverſies ſubmitted. The court on the contrary : that 
J. S. excludes it ſhould be underſtood of the controverſies. 2. It is not 
the ide of 4, ſaid, the deſendant did not pay to the plaintiff's aſſigus, 
- "ng which it ought. 2 Sid. 41. Gro. El. 348. The court 
Semb. acc. Str. contrary: becauſe they held payment to the plaintiff's aſ- 


mae FO 1225. ſigns had been payment to the plaintiff himſelf 5 otherwiſe 


in the caſe in 1 Cre. El. for not repairing, becauſe the 


thing demiſed there was demiſable over. Judgment for the 


plaintiff, | 

. ( * 3 | . 
Intr. Paſch, | Dillon ver,. Harpur. 
ns. B. K. 4 * 
Rot. 25. | Parkes, : e 
Two necacires ASE. The defendant being an attorney of the 
2 3 common pleas, pleaded his privilege, and he laid 

tia m 


the preſcription, that time out of mind, nullus huj uſmadi 

amount to an P p i . . . 
aHirmative.S.C. attornatus non debet implacitari, &c. but in the common 
Saik. 328. pleas, except for treaſons, &c., The plaintiff demurred 
eee ſpecially, and ſhewed ſeveral things for cauſe, none of which 
tus non debet Would hold as good exceptions; But the fault that ir. Ray- 
Irnplacitari but ond infiſted upon in the plea Was, that in laying the pre- 
— boob ſcription, the two negatives amounted to an affirmative, viz. 
ſome attornies that ſome attornies in the common pleas were ſuable elſe- 
rg where than in the common pleas, and for any thing that ap- 
| Salle. 328. peared to the contrary this defendant might be one of 
| them. To which the court agreed. But then Holt chief 
- Juſtice ſaid, it would be a guaere, whether, ſince the de- 
And if an attor- fendant has alleged himſelf to be an attorney of the com- 
n leas, the law does not ſay he ought to be ſued there 

ſtates ſuch a p * ug 

cuſtom in order Without laying a cuſtom, and ſo this cuſtom as alleged 
to get rid of an here ſhould be rejected as ſurpluſage. And upon that it 
= court. that Was adjourned. Ant at another day Mr. Southouſe for the 
court will not deſendant urged firſt, that two negatives in law did not 
rake notice make an (affirmative, Litt. ſet. 220, 362. to which Mr. 
COS. Raymond © anſwered, * that thoſe were caſes of grants, 
Zed vide ante, wherein the law regards the intent of the parties. But 
*. pleas (eſpecially thoſe to the ſuriſdiftion, &c. as this is) are 
always took more ſtrictly, guad ſuit conceſſum per * 
T | | 2151 


: . 
3 
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Powys and Gould juſtices, abſente Holt chief juſtice. And Dire 


Powell juſtice ſaid, that fince pleadings muſt be in Latin by f on. 
the act of Edw, 2, they muſt be conſtrued according to the 

rules for the conſtruction of Latin. Then Mr. Southouſe 

urg'd, that the court would take notice, that the attornies 

of the common pleas had privilege of being ſued there, and 

reject the cuſtom as pleaded as ſurpluſage. But by the 

three juſtices, whatſoever they would have done had it ſtood 
indifferent, now they would not take notice of a privilege 

expreſsly contrary te what the defendant has alledged in 

his plea, And therefore they gave judgment, that the de- 


fendant ſhould anſwer over. 


Sheer ver/. Brown. 
S. c. Salk. 26. 3 Salk. 27. 


RROR on a judgment given in the common pleas Upon a count in 
by nil dicit in an un for goods ſold and delivered, **vmpht, if oo 
among other counts, and intire damages on the writ of _ _— 
inquiry. The error aſſign'd was, that in the declaration the plaiotiff and 
the plaintiff ſays, that the defendant being indebted to him IRR. 
in ſo much money for goods, ſold and delivered, in conſide- that the defend- 
ratione inde ſuper ſe aſſum;/it, and does not ſay that the de- at promiſed, 
fendant aſſumed, and therefore that the declaration was ill. 1 — — 
And to prove this, Law v. Saunders, Cre. Eliz. 913. Ney as the nomina- 


poſed if it were ſo adjudg'd, there were three perſons men- Vide ante "eg 
tioned before in the count. Upon which it was adjourn'd. Peg. 1536. 
And being ſtirr & at another day (Holt chief juſtice being is mentiooed in 
abſent) Powell juſtice;ſaid, that the caſe in C. Eliz. 913. the count, it is 
was ſo adjudg'd, becauſe there were three perſons mentioned Pres 
in the count, and then non conſlat which of the two beſides 
the plaintiff made the promiſe, and therefore it is uncer- 
tain; but in this caſe there is only the plaintiff and defend- 
ant mentioned. As to 2 Ventr. 196. that was adjudg'd on 
a motion without debate, and againſt Ventris's opinion, and 
that in a caſe in the common pleas about twe or three years 
ago this exception was took and conſidered, and 2 Ventr. 
conſidered, and the exception over-ruled; and the caſe in 
2 Ventr. held not to be law by the whole cours of common 
leas. It muſt be took to be that the defendant promis'd. 
fit is tranſlated, it is, that he promiſed, which muſt refer 
to the defendant, that went laſt before. Gould juſtice ſaid, 
that the difference was between a collateral pramiſe, and 
one that ariſes by operation of law: and cited Buckler verſ. - 
Angell, 1 Lev. 164. and Moilſon* verſ. Ruſſell, judgment 
was affirm'd by the three juſtices, Holt being abſent. 


\ 


* 0 = 
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Regina ver/. Burnaby. 
al bs 8. C. Com. 131. ConviQtion poſt vol. 4. p. 25. 
Amano A Convittion upon the ſtatute of the 43 F. c. 7. J. 1. 
Juftic* cannot againſt robbing of orchards, cutting of trees, e. 
plead to that he conviction ſets forth, that whereas complaint hath been 


conviction wie" made to the juſtice of peace by Sir Robert Barnard of Bramp- 
R. by certiorari. ten in the county of Huntington, that the defendant in the 
; 6 eponn M. night-time cut down divers lime trees of the ſaid Sir Robert 
; Dog Gro. £1, Barnard at Brampton aforeſaid, c. the juſtice of peace 
$21. Semb. acc. awarded him to pay ſo much damages, and in the convict- 
1 tion Burnaby was fliled gentleman. This conviction was 
Freem. 354 Temoved by certiorari into the king's bench, and there the 
— I defendant upon the authority of the caſe in Cre. Eliz. 821. 
—_—— offered to put in a plea to the conviction, ſuggeſting a title 
the offence of in the defendant, as I think it was a right of common; 
cptting gown but after ſeveral days debate before and after Powell juſtice 
„ party Came up to the king's bench, the plea was refuſed by the 
grievcd a rec-m- opinion of the three judges, againſt Holt chief juſtice, who 
r firſt ſtarted the point: whether ſuch a plea might be received 
ſpecify the num- or not to the return of the certiorari. | 
ber of trees cut | , 
down, S. C. Salk. 181. 3 Salk. 217. 
If . place is Powell juſtice ſaid, that there was never any ſuch pro- 
ee ceeding, for ought appeared, in this court, and therefore 
p 27 coun- : 
ty, the whole of he would not conſent to let in ſuch a way of pleading to 
. ir ſhall de taken judgments, which would be of ſuch mighty conſequence, 
— that without ſome precedent to warrant it. It indeed any re- 
cord or precedent of St. John's caſe could be found, he 
might have conſented to it, but being no ſuch could be 
found, he was againſt it, If they had juriſdiction, the act 
that veſts that juriſdiction in them excludes us and every 
body elſe to call in queſtion their judgment, or ſay an 
thing contrary to it: and if they hid not juriſdiftion, as 
take it they have not where property is in queſtion, then 
an action lies againſt the maker, and him that executes 
the conviction ; and that is the party's proper remedy, and 
the proper method to bring this matter into queſtion ; and 
while he has that, there is no need for us to find out ſuch a 
a ne and extraordinary remedy as this ſor him. Powys and 
|  Gaald agreed with Pawel. 
A xrntlemn Holt chief juſtice ſaid, that there was all the reaſon in 
may be convicted the world to believe that the caſe in Cro. Fla. $21. was 
— m—_— ſo; for it appeared by my los Cale in St, Fobn's caſe, 5 
unde te te mate Cb. 5 l. as well as by this report of the caſe in Croke, that 
to prevent certain ſueh a judgment was given upon the caſe of the dagge, and 
— that queſtion could never have come before the court any 


ſons, reciting Way but this, and ſo we have a moral certainty, that there 


Rk radi, | 
tha: ſuch miſdemeanors were frequently committed dy lewd and me and ing in 
, een 


the body that all and every ſuch lews | 
be convided, and ig certain caſes whipped. 8. C. Salk. 183. 


- 
- 


was 
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was ſuch a proceeding, though we have not a mathematical 
one. I agree, that if the matter of fact were within their 
juriſdiction, you ſhall never falſify the proceedings of the 
juſtices; but if the matter be out of their juriſdiction, 
then you all agree their proceedings may be falſified in 
an action; and why ſhould we not rather to prevent actions 
againſt the juſtices ſuffer the parties to put in pleas to theſe 
convictions here, but eſpecially ſeeing there can be no other 
. remedy in this caſe, For now this conviction is come 
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Rrotxa 


. 
Bunxnany. 


Where the mat- 
ter of fact is 
within the juriſ- 
dition of the 
juſtices, it ſhall 
not be falfified. 


hither, no prohibition can go; whereas upon putting in 


ſuch a ſuggeſtion as this while the conviction remained 
below, the parties might have a prohibition after conviction 
to ſtay the juſtice from proceeding upon it; for without 
doubt, if the defendant had but a colour of title, the juſtices 
of peace had no juriſdiftion in the cauſe, and now the con- 
' man is removed here, if it be good, and ſo be confirmed, 

n proceſs iſſues out of this court upon the affirmance, 
and then no action will lie for the party againſt the officer 
who executes the proceſs of this court, And therefore 
ſeeing we by our affirmance are to give the conviction this 
new ftrength, it ſeems reaſonable we ſhould have a power 


If a convictioa 
is confirmed in 
B.R. and proceſs 
awarded upon it 
there, no action 


to examine into the matter of it by way of plea, that we will lie againtt 


may not ſet our ſtamp to that, that ought never to have the _ r 
been made at all. „ a 


Then the court refuſing the plea, Mr. Page and Mr. 
nederick took exceptions to the conviction, firtt, that the 
conviction took notice of the defendant to be a gentleman, 
and that gentlemen are not within the) ſtatute, but only 
mean and idle perſons, hedge-pullers, &c. And for that 
they cited the preamble of the ſtatute, and alſo the 35 Car. 
2. made for enforcing this at; and alſo whipping, which 


Pleader. 3 M. 24, 2d. Ed. Vol. 5. p. 3g7- 


is the puniſhment inflited by the ſtatute, is ſo baſe as the 


law could never intend to inflict upon gentlemen. Second- 
ly, that the conviction was uncertain, firſt in not men- 
tioning the number of the trees, which ſhould have been 
done, as a meaſure for the juſtice to give damage by; ſe- 
condly, in the place, at Brampton aforeſaid, and Brampton 
might lie in tg counties, and ſo the ſact might be done 
in Brampton afotEfaid, and yet not in the county of Hun- 


tington, and ſo out of the juriſdiction: of the juſtice, and 


diflam in comitatu prasdicto. | 1 

_ Holt chief juſtice, Playter's caſe in 5 C 34. is expreſs» 
that in treſpaſſes the number and nature of things ought to 
be mentioned ; if ſo in treſpaſſes, much more in a convic- 
tion, where all imaginable certainty is requiſite, the ſubject 


therefore the eonviction ſhould have ſaid at Brampton pra- 


by this private juriſdiction executed by a ſingle juſtice in a 


ſummary way being deprived of the privilege and benefit of 
the common law, and of being tried in the face of the 


country by the judgment of his peers. Belides the ſame 


teaſon 
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R rena reaſon that holds in treſpaſſes holds here, viz. the aſcertain- 
ing the damage, which by the ſtatute the juſtice is to aſſeſs, 
and this conviction may be pleaded in bar of an action of 
treſpaſs for the ſame treſpaſs. And therefore for this reaſon 
per totam curiam the conviction was quaſhed. As to the 
exception, that the defendant-was ſaid to be a gentleman, 
the court over-ruled it, ſaying that if gentlemen will do 
baſe things, they mult be-liable to the puniſhment the law 
has appointed for ſuch offences, and their quality will be 
but an. aggravation. As to the place, they held, that 
Brampton pracdict. muſt be took to be Bra on in comitatu 
praedifio, The conviction was quaſhed. Ex relatione m'ri 
Jacob. * | 


Note. I was informed that the court did not give any 
poſitive opinion as to the plea, but that they ſeemed inclined 
as above, and that by the advice of the court the parties 

conſented to try in an action, whether the defendant had 
any right or no in the place where, &c. But Sir Robert 
- Barnard dying ſoon after the term, the ſuit fell. 


Helliott azainff Mr. ſerjeant J. Selby. 


ee 2 Eplevin. The defendant avowed the taking the cattle 
ns IEG R damage fraſant in his freehold. The plaintiff in bar 
that J. S. was of the avowry pleaded that the duke of Buckingham was 
nds pad rite et legitime ſuch a day ſeiſed in fee of the manor of V. 
lwfulty ſeiſ:4 in Whereof the place is, and time out of mind has been parcel, 
fee of the man-r and then he lays a cuſtom within the manor, for the copy- 
port rags bolders to have common in the place where, and then ſets 
tenement to him out a grant of a copybold tenement, Sc. to himſelf from 


and that by the duke, &c. The defendant replicd, that the cattle were 


. 
BuunaBy, 


+ euftomall the 


copyholders are damage feafant in his freehoid, abſque hoc, that the duke was 
intitled to com- at the day in the bar mentioned rite et legitime ſeiſed in fee 
mon on the locus of the manor, and granted the copyhold eſtate t the plain- 
— 5 N ꝗ * J. s. tiff, c. "The plaintiff demurred. Mr. Raymond for the 
was rightfolly plaintiff took exception to the traverſe. Firſt, that the de - 
e fendant ought not to have traverſed the rite et legitime; nor 
the d y men- ' ſecondly, the day of the ſeiſin, becauſe if the lord were 2 
tioved in the diſſeiſor, the grant would be good, and the time of the ſei- 
8 fin is not material, if it were before A ene Mr. Weld 
ſome differeace. for the defendant cited, Dier 365. a, pl. 32, 33. as à caſe 
3 Salk. 388. that would govern this, where in replevin the defendant 


| ry ee * avowed as here; the plaintiff pleaded in bat, that he was 


Ed. vol. f. p. ſeiſed in fee" of Blatkacre next adjoining to the place where, 


. the defendant, Cc. was bound to repair the ſences, 
3 upon Ec. and for fault, Wc. The defendant replied and traver- 
demurrer to any fed, ab que hoe, that the plaintiff was ſeiſed in fee of Black- 


inaccuracy in the acres, Sc. 1 be defendant demurted. And reſolved, that 


original at the though the being ſeiſed of a preciſe eſtate of fee was not mate- 
beginning of a bd. ata 4 | | 

declaration, S. C. Salk. Nu. R. acc. Ann. 589. Barhard v. Moſs. C. B. Cit; H. Bl. 3 50. vide 
Forſt, 341» 4 Mod. 246, 225 · Gilb. . B. 119. poſt, 1398. | E 
| — Er. 1 f Tia, 
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nal, nor conſequently traverſable; yet the plaintiff by plead- 
ing this preciſe eſtate had given the defendant the advantage 
of traverſing it, though any intereſt would have maintained 
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Hzrtztior 
A. 
Stur. 


the bar to the avowry as well as a fee. So here. But the 


court agreed clearly, that the traverſe was naught. 

Then Mr. Held took exception to the original, that it 
was\nonſenſe; and that there was no ſuch word as averiarum, 
the entry being in the memorandum, that the defendants ſum- 


moniti fuerunt ad reſpondendum the plaintiff de placito captionis et 


injuſtedetentionis averiarum,ea injuſte detiner. contra vad. et plig. 
Sc. and that there was no ſuch word as detiner. But the court 
held it was not one jot material, the memorandum being no 
part of the declaration, and that if the original was naught, 
the way muſt be to take advantage of it by cyer; for this is 
but a recital, on which the king's bench can't judge. And 
he cited a caſe in this court, where in error on judgment of 
the common pleas in debt, the recital was aitachiatus in- 
ſtead of /ummonitus, and it was urged to be error; the court 
held it to be but a recital, and that the way to take ad- 


vantage of it was to allege diminution, and take a certio- 


rari, and if the original returned was fo, it would bg error, 
and they would reverſe it, but not as it is upon the bare 
recital, And when Broderick the laſt day of the term in- 
ſiſted upon it, that it was not taker notice of in 1 Saund. 
317. nor the other reporter of that caſe, Holt chief juſtice 
remembered the caſe well himſelf, and it was as he re- 
ported it, and that Twiſden juſtice ſaid it was but recital. 
Judgment was given for the plaintiff, | 


The Counteſs of Banbury ver. Knolls and 
TT Wood. 


N a homine replegiands, the defendant prayed (a) oyer of 
the writ, and had it, and it was the p/aries, and then 
pleaded in abatement. a variance between the writ in the 
regiſter and this, viz. that the words ad ipſdrum (viz. prac- 
fatas Marias comitifſae Banbury et Caroli Knolls, &c.) damnum 
non modicum et gravamen, were left out, and to this the 
plaintiff demurr'd. And per curiam, the pluries complain- 
ing of the delay done to the plaintiff in not executing the 

writ and the alias, thoſe words ad ipſerum damnum, & c. 
would be a material part of the writ, otherwiſe on the alias; 
and therefore being a variance from the regiſter in a point 
material, the writ muſt be abated, And fo it was. Hott 


chief juſtice (aid, that the homine replegiando, and the alias, 


are vicontiels and not returnable, but the pluries is always 
returnable in the common, pleas, or king's bench, and is 


Apluries homine 
replegiando is 
returnable, 

The firſt homine 
replegiando is 
not. acc, oft, 


87. ner is the * 


8 
Therefore if it 
varies from the 
regifter in a ma- 
terial point, it 
may be abated. 
Q. Whether 1wo 
perſons can join 
in un hcmins 
r*plegiando. 
Vide poit 987. 


the very writ the court holds plea upon. And he bid the + 
cour(-] of the plaintiff conſider, whether the counteſs of 


Beh and Charles Knolls could be joined in one writ ; 


Ford y, Burnham. Barnes Ito. Ed. 340. Doogl. 815. 459. 1. T. R. 
F | 


* 


3 
ö 
: 
: 
4 
: 
' 


— ww 4 a. 4 


* 
8 ———x 


904 | Trinity Term 2 Annz regine. 


Counteſs of in the firſt writ it would be well enough, it not being re- 
Ban®v*? turnable. But it is a queſtion, whether it would be ſo in 
Kyorts, the plurics. | 


Joie. Poſe. > Willan ver, The Hundred of Stancliffe. 


6 — E RR OR on a judgment given in the common pleas, 
in an action on the ſtatute of hue and cry. 13 Ed. 1. 
the flaruteof H. 2. c. 2. Mr. Broderick forthe plaintiff took two excep. 
bos and cry for tions to the count : firſt, that the maſter and ſervant were 
ay . laid to be in company, and that the robbers 1 the 
Teclarstion may ſervant, where it ſhould have been the maſter, the goods 
allege _ + being all the while in the maſter's poſſeſſion, be being in 
fone? company z and for this he cited Style 156, 319. 
tho' it tates that Holt chief juſtice agreed, that the goods were in point of 
themaſter wa in law in the poſſeſſion of the,gnaſter, and that in an indict- 
ee ** ment of * 2gainſt the thieves it would be well to ſay, 
vides that no that they robbed the maſter ; but he ſaid, that it would be 
tion mall be well in a declaration to declare according to the truth of 
— the fact, and leave the egnſtruction of the law to the judges, 
vatil a czrtain The ſecond. e that it was ſaid in the declara- 


\number of de tion quadfaginta dirs jam pratterierunt, which refers to the 


ve 7 Para time of the declaration; and fo the griginal, for ought ap- 


when it occurred pears, might be ſued out within forty days; and therefore 
5 — he ought to have ſaid, guadraginta dirt prasteriarunt before 
iy that the um the ſuit of the original. Mr. Chee for the defendants 
ber of days have ſaid, all the precedents were as this is, and compared it to 
now elapſed, de the caſe in 3 Lev. 246. of auhc, which is there held to 
en to it on refer to the time of the original. 
this account on Faſt chief juſtice ſaid, that they would take the robbery 
Parriculaty ig £0 have been committed the very day it is laid, and then 
according 15 the it appears upon the count that the forty days were paſſed, 
day on which it That if they would take advantage of it upon the original, 
is tated to have they ſhould have craved cher of it. And judgment was 
i med. - r | 


, | i 
before the 


' 


— 


laria ſus (reg- 
tando c.) per 
quod preecepit | 
&e. the king the court, that there was a ſufficient authority to make 
2 be go. an election, and that that authority was pur ſued, 
minatiee ca ro and. a ſortiori if it did not appear that it was not 
pexeepit. $.C. well putſued, then was there bo perſon elected, and 


Com. 132. * 
. double return dis ſufficient for Ihe plaintiff to allege that he was duly elefted, 
he need not ate any thing to ew that the cle jj was regdlats 8. ©. Com. 142, And tho' the 
Vat required the election of two perſons, he need not ſhew that % other perſon was cleft befices 
- himſel!, But if the plaintiff takes  vpop himſelf to Rate the cireumftances of the election, «nd 


appears upon that Rtatement to have been void. YU, if the decleration will not be bad. If an 


is directed to be done at the next court; und it 2ppeats that ſuch court was held on one day, and 


that the act. was not done untll a fubſ-quent oct, jt be preſurned the court was adjourned from 
the one dey to the other; rr 
properly have been given unleſs the a& had been regular. In the ſentence on ſuch « day of a 
particular month new next following,” the word ſallo wing will relate to the day, not to the month. 


* 
3 


* Ma 
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conſequently no party grieved to bring an action, nor no 
action could lie upon this ſtatute. And firſt, after the re- 
cital of the act of parliament in the declaration comes the 
writ, which is ſet out thus, qued guoddam breve domini regis 
e canc:llaria ſua emanaſſet, vicecomitibus civitatis Coventriae 
direftum, per quod quidem breve (recitando quod cum ds adviſa- 
ments, &c. ) vicecomitibus civitatis pracditiae praecepit fir miter 
injungenta, c. And fo it does not appear who it was 
commanded, there being no nominative to praecepit, and 
ſo for ought appears there was no authority to make the 
election. Secondly, the writ commands, that he ſhould 
make proclamation de die et loco praediftis, which refers to 
the day of the meeting of the parliament, which is the only 
time mentioned in the writ. Aud when the plaintiff in his 
declaration comes to ſhew how it was _— 
he ſays only that proclamation was made of the time 
election, but does not ſhew the proclamation of the time 
of meeting of the parliament. Thirdly, it did not appear the 
proclamatioh was made at the county court, much leſs at 
theygext, the words being only apud civitatem Conventriae 
and if that ſhould be taken to be the next county court, 
then the election could not be at the next county court; 
for he tells you, that proclamation was made at the city of 
Ovventry the fourth of December, that the election would be 
upon the ninth; and it was made accordingly theninth, which 
could not be the next county court, for that was the fourth 
and the county court being but one day in law, it muſt fal 
then, except it had been adjourned over to the ninth, which 
does not appear; and eſpecially it being ſaid to be the ninth 
of December then next following, which muſt be the Decem- 
ber twelve-month. Like the caſe of Fones v. Morley, ad- 
judged in this court Hil. 9 . 3. B. R. ante 287. where a 
man in Hilary term covenanted toYfevy a fine next Hilary 
term ; that was adjudged, muſt be 1 Hilary term 
twelve month. The ſame objection goes to the eleQion, it 
being only ſaid to have been made apud iam eandem civitatem. 
Fourthly, it does not appear any body but himſelf was 


choſen, and he ought to have ſhewed two were choſen; 


for the writ commanding them to chuſe two, if only one 
was choſen, the writ,vwas ill purſued in ſubſtance, and con- 
ſequently the election void, which is indeed the ground of 
all the other objections," the ſherith being bound in all 
things ſtrictly to purſue the diceQions.of the yrit; and if 
they vary from it, all their proceedings, as not being pur- 
ſuant to, their, authority, are void, and conſequently, the 
plaintiff not elected, which it is incumbent upon bim to 


make himſelf out to be, to intitle himſelf to an action. To. 


theſe objections it was anſwered by the counſel for the plain- 


tiff, that »s for the'hrſt it mult be underſtood the king. 
commanded, and that i: was, the idiom of the Latin language 


not to repeat the nominative caſe, but the verb ſhould be 
vpplied to ſuch perſon named before, as beſt ſuited with the 
44 31 795 eb x4; 81 te : | Pea | ſeuſe: 
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ſenſe: that it was 2 rule in the Hhintarit, that in verbis guo- 
rum ſignificatio ad hamines tantum pertinet, tertiae per ſonae no- 
minativus ſacpe ſubauditur : that the original writ in debt in 
the regiſter was juſt as this, praecipe 5 S. guad reddat J. 
NM triginta libras, quas ei debet et injuſle detinet, &c. Where 
F. 8. and J. M. are both dative caſes, and yet the Latin is 
well, without repeating guat J. S. ei debet, though J. S. 
was never named before in the nominative caſe; and 
though J. NM. be the ſubſtantive next going before, yet it is 
determined by the ſenſe o J. S. To the reſt of the objec- 
tions they gave an unſwer, that nothing was incumbent 
upon them, but only to ſhew that they were duly eleded; 
and that accordingly they had averred, that they. were 
debito modo elected, that whether the ſheriff procgeded re- 
gularly to the election in all the ſteps of it was not incum- 
Eos upon them to ſhe w, as neither that other was elected; 
it was enough for them to ſhew themſelves elected, which 
they had done, and that was now fend with them. And 
Mr. ſolicitor ſaid, that if the ſheriff had pro@eded to an 
election irregularly, yet be ſhould not take advantage off his 
own wrong; for then he would have nothing to do, but 
to make any irregular ftep in the election, and he would be 
ſecure from an action, let him act as he would. «Mr. Cow- 
per replied, that What was good Giceronian Latin, ! 
not be good in a declaration, for that required more cer- 
tainty. For the caſe of the writ he ſaid, that was well 
enough; for the intention of a writ was to tell the matter 
ſhortly, and from thence it has the name of breve; but de- 
clarations muſt be more particular. He ſaid; that the aver- 
ment of debito modo electus was not ſuſficient, without ſhe w- 
ing the manner of the election 3 and it was plain the plain- 
tift' counſel thought ſo, becauſe they had ſet it out: but 
that if what he had obſErved was true, that it appeared that 
the ſheriff had not purſued his authority, the-averment, that 
the plaintiff was debito mods elefius, could never make it 
2 5 becauſe it was an averment contrary to what ap- 
peared in their own declaration; and if the court would 
refer prazcepit to the words going before, there were two 
of them, the king and the chancery ; and then it would be 
uncertain to which of them it ſhould be referred. And if 
the ſheriff proceeded irregularly, he might be puniſhed in 

| parliament, &c. but he obuld not be liable to an action 
upon the caſe ſor a double return. 1 : 
Fil chief juſtice. | The pronoun iii in the nominative 
caſe is often underſtood, where there is, a word going be- 
fore, to which it may relate : the caſe of the-praccipe' quod 
reddat is in point; illi is there underſtood, and has a rela- 
tion to F, S. which went before. But then it is objected. 
that it is the nature of a writ to decare the matter ſhortly. 


But though it be the nature of a writ to tell the matter 


7 ſhortly, yet it muſt be Latin, and 1 <) 
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{od ſenſe; The writ need not indeed be ſo particular as Hare 
the declaration; as in treſpaſs, it is enough to ſay in the gyzs, 
writ; quare bona ſua cepit : but when you come to declare, 

u muſt mention the particulars: But then it is objected, 
that indeed this is —— Latin in Cirero, but it is not good 
in u declaration. ' But ſure What is good Latin in Cicero is 
goodLatirin law. In the concluſion of a plea . it is the con- 
fant way for us to fay, i hoc paratus it ver ficare, without 
repeating the pronoun ile. So here, if you leave out the . 
parentheſis,” the words will run thus, guoddam breve domini 
regit ecanceffaria ſua emanaſſet vicetomitibus civitatis Coventriae 
diredtum per guad Juidem breve vicecomitibus civitatis praediftae 
praltepit fer imungendo, &c. that muſt be, % 88 
But it is d, that it is uncertain whether it ſhould be 
ille or illa ; hat is, whether it ſhould relate to the king or 
the chancery. But the Chancery cannot command by a 
writ, but only the king; and all writs are in the king's 
name. The lord chanicellor indeed fits in the court, and 
iſſues out the proceſs 3 but it is the king who commands in 
the proceſs, and it cannot' be underſtood otherwiſe. And 
if this would be the'ſenſe of the words leaving out the pa- 
rentheſis, it will be the ſenſe of them with it in; for the 
parentheſis does not break the ſenſe at all, nor will make 
it worſe But then it is objected ſecondly, that it does not 
appear heft that there was a regular ele&ion, Nay, Mr. 
Cnuper ſays, that it does not only not appear, that there 
was a regular election, but the contrary appears, viz. that 1 
it was irregular, But I think the contrary is true, for the 
election might be at the next county court, though it is 
not faid that it was, for nothing appears to the court but 
that the county” court might be adjourned; and ſince it 
might be ſo, why ſhall not we underſtand that it was ſo? 

But beſides all this, it would have been enough for the 

plaintiff” to have ſaid in his declaration, that a writ was di- 

refted to the ſheriffs, and that thereupon, the ſheriffs pro- 

ceeded to an election, and that the plaintiff was debits 

modo electus, and he might bave left out all this matter, 

about the manner of the election; ang that which is in the 

declaration beſides, leaving out all that matter, brings the 

plaintiff within the benefit of the ſtatute, and he might. 

have averred his concluſion, without ſbewing any vremilles | 

t all. And if be might have fo done, then when nothing 

appears in theſe premiſſes to the contrary, why ſhall not 

we intend, that the election was well? But then Mr, Cow- 

per objected, thaꝶ it does not appear that two were choſen. 

Suppoſe the ele will chooſe but one, or they agree to Vader a writ foo 

chooſe one firſt, We then the other, and accordingly they we ce elen of | 

chooſe the firft well, ant} the ſecond is a void election; the 8 a 

2 the one — not = _ becauſe either another void as to the = 

is not"choſeg or not well choſe. Beſides,” this i ority dez it may be 
be torn es ace an dad god a to the 
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Harzt t do two thingy e it be well executed as to one of 
not execut 


Orr, wem, the ng ef it as to the other will not 

5 — * avoid thg exeeution of it as to the firſt. Like the caſe of 

1 àꝛ poweg of revocation z a man may revoke part only, or 

WW part at one time, and part at another: ſo here, the electors 

3 be rg may choaſe., one firſt, or only, and not another, and 

_ _ nuthorities'in execution of juſtice. are fayoured z and there- 

ſore if. (a) 2 writ be directed to four bailiffs, two may 

| cute, it. es, it appears upon the writ that the ſhe- 

_ riffs, haye. returned two; ihflentures, vis. one with Sir 

briflepher Hales and ine and the other with Hophins 

©, and Neale, But ſu 

= execution of the writ, 
v | it! Since he * 

| | „Com, © Feturn, he (5 

. e in the proceedings, 


Paul juſtice,” Leaving opt the parentheſis, the matter 


the ſheriff take advantage of 
d to execute the writ, and make 
| never take advantage of any error 


The chancery cannot command by a writ, it muſt be the 


ed upon the record, that the election was 4 void election, 

the plaintiff could. not have maintained this action; but it 

does not appear, that the ſheriff, made proclamation of the 

time of the meeting of, the parliament; but yet he might 

have done it, though it does not appear upon the writ, in 
which it ig by no means. neceſſary to ſer it out. It appears 

he made proclamation, of the time of the election; but 

then it is ſaid, it dees not appear he made the election at 

the next county court. But nothing appears to the-con- 
rary: It is faid, it does, becauſe the proclamation was 

made upon the fourth, that the election would be upon the 
niath, and then it was had ; and therefore the county court 
being but one day in law, the ninth not be the next 
county court, for that was "the fourth, But the court 
might be adjourned; and if the election had not been at 
the next county court, the plaintiff could not bave-had 2 
rerdi The plaintiff hay nothing to de te ſhew another 
was eh; he has ſhewed, he was duly elected himſelf, 
and ſo he has made himſelf out to be the party grieved, 

an that is enough for bim to ſhew. This matter might 
have been taken advantage of upon the trial.” 


Gal and; Powys ogreed; and judgment was given for 
e 377 ST 5 enn 
DD chief juſtice faid, this was not like the caſe of 
Nu vun My ; for this muſt- relate to the day of the. 
month; that being ſpoken. of the term, which is An intire 
thing, could not de con otherwiſe, And Powe! 
agreed that it differed mueb. 


Ls 


42 
* 
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e were an irregularity in the 


is plain, and it is the nstufe of a parentheſis to be left out. 


king muſt command. There is more doubt upon the 
maiter of the adjournment. I think, that if. it had appear- 
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+/+» Coggs ver. Bernard: | 
8. 0. Com. 133. Satk. 26, 3 Salk. 11; Holt. 23. Entry, Salk. 735» poſt, 
may . Vol. 3. p. 163. . 22 
N ati action pon the caſe the plaintiff declared, quod cum 
Bernati the — 1 the tenth of 3 13 mo 
zuat, Cr. a et, ſalve et ſecum eleuvare, Anglice to take 
* ſeveral . — 4 sb ) hatin z certain cellar in D. 
et ſalus et ſecure deporere, Anglice to lay them down again; in 
a certain other cellar in Mater lane the ſaid defendant and 
his ſeryants and agents, tam neg/igenter et improvide put them 
down again into the ſaid other cellar, quid per deft:Tum curae 
iu the defendant; his ſervants and agents; one of the 
caſks was ftavee, and a great quantity of brandy, viz. ſo 
many gallons of brandy was ſpilt. After not guilty plead- 
ed, and a verdi for the plaintiff, there. was 1 motion in 
arreſt of judgment; for that it was bot alledged in the de- 
claration that the "defendant was a common potter, not 
averred that he had any thing forghis pains. And the caſe 
deing thought to be a caſe of great conſequence; it was 
this day argued ſeriatim by the whole court, | 
Gould jaſtice. I think this is a god declarativn. The 
dbjection that has been miade is, becauſe there is not any 
conſideration laid. Hut I think it is good either way, 2 
that any man, that undertakes to carry goods, is liable to 
an action, be he a common carrier, or Whatever he is, if 


through his negleci they are loft, or come to any damage: 


and if a pruemium be laid to be given, then it is without 
queſtion fo. The reaſon of the action is; the particulat 
truſt repoſed in the defendant; to which he has concurred 
by bis aſſumption, and in the executing which he has miſ- 
carried-by his neglect. But if a man undertakes to build 


909 


If a Min under 
takes to c · rry 
go"''s (a) ſafe 
and Long <4 ; 
is reſponfible 
for any d mage 
they may (ſuſtain 
in the carriage 
thro? his negle& 
tho” he was not 
a common car 
riet and was to 
have nothi g for 
the Carriage. 
Vide 1 H. Bl. 
153. & Jones on 


bailmeat; 


a houſe, without any thing to be had for — an (5) 3) Via poſt; 


ation will not lie for non-performancez bec 
pakum. So is the 
with a friend, and are ſtolen from him, n ion will lies 
29 AN a8: But there will be a difference at caſe upon. 
the evidente; hot the matter appears; if they were ftolen by 
reaſon of a-groſs neglect in the baile, the truſt will not ſave 
him from an action, otherwiſe if merely no gtols negſect. 
So is Dyer. & Stud. 129. upon that di 

litference is where he cqmes to goods by finding. Dar, & 
Stud, ubi ſupra. Ow. 141, But if a min takes upon bim 
expreſsly to do ſuch a fact ſafely and ſecuftly, if the thing 
comes to any danſage by his miſcartiage, an action will lis 


enge. | The ſame 


ſe it is dum 919. 
44.6. 36. 80 if Ot te depoſited. 
int 


—- 


4 


z2ainſt him; IC it be only. s general bailment, the bailes - 


will not be chargeable; without a groſs neglect. So is Ni. 


160. 2 H. 5. 11. 22 Af. 41. 1 K. ig, Bre. action fur u 
roſe. 58. 'Southcote's caſe is a hard caſe Thdeed, to oblige all 
men, that take goods to keep, to a ſpecial acceptance, that 


they will keep them as ſafe as they would do cheit own; which 


(a) Vide Jones, 6% - 
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Coe Is à thing no mas living that is not a lawyer could think of: 
baus, And indeed it appears by the report of that caſe in Cro. E.. 
3815, that it was adjudged by two judges only, viz. Gaw- 
22 Clench. But in 1 Ventr. 121. there is a breach aſ- 
fGigned upon à hond conditioned to give a true account, 
that the defendant had not accounted. for 300. the defend- 
ant ſhewed that he. locked the money up in bis maſter's 
+ _ warehouſe, and it was ſtole from thence, and that was held 
to be a good aceount. But when a man undertakes ſpe- 
cially to do ſuch a thing, it is not bard to charge him for 
* his neglect, becauſe he had the goods committed to his 

cuſtody. upon thoſe terms, n | 

Powys agreed upon the negleQ. 


— 


_ Powell. The doubt is, becauſs it is not mentioned in 

the declaration, that the defendant had any thing ſor his 
Pains, no that he was a common porter, which, of itſelf 
imports a bite, and that he is to be paid fer his pains. So 
that the queſtion is, whether an action will lie againſt a 
man for doing the office of a friend; when there is not any 
particular neglect ſhewn F And I hold, an action will lic, 

as this caſe is. And in order to make it out I ſhall firſt 

.- . ſhew, that there zre great authorities for me, and none 


. ol cc cf. 


againſt me; and, then ſecondly, I ſhall ſhew the reaſon and fo 
214 of this action: and then thirdly, L ſhall. conſider South- WY 
Lottes caſe, C 5 
I. Thoſe authorities in the Regifer 110. 4. b. of the pipe . — 
of wine, and the cure of the horſe, are in point, and there d 
can be no anſwer given them, but that they are writs, Dy 
which are framed ſbort. But a writ upon the caſe muſt F 
mention every thing that is material in the caſe, and no- 2 
thing is to be added to it in the count, but the time, and FR: 
fuch other circumſtances. But even that objection is an- a 
fwered by Raft. Entr. 1 3. c. where there is a declaration ſo 20 
| . The year books are full in this point. 43 Ed. 3. 3 
33. 4. there is no particular act thewed. There indeed the ka 
weight is laid more upon the neglect, than the contrad. 7 
But in 48 Ed. 3. 6. and 19 H. 6. 49. there the action is yy 
. Keld to lie upon the undertaking, and that without that it 7 
would not lie; and. therefore the undertaking is held to be s 
the matter traverſable, and a writ is quaſhed for want of " 
laying a place of the undertaking., 2 H. 7. 11. 7 H. 4. 14 the; 
theſe caſes are all in point, and ths action adjudged to lie en 
upon the undertaking. he” in 
2. Now to give the reaſon of theſe caſes, the gift of theſe _ 
Actions is the undertaking, The party's ſpecial ee u, 
and undertaking obliges him fo to do the thing, that tbe 1 0 
bailor come to no damage by his neglet. And the bailee 
„in this caſe ſhall anſwer accidents, as if the goods are of of 


ſtolen ; but not ſuch accidents and caſualties as happen b) 
the act of God, as fize, tempeſt, Cc. So it is N 
' | k 5 8 0 9K * | | l | 3 | u 


. py — . - 
7% 


Ee 
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Palm. 548. For the bailee is not bound, upon any under- 
taking againſt the act of God. Juſtice Jones in that caſe 
puts the caſe of the 22 A. where the ferryman' overladed 
the boat, That is no authority I confeſs in that caſe, for 
the action there is founded upon the ferryman's act, viz. 
the overlading the boat. But it would not have lain, ſays 
he, without that act; becauſe the ferryman, notwithſtand- 
ing his undertaking, was not bound to anſwer for ſtorms. 
But that act would charge him without any undertaking, 
becauſe it was his own wrong to overlade the boat. Bur 
dailees are chargeable in caſe of other accidents, becauſe 
they have a remedy againſt the wrong doers : as in caſe 


the goods are ſtolen from him, an appeal of robbery will 
lie, wherein he may recover the goods, which cannot be 


had againſt enemies, in caſe they are plundered by them; 
and therefore in that caſe he ſhall not de anſwerable. But 
it is objected, that here is no conſideration to ground the 
action upon. But as tothis, the difference is, between 
deing obliged to do the thing, and anſwering for things 
which he has taken into his cuſtody upon ſuch an undertak- 
ing. An (a) action indeed will not lie for not doing the thing, 
for want of a ſufficient conſideration ; but yet if the bailee 
will take the goods into his cuſtody, he ſhall be anſwerable 
for them; for the taking the goods inte his cuſtody is his 
own act. And this action is founded upon the warranty, 
upon which I have been contented to truſt you with the 
goods, which without ſuch a warranty I would not have 
done. And a man may warrant a thing without any con- 
fideration. And therefore when I have repoſed a truſt in 
you, upon your undertaking, if I ſuffer, when I have ſo re- 
ied upon you, I ſhall have my action. Like the cale of the 
counteſs of Salop. An action will not lie againſt a tenant 


at will generally, if the houſe be bürnt down. But if the 


action had been founded upon a ſpecial undertaking, as that 
in conſideration, the leſſor would let him live in the houſe, 


he promiſed to deliver up the houſe to rde in as good 


repair as it was then, the (%) action would have lain upon 
that ſpecial undertaking. But there the action was laid 
generally, \ + OE K 

» Southcate's (e) caſe is a ſtrong authority, and the reaſon 
of it comes home to this, becauſe the ae bailment is 
there taken to be an undertaking to deliver the goods at all 
events, and ſo the judgment is founded upon the undertsk- 
ing. But I cannot think, that a general bailment is an 
undertaking to keep the goods ſaſely at all events. That is 
hard. Cote reports the caſe upon that reaſon, but makes 
a difference, where a man undertakes ſpecially, to keep 


goods as he will keep his own. Let us conſider the reaſon 


of the caſe. For nothing is law that is not reaſon, Upon 


(e) That notion in Southcote's caſe. 4 Rep. $3. b. that a genee.l bailmene 
and a bailment to be ſafely kept is ail one, was denied to be law by the whole 
court, ex relatione.m'ri. Bunbury, Note to 3d Ed. 

. conſileration 
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(a) Vide poſt 
919. and the 
books there 
cited. 


Warranty with. 
out 2 conſider- 
ation is good. 


(5) Vide Com. | 
627. Burr, 1 
1638. . | b 
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eonſideration of the authorities there cited, I find no ſuch 
r Ing Ed 4 - b. there is ſuch an opinion by 
Danby, The caſe in 3 H. 7. 4. was of a ſpecial bailment, 
ſo that that caſe cannot go very far in the matter. 6 F. 5. 
12. there is ſuch an opinion by the by. And this is all 
the foundation of Southcate's: caſe, But there are Caſes 
there Cited, which are tronger againſt it, as 10 H. 7. 26. 
29 Af. 28. the caſe of a pawn. My lord Coke would Hin- 


guiſh that caſe of à pan from a bailment, becauſe the 


pawnee has a ſpecial property in the pawn; but that will 
make no difference, becauſe he has a ſpecial property in 
the thing bail'd to bim to keep. 8 Za. 2+ Fitab. — 
9 . the caſe of goods bail'd tg a man, lock'd up in a cheſt 

zud ſtolen ; and for the reaſon of that caſe, ſure it would 
be bard, that à man that takes goods into his cuſtody to 
keep for a friend, purely out of kindneſs, 20 his friend, ſhould 


EY be chargeable at all events. Bus then it is anſwered to that, 


05 Vide Jones 


Y * x „ 2 7 
© fy * 
* 
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that the Wales might take them ſpecially. There are many 
ba s don't know that difference, or however it may be 

th them, half mankind never heard of jt. $0 for theſe 
—— think 2 general bailmegt is not, nor cannot be 
taken to be, a ſpecial undertaking to keep the goods bail'd 
ſafely againſt all events, But if (a) a man does undertake 


ſpecially to keep goods ſafely, that is a warranty, and will 


oblige the bailee to keep them ſafely againſt perils, where 
he bas his remedy over, but not againſt ſuch where he has 
no remedy over. 


Holt chief juſtice. The caſe is ſhortly this. This de- 


ſendant undertakes to remove goods from one cellar to ano- 


ther, and there lay them down ſafely, and be managed them 
ſo negligently, that for want of care in him ſome of the 


r were ſpoiled. Upon not guilty pleaded, there has 
en a verdict ſor the plaintiff, and that upon full eyidence, 


tze cauſe being tried before me at Guildhall, There bas deen 


* 


a motion in #rreft of judgment, that the declaration is in- 
ſufficient, becauſe the — is neither laid to be à com · 


mon porter, nor that he is to have any reward for his labour. 


| (h Vide Jones 
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So chat the defendant is not chargeable b his trade, and a 
private perſon canngt be e in an ion without a te- 
Ward. * 
I have had a great conſideration of this * and 8 
ſome of the books make the aQion lie 5 the reward 
ſome upon the promiſe, at firſt I made à great —— 
whether this declaration was good. But upon conſideration, 
as this declaration is, I think t action will well lie. In ordet 
to ſhew the grounds, upon which a man ſhall be charged wiih 
oods put into his cuſtody, I muſt ſhew the ſeveral ſorts of 
zilments. And (% there are fix ſorts of bailments. The 
firſt fort of bailment is, a bare naked bailment of goods, de- 


. by ops wh 40 ee to 3. for the ſe of the 
delle; 
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muſt be ſome juſt and honeſt reaſon for it, or elſe ſome 
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baijor; and this I call a and it is that ſort of Coo, 

bailment which is mentioned in Scathcate's caſe. The fe- B .. 

cond fort is, when goods or chattels that are uſeful, are 

lent to a friend gratis, to be uſed by him; and this is called 

commedatum, becauſe the thing is to be reſtored in fpecie. Accommoda- 

The third ſort is, when goeds are left with the bailee to * 

be uſed by him for hire; this is called lacatis at conductio, and 1,,cuio. 

the lender is called locator, and the borrower conductor. 

The fourth ſort is, when goods or chattels are delivered to Pawns. 

another as a pawn, to be a ſecurity to him for money bor- 

rowed of him by the bailor ; and this is called in Latina va- 

dium, and in Engliſh a pawn or a pledge. The fifth fort is Things to be 

when goods or chattels are delivered to be carried, or ,,.,. 

ſomething is to de done about them for a reward to be paid 

by the perſon who delivers them to the bailee, who is to 

do the thing about them, Tbe ſixth ſort is when there To be carried 

is a delivery of goodg or chattels to ſomebody, who is to vithou: reward. 

carry them, or de ſomething about them gratis, without 

any reward for ſuch his work or carriage, which is this pre- 

{ent caſe. I mention theſe things; not ſo much that they 

are all of them ſo neceſſary in order to maintain the propo- 

ſition which is to be proved, as to clear the reaſon of the 

obligation, which is upon perſons in caſes of truſt. \ 
As to the () firſt fort, where a man takes goods in bis 4 man whe ces 

cuſtody to keep for the uſe of the bailor, I ſhall conſider, ceives good#to 

for what things ſuch a bailee is anſwerable. He is not Fre fe 

anſwerable, if they are ſtole without any fault in bim, nei- ay a hes % 

ther will a common negle& make him chargeable, but he »nſwerable for 

muſt be guilty of ſome groſs veglet. There is I conſeſs ira or. » 

a great authority againſt me, where it is held, that a gene- they —— Pg 

ral delivery will charge the-bailee to anſwer for the goods tain, unleſs he 


if they are ſtolen, unleſs the goods are ſpecially accepted, ö \ 
to keep them only as you will keep your own. But (5) my gicR with reſ- * 


will have it, that there is no difference between a ſpecial 
acceptance to keep ſafely, and an . Fi generally to if he was guiley + 
keep. - But there is no reaſon gor juſtict in ſuch, a caſe of *f*b* ſame ne- | 
a general bailment, and where the bailee is nat to have any e ed | 
reward, but keeps the goods merely for the uſe of the bailor, D. acc: ante 65350 
to charge bim without ſome default in bim. For Lend. rer 
if he keeps the goods in ſuch à caſe with an or- Jones 46, 62. 
dinary care, he has performed the truſt repoſed in bim. 
But according to this dotrine the bailee muſt anſwer for 
the wrongs of other people, Which he is not, nor cannot 
be, ſufficiently. armed -againft, If the law be fo, there 


univerſal ſettled rule of law, upon which it is grounded; 

and therefore it is incumbent upon them, that advance 

this doctrine, to ſhew an undiflurbed rule and practice of 

the law according to this poſition, But to ſhew that the 

tenor of the law was always otherwiſe, I ſball give a hiſtory 
6 hat 9:0 36, (5) Vide ante 655, Jones 44. 

M 4 | of 
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bailee ſhould not aaſper for the goods. That caſe they ſay 
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of the authorities in the books in this matter, and by them 
ſhew, that there never was any ſuch reſolution given be- 
fore Southcot/s caſe.” Phe 29 Af. 28. is the firſt caſe im the 
books upon that learning, and there the opinion is, that 
the bailee is not char geable, if the goods are ſtole. As for 8 
Eaw. 2. Fitz. detinue, 59. where goods were locked in a 
cheſt, and left with the bailee, and the owner took away the 
key, and the goods were ſtolen, and it was held that the 


differs, becauſe the bailbr did not truſt the bailee with 


0 
his improved. But the practice has heen always at Guild- 


opinion of that caſe. When I read Squthcote's caſe hereto- 


fore, I was not fo diſcerning as my brother Potiys(tell us he 
was, to 'difailowithat caſe at firſt, and came not to be of 
F 3 till I had well conſidered and digeſted that 
Aatter. 1 


hough I muſt confeſs reaſon is ſtrong againſt 


tte caſe to 11 a man for doing ſuch a friendly act for 


For ii he keeps the goods bailed to him, hut as he keeps his 


his friend, but ſo far is the law from being ſo unreaſonable, 
that ſuch a bailee is the leaſt chargeable for neglect of any. 


own, though he keeps his own but negligently, yet he is 


"> > not chargeable for them, for the- keeping them as he keeps 
bis own, is an argument of his honeſty. - A fortiori he ſhall 


not be charged, where they ne ſtoſen without any neg- 
| leckt in him. * Agreeable to this is Bran, lib. 3. c. 2. 99» : 


. J. S. apud quem” res deponitur, re obligatur, et de en re, 


guam accepit; reflituenda tenetur, et etiam ad id, fr quid in re 


. © depoſna dals commiſorit 3 culpæ autem nomine non tenetur, ſcilicet 


defudiae vel negligentiae, quia gui negligenti amico rem cuſlodi- 


endam trudit, ſibi ipſi et propriae fatuitati hoc debet imputare. 


As ſuppſe the bailee iz an idle, careleſs, drunken fellow, 
ad comes home drunk, and leaves all his doors open, * 
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by reaſon thereof the goods happen to be ſtolen with his 
own ; yet he ſhall not be charged, becauſe it is the bailor's 
own folly to truſt ſuch an idle fellow. So that this ſort of 
bailee is the leaſt reſponſible for neglects, and under the 
leaſt obligation of any one, being bound to no other care 
of the bailed goods, than he takes of his own. This Brac- 
on I haye eited is, I confeſs, an old author, but in this bis 
doctrine is agreeable to reaſon, and to what the law is in 
other countries. The civil law is fo, as you have it in 


Fuftinian's Inſl. lib. 3. tit. 15. There the law goes farther, 


918 
Coces . 


. 
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for there it is ſaid, Ex eo ſolo tenetur, ſi quid dols commiſerit- 


cultat autem nomine, id ei, deſidiae ac negligentiae, non tene= 
tur. Itagus ſecurus oft qui parum diligenter- cuſloditam rem 
ſurto amiſerit, quia qui negligenti amico rem cuſtodiendam trodit 
non ei, fed ſuae facilitati id imputare debet. So that a baliee 
is not chargeable without an apparent groſs neglect. And if 
there is ſuch a groſs neglect, ĩt is looked upon as an evidence 
of fraud. Nay, ſuppoſe the bailee undertakes ſafely and ſecurely 
to keep the good inexpreſs words, yet even that won'tcharge 
him with all ſorts cf neglects. For if ſuch a promiſe were put 
into writing, it would not charge ſo far, even then. Hob. 34. a 
covenant, that the covenantee ſhall have, ogcupy and enjoy 
certain lands, does not bind againſt the as of wrong doers, 
3 Cro. 214. acc. 2 O. 425. ace. upon a promiſe for quiet 
enjoyment, Andif a promiſe will not charge a man againſt 
wrong doers, when put in writing, it is herd it ſhould do 
it more ſo, when ſpoken, Doc. & Stud. 1 30. is in point, 


that though a-bailee- do promiſe to re- deliver goods ſafely, 


— if he have nothing for the keeping of them, he will not 
anſwerable for the acts of a wrong doer. 80 that there 
is neither ſufficient reaſon nor authority to ſupport the opi- 


nion in Southcote's caſe 3 if the bailee be guilty of groſs ne- loG or damage 
— by a 
wrong doer. 


gligence, he will be chargeable, but not for any ordinary 
neglect. As to the ſecond fort of bailment} viz. commoda- 


tum or lending gratis, the borrower is bun to the ſtricteſt 45. 


care and diligence, to keep the god, ſo ax. to- reſtore 
them back again to the lender, becauſe the ballet has a be- 


nefit by the uſe of them, ſo as if the bailee be guilty of the damage or loſs 


if it was occafie 
oned by bis nes 


leaſt neglect, he will be anſwerable; as if a man ſhould lend 
another a horſe, to go Weſtward, or for a month; if the 


| bailee go Northward, or keep the horſe above a month, if Jones 65, 72+ 
any accident happen to the horſe in the Northern journey, if be und the 

or after the expitation of the month, the bailee will be god, in a man- 

chargeable; becauſe he has made uſe of the horſe contrary ver not war- 


to the truſt he was lent to him under, and it may be if the 


horſe had been uſed no ather wiſe than he waglent, that ac- loan. Vide 
tident would not have. befallen bim. This is mentioned in Jones 68, 69. 


Bracton ubi* ſupra : his words are, I autem cui res aliqua 


uenda datur, re obligatur, quae commodata ci, ſed mag na di fer- 
fatia of inter mutuum et cemmodatum; quia is qui rem mutuam 


8 e accepity 


A groſs negle& 
an evidence of 
fraud, 


Tho' a man 
who takes goody 
to keep gratis 
for the uſe of 
the bailee ex- 
preſsly under - 
takes to redeli- 
ver them ſaſ 
he is not reſ- 
fible for any 


Sed vide Jones 
The borrower 


of goods is re- 
ponfible for apy 


lea. Vide 


5 . (49910 compel th pct 60 ap bi. if 
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ene | aceepit, ad ipſam reffituendam tenetur, vel ejus pretium, 1 forte - 


ap, incendio, ruina, gin, ant latronum vel heſtium incurſu, con- 
— ſumpta fuerit, Ay —.— ſubiratia wel ablata. Et — rem 
Note in the. wtendam accepit, nan ſuficit ad rei cuſtodiam, quad talem dili- 
eh ye — gentiam adhibeat, 2 ſuis rebus propriis adbibere ſelet, ji 
modatzm, but alius tam diligentius potuit cuſlodire; ad vim autem majorem, 
that muſt ao vel caſus fortuitos non tenetur quis, niſi culpa ſua interuenerit. 
3 by / rem ſibi commodgtam dumi, ſecum ditulerits cum peregre 
— profettus ſuerit, et illam incurſu boftium vel praedonum, vel 
ſupra, from gon noufrogio amiſerit non off dubium guim ud rei reffitutionem tene- 
has taken all tur. I cite this author, though I confeſs he is an old one, 
his diſtinctions, becauſe his opinion is reafonable, and very much to my 
I e er." preſent purpoſe, and there is no authority in the law to the 
The borrower contrary. But if the bailee put this borſe in bis ſtable, 
of god ſhall and he were ſtolen from thenee, the bailee ſhall not be 1 
go n_—_ werable for him. But if he or his ſervant leave the houſe or 
robbery, unleſs Rable doors open, and the thieves take the opportunity of 
the ee was that, and ſteal the borſe, he will be chargeable z becauſe the 
elit, neglect gave the thieves the occaſion to teal the horſe. 
ſome neg] Bratton lays, the bailee muſt uſe the utmoſt care, but yet 
Vice Js * he ſhall not be chargeable, where there is Juch a force as he 
5 cannot reſiſt. 
. As to the third ſort of bailment, ſeilicet lecatie or lending 
fible wherever for. hire, in this caſe the bailee is alſo bound to take the ut- 
the borrower © moſt care and to return the goods, when the time of the hir- 
l 86. ing is expired. And here again Imuſt recur to my old author, 
and. not elf- fol. Ga. 5. Nui pro uſu ve/timenterum auri 8 al- 
. terius oraamonti, vel jumenti, mercedam dederit uri promiſerit, ta- 
Lit ab as dgſucratur .cuftodia, gualem (a] dilig paterfami- 
lian furs rebus adbibet, guam fi praefiiterit, * ram aligus caſu 
amiſerit, ad ram reflituendam non tanebitur. Nec Juffica aliguem 
taum diligenti am edbibere, qualem ſuis rebus propris aubiberet, 
fuperias diftim. ei. From whence 
e let out for a reward, the hirer 
| e, ſuch as tbe moſſꝰ diligent 
2 | | father of @ family uſes; and if he uſes that, be fhall be diſ- 
charged. Bujevery man, how diligent ſoever he be, beiog 


liable to the accident of robbers, though a diligent man is not 


ar dee ſo liable as a careleſs man, . bailee ſhall not be anſ- 
| werable in this caſe, if the goods are ſtolen. 

As to che fourth fort . 

paso, in this I ſhall consider two things; firſt, what 

property the pawnee has in the (pawn or pledge, and - 

' "condly for what neglects he ſhall make, ſatisfaction. As 


9 18 . OY to the 6rſt, be has a ſpecial Ws. 2 (c) the pawn is | 


$: Holt, a ſecuring to the pawnee, at he be repaid his debt, 


- 
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ſuch as it will be the worſe far uſing, the (a) pawnee can- 
nat uſe it, as cloaths, Cc. but if it be ſuch, as will be never 
the worſe, as if jewels far the purpaſe were pawn'd to a 
Jady, ſhe (4) might uſe them. But then ſhe muſt do it at 
her peril, for whereas, if ſhe keeps them lock'd up in her 
cabinet, if her cabinet ſhould be broke open, and the je w- 
els taken from thence, ſhe would be excuſed ; if the wears 
them abroad, and is there robb'd of them, ſhe will be an - 
ſwerable. And the reaſon is, becauſe the pawa is in the 
nature of @ depoſit, and as ſuch is not liable to be uſed, 
Aud to this effect is Ow. 123. But if the pawn be of ſuch 
A nature, as the pawnee is at any charge «bout the thing 
pawn'd, to maintain it, as a harſe, cow, c. then (c) the 
pawnee may uſe the horſe in a reaſonable manner, or milk 
the cow, Cc. in recompenſe for the meat. As tothe ſecond 
point Bracton g9. 5. gives you the, anſwer. Creditor, 
gui pignus accepit, re obligatur, et ad illam refiituendam te- 


wtwr; et cum huj uſmodi res in pignus data ſit utriuſque gra- 


tia, ſcilicet debitoris, quo magis ci pecunia crederetur, et credi- 
toris gue magis ei in tuto fit creditum, ſufficit ad ejus rei 
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(a) 8. P. 3 Salk. 
268, Holt 528. 
Salk. $22. 
If a pawnee _ 
uſe the pawn 
about the keep - 
ing of which he 
is at no charge, 
he is anſwerable 
at all events for 
any loſs or 
damage which 
may happen 
with reipeR to 
it while he is 
ufing it. S. P. 
3 Salk. 268. 
Holt 528. Salk. 
522. vide Jones 
1. 


cuſttgram diligentiam exatiam adhibere, quam ji praeſliterit, et 


rem caſu amiſerit, ſecurus eſſe paſſit, nec impedietur creditum 
petere. Ii effect, if a creditor takes a pawn, he is bound 
to reſtore it upon the payment of the debt; but yer it is 
ſulicient, if the pawnee uſe true diligence, and be will be 
indemaified in ſo doing, and notwithſtanding the loſs, yet 
he ſhall reſort to the pawnor for his debt. Agrezable to 
this is 29 /. 28. and Southeet-'s caſe is, But indeed the 
reaſon given in Sauthcots's caſe is, becauſe the pawace has 
a ſpecial property in the pawn. But that is nat the reaſon 
of the caſe; and there is another reaſon given for it in the 
book of Ie, which is indeed the true reaſon of all theſe 
caſegy that the law requires nothing exttaordinaty of the 
pawnee, but only that he ſhall uſe an ordiaary care for te- 
. ſtoring the goods. But indeed, if the money for. which 
the goods were pawn'd, be tender'd to the pawuee before 
they are loſt, then the pawnee ſhall be 


The pawnee of 
oods is reſpon- 
ble for any loſs 

or damage with 

reſpeft to the 
pawn while be is 
warranted in 
detaining it, if 
it was occafion» 
ed by his neg» 
ligence. Vide 

Jones 75. 

vtherwite he is 

not. 8. P. 3 

Salk 268. Salk, 

$12. vide Jones 

73 8 

But he is an- 

ſwerable at all 


wetable tor them; events lor any 


becauſe the pawnee, by detaining them. after the tender of loſs or damage 


the money, is a wrong doer, and it is a wrongful detainer 
ofthe goods, and the ſpecial property of the pawnee is de» 
termined. And a man that keeps goods by; wrong, muſt 
be anſwerable for them at all eveats, far the detaini 
them by him, is the reaſon of the loſs. Upon the ſame 
difference as, the law is in relation to pawns, it will be 
found to ſtand in relation to goods found. 5 
keeps goods by wrong ig at all events anſwerable for their loſs ar damage, vide 
As to the fifth ſort of bailment, viz. a delivery to carry 
or otherwiſe manage, for a reward to be paid to the bailee, 
thoſe cafes are of two forts ; either à delivery to one that 


of ®: 


which happens 
after he ought 


to have returned 


the pawn 

P. 3 Salk. 
263, Holt gas. 
Salk. 522. vide 
ante 753. Jones 
79+ | 


A man that 


Jones 70, 71, 


exerciſes a publick employment, or a delivery to a private 


(3) 8. 4 ay 268. Holt 528. Salk. 522. * 


Jones 80, 81. (c) S. 
P. 3 Salk, 2 Holt 528, Salk, 522, vide Jones 81. 


perſon, 


9 8 


_ -Coccs 
. 
BZANARD. 
If goods are 
delivered to a 
perſon ina 


public employ- 


ment for a 
purpoſe in re + 
ipect of which 
He is a to have 
a reward he is 
anſwerable for 
any loſs or 
damage which 
Is not occa- 
Kone by the 
act of God or 
the king's 
enemies. S. P. 
Holt 131. R. 
acc. 1 Wilſ. 
281. Barclay v. 
Yann, B. R. 
E. T. 24 G. 3. 


Trent and Mer- 


ſev Company v. 
Wood. B. R. 


E. T. 25 G. 3 


1 T. R. 27. 
vide ante 264. 
Str. 128. Burr. 
2300, 2827. 
Jones 103. 

A bailiff or 
factor, tho" he 
is to have a 
reward js not 
anſwerable for 
any loſs or da- 


mage which was 


not occaſioned 
or facilitated by 
his neglect. 
S. P, Holt 131, 
Wide 1 Vent. 
121, 2 Lev. 5. 


A man to whom 


goods ate deli. 
vered for a 
purpoſe In re- 
ſpect of which 


he is to have no 


reward is not 
anſwerable for 


Caſe lies for 


- negligently / 
Ex-cuting 2 

commiſ 

n. vide 1 H. 


I. 458. 


commiſſion behaves himſelf negligently, he is anſwerable. Fin- 
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perſon. Firſt if it be to a perſon of the firſt ſort, and he 


is to have a reward, he is bound to anſwer ſor the goods at 
all events. And this is the caſe of the common carrier, 
common hoyman, maſter of a ſhip, Oc. which caſe, of 
a maſter of a ſhip was firſt adjudged 26 Car. 2. in 
the caſe of Mort v. Slew. Raym. 230. 1 Vent. 190. 
238. The law charges this perſon thus intruſted to carry 
goods, againſt all events but acts of God, and of the ene- 
mies of the king. For though the force be never ſo great, 
as if an irreſiſtible multitude of people ſhould rob him, 
nevertheleſs he is chargeable... And this is a politick eſta- 
bliſhment, contrived by the policy of the Jaw, for the 
ſafety of all perſons, the neceſſity of whoſe «affairs oblige 
them to truſt theſe ſorts of perſons, that they may be ſafe 
in their ways of dealing; for elfe theſe carriers might have 
an opportunity of undoing'all perſons that had any dealings 
with them, by combining with thieves, Cc. and yet doing 
it in ſuch a clandeſtine manner, as would not be poſſible to 
be diſcovered. And this is the reaſon the law is founded upon 
in that point, The ſecond ſort are bailies, factors and ſuch 
like. And though a bailie is to have a reward for his ma- 
nagement, yet he is only to do the beſt he can, And if he 
be robb'd, c. it is a good account. And the geaſon of his 
being a ſervant is hot the thing; for he is at a diſtance from 
his maſter, and acts at diſcretion, receiving rents and ſell- 
ing corn, &c. And yet if he receives his maſter's money, 
and keeps it lock'd up with a reaſonable care, he ſhall not 
be anſwerable forvit, though it be ſtolen. But yet this ſer- 
vant is not a domeſtick ſervant, nor under his maſter's im- 
mediate care, But the true reaſgn of the caſe is, it would 
be unreaſonable to charge him with a truſt, farther than the 
nature of the thing puts it in his power to perform it. But 
it is allowed in the other caſes, by reaſon of the neceſſity of 


| the thing. The ſame law of a factor. 89 55 


As to the ſixth ſort of bailment, it ig to be taken, that 
the bailee is to have no reward for his pains, but yet that 
by his ill management the goods are ſpoiled. Secondly, it 
is to be underitood, that there was a neglect in the ma- 
nagement. But thirdly, if it had appeated that the miſchief 
happened by any perſon that met the cart in the way, the 
bailee had not been chargeable. As if a drunken man had 


come by in the ſtreets, and bad pierced the caſk of brandy; 


in this caſe the defendant had not been anſweratle for it, 


becaufe he was to have nothing for his pains. Then the 


bailee having undertaken to manage the gobds, and baving 
managed them ill, and fo by his neglect a damage. has hap - 
pened to the bailor, which is the caſe in queſtion, what 
will you call this? In Bratton lib. 3. 100, it is called man- 
datum. It is an obligation which 2 ex mandato. It is what 
we call in Engliſhan acting by commiſſion, And if a man acts 
by commiſſion for another gratis, and in the executing his 


Nu 
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vius in his commentaries upon Juſlinian, lib. 3. tit. 27. 684. 
defines mandatum to be contractus quo aliguidgratuito gerendum 
committitur et accipitur. This undertaking obliges the under- 
taker to a diligent management. Bracton ubi ſupra ſays, 
contrabitur etiam obligatia non ſolum ſcripto et verbis, ſed et con- 
ſenſu, ſicut in contrattibus bonae fidei; ut in emptionibus, 
venditionibus, location bus, conduct ionibus, ſocietatibus, et man- 
datis. I don't find this word in any other author of our 
law, beſides in this place in Bra#on, which is a full autho- 
rity, if it be not thought too old. But it is ſupported by 
good reaſon and authority. | 


The reaſons are, firſt, becaufe in ſuch a caſe, a neglect 
is a deceipt to the bailor. For when he intruſts the bailee 
upon his undertaking to be careful, he has put a fraud upon 
the plaintiff by being negligent, his pretence of care being 
the perſuaſion that induced the plaintiff to truſt him. And 
a breach of a truſt undertaken voluntarily will be a good 
ground for an adion. 1 Roll. Ab 10. 2 Hen, 7. 11. a 
ſtrong caſe to this matter. There the caſe was an action 
againſt a man, who had undertaken to keep an hundred 
ſheep, for letting them be drown'd by his default. And there 
the reaſon of the judgment is given, becauſe when the party 
has taken upon him to keep the ſheep, and after ſuffers them 
to periſi in his default; in as much as he has taken and ex- 
ecuted his bargain, and has them in his cullody, if after he 
does not look to them, an action Hes. For here is his own 

viz. his agicement and promiſe, and that after broke 
of his ſide, Mall give a ſufficient cauſe of action. 
1 | : : : 


But ſeroadly.j 
to ground this promiſe upon, and therefore the undertaking 
is but nudum Mum. But to this I anſwer, that the owner's 
truſting him with the goods is a ſufficient conſideration to 
oblige him to a careful management. Indeed if the agree- 
ment had been executory, to carry theſe drandies from the 
one place to the other ſuch a day, the (a) defendant had not 
been bound to carry them. But this'is a different caſe, for 
aſſumpſit does not only fignify a future agreement, but in 
ſuch à caſe as this, it ſignifies an actual entry upon the 
thing, and taking the truſt upon himſelf. And if a man 


1 
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A breach of a 
truſt undertaken 
voluntarily is a 
good ground for 
an action. Vide 


Jones 56, 37. 


is objected, that there is no conſideration. | 


(4) Vide ſoneg 
$6. 57, 06. * 


will do that, and miſcarries in the performance of his truſt, 


an action will lie againſt him for that, though no body could 
have compelled him to do the thing. The 19 Hen. 6. 49. 


and the other caſes cited by my brothers, ſhew that this is 


the difference, But in the 11 Hen. 4. 33. this difference 
» clearly put, and that is the only caſe concerning 
this matter, which fas riot been cited by my brothers. 
There the action Was brought againſt a carpenter, for 
that he bad undertaken to build the plaintiff a houſe within 
ſuch a *ime, and had not dane it, and it was adjudged the 
ation would not lie. But there the queſtioa was put to the- 

| court, 


* 
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Coors cbt, what if he had built the bouſe upſkilfully,. and it is 
nnclns; agreed in that cafe au sction would have lain. There has f 
been 2 queſtion made, if I deliver goods to A. and in con- 
ſideration thereof be promiſe to re · deliver them, if an ac- l 
denn ken, tion will lie for not re-delivering them; and in Telv. 4. . 
ver good in judgment was given that the action would lie, But that 0 
confideration of judgment was afterwards reyers'd, and according to that re- 
r verſa}, there was judgment afterwards entered for the de - 
him, an action feridant in the like caſe. No. 128. Bat theſe caſes were 
villlie again grumbled at, and the reverſa};of thay judgment in Yelv. 4. y 
re-delivering Was ſaid by the judges to be a bad/refolution, ad the con- f 
them. Vide trary to that reverſal was afterwards moſt folemnly adjudged ; 
. Jenes 50, 31. in 2 C. 667. Tr. 21 Fac. 1. in the king's bench, and that p 
judgment affitmed upon writ of error. And yet there is þ 
no benefit to the defendant, nor ne confideration in that 
AD caſe, but the having the money in bis poſſeſſion, and being a 
3 - . trufied with it; and yet that was held to be a good confidera- 
| tion. And is a bare being tr wich another man's , 
goods, muſt be taken to be a fufficient conſideration, if | 
- the bailee once enter upon the truft, and take the goods p 
into bis poſſeſſion. The declaration in the caſe df Hors v. 
 Slwwasdrawn by the greateſt dra wer in England in that time, ö 
and in that declaration, as it was always in all ſuch cafes, it q 
was thought moſt prudent to put in, that a reward was to 
be paid for the carriige. Aud ſo it has been uſual to put 
it in the writ, where the ſuit is by original. I have ſaid 
thus much in this caſe, becauſe it is of great conſequence, | 
that the law ſhould be ſettled in this point, but I don't b 
know whether I may have ſettled it, or may not rather have F 
unſettled it. But however that happen, Thave ſtirred theſe h 
points, which wiſer heads/in time may ſettle, And judg- s 
ment was given for the plaintiff. a” | 0 
Regina verf Goddard and Carton. f 
8 | | 38. C. Salk. 274. . obo n 
In an indie _ N indictment for forging an aſſignment of a leaſe: 1 
ment mattet of | ; the indiatment was, Furateres'fuper ſacrumentum ſuum P 
—— . — pracſentant, qued cum itflatum exiftit per quandam mdentwr am, 6 
by way of gued J. S. dime at conceſſſſet, et per candem indenturam : 
recital,  dimifu et ce, Ec. the detendant falſe fabricavit guandam 4 
| Fide pot 1363+ frgmationemy Jive fcriptum val inderſamentin in ſeriptis, teur i 
3 cufts- „ ty ne And then fets out the af- 1 
en aſſigement ſignment in ba 'verba, and at the end was the mark of 4 
d eee ſuch a one, but n mark appear 'd upon the pefen. | 4 
ef inducement only Vide poſt 1363. Nx. Whether upon ſuch at jade ment an allegation that 
it is witneſſed by à certa'n indemure that the leſſor had demiſed, and by the ſaid igderitare did t} 
demiſe, it is a ſufficient allegation that there was a leaſe; Unleſs ſuch yn was by deed, tl 
the indid ment muſt ſhew that it was figned- If a party is four.d guilty-of a mifuemeanor upon bs 


7 one indiftment, and then a ſecond is preferred again him fbr the {me uffence under the idea 
that the former was defeQive, the court will 'not-as of coruſe enter judgment for kim upon chat 
© before they make him plead to the other. Tie ue ples in abatement to an indietment for 2 
=>” miſdemeanor, that there is another inditment depending »gainT the defendant for the fame 


de effence | | 
; 7 | | The 
* : " * 1 
2 19 . * 4 . 
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The firſt exception was, that the indictment was laid 
with a Ned cum, which was ill. But the court held that 
was well enough, being but inducement, And Halt chief 


921, 
Rroina 


. 
Goppards 


juſtice ſaid, this differeth from a declaration in treſpaſs, be- 


cauſe in that caſe, there is nothing of recital in the declara- 
tion, as there is here, and when the indictment comes 
to charge the fergety, it does charge it poſitively, 

The ſecond exception was, that it was not ſaid that there 
was a demiſe, and if there was no demiſe, there could be no 
aſſignment, but only that by certain indenture teflatum 


exiſlit that J. S. demiſed. And as to this exception the | 


court were divided, Het chief juſtice and Powys held, that 
the et per candem indeniuram conceſſit et dimiſu, was a poſitive - 


diſtin averment of a leaſe, and had no relation to the 1% 
tatum exiflit. Powell and Gould on the contrary, that that, 
as well as the- dimifiſſet, mult refer to the te/latum exiſtit. 
And Powell ſaid, they could not take this to be a diſſinct 
ayerment, becauſeghey muſt take it to be the recital of the 
leaſe, the conſtant em of deeds being to put both in, viz. 
hath demiſcd and doth demiſe. Holt ſaid, it was well to 


declare in covenant with a quod cum teflatum exiſtit, nay - 


even when you-come to ſet out the covenant, you may ſay, 


teflatum exiflit quod convenit, But Powell ſaid, that would 
not rule this caſe, for that, it may be, might be ruled 
upon precedents, which often rule caſes, | | 
The third exception was, that there was no mark upon 
the poſfea. And now fince the ſtatute of frauds 29 Car. 2. 
c. 3, A leaſe is not aſſignable without writing ſigned by the 
party. And this was agreed to be a good exception by the 
whole court. But Holt chief juſtice ſaid, if the indictment 
bad been, that the defendant had forged- a-deed gf aflign- 
ment, and then they had ſet it out thus, without any mark, 
that (a) had been well enough, becauſe. ſigning: is not ne- 
ceſſary to a deed, and deeds antiently worte ant ſigned. But 
now Les the ſtatute of frauds, an aſſigument by writing, if 
it be not « deed, muſt be ſigned, and the 
pearing to be any more, this ought to been ſhewed 
to be ſigned, or ele it is no aſſignment. | 

Powell juſtice ſaid, that in the caſe of the King v. Newtan 


in Charles the Second's.time, , Keb. 366. 367. betaule- an 


indictment of forging ſaid only ſcriptum, and did not (ay 


frillatum, the judgment: was reverſed, upan n writ of etror 


out of Cheſter. * 
This matter was ſtirred in-Eafter termy and now the firſt 


e this not ap- 


Deeds need not 
de ſigned. | 
Vide 29 Car, 22 
8. 3. 2 Rt. 


Com, 306, 


day of this term, Mer. ſerjeant Darnall. ſhewed the court, 


that the indictment upon the file was right. And Holt ſaid, 
that he doubted then here had been no ttial at all, this be- 
ing a matetial vatiance. But there having been a new in- 


() 8. F. Salk, 342. 


dictment 


* 
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— 
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|, „ and an immaterial iſſue, makes default at nifi prius, and yet bas a verdict on the iſſue, 
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Ron, dictment found, pending this matter, the court would not 
Gorvary, determine theſe exceptions, but made him plead to that, 

where theſe things were amended ; but they ſeemed in omni- 

bus to retain their former opinions. | 

Then the counſel for the defendants moved, that before 
the court would make them plead to the new indictment, 

they would enter judgment for the defendants upon this. 

But the court ſaid, they would make no bargains with them. 


| No plexdiog , , Holt chief juſtice ſaid, a man could not plead over in any 


over but in - caſe, but in treaſon or ſelony, and not in caſe of a miſde- 


1 meanor ; and that a man, after be has been found guilty, 
can't plead that indictment depending in abatement, but 
muſt plead auterfoits convit. And the defendants. pleaded 
to the new indictment. | 

*  - | Regina ver, Scott. 

R. Ace. a T. HE defendant was indicted for not repairing the 
e ee pavement before his houſe in Gr ad commune 
Fr nocumentum, &c. And on Mr. Ward's motion it was quaſh- 
ed, becauſe it was not ſaid, how he was obliged to repair it, 
and this was not within the late act of parliament for pav- 

ing the ſtreets. 22 & 33 Car. 2. c. 17 

Intr. Mich. 13. | 1 82 

%. B. KR. Staples ver. Heydon. 
| COD ws N treſpaſs for breaking his wharf, and cutting down 
warded in down his fences, the plaintiff declares againſt two de- 

11 fendants, for two treſpaſſes done at two ſeveral times. 


fendant bas One defendant pleads, not guilty as to the whole. The 


made BT other defendant as to the firſt, pleads this ſpecial juſtifica- 
er! 279. tion, that one Gray was poſſeſſed of this wharf and a 


Salk. 121. timber · yai next adjoining for ninety years; and while 
Mod. 3. he was ſo poſſeſſed, had and uſed a way from this tim- 


SR Et, ber-yard over this wharf to the Thames, and being ſo 
Aung that 7.8. poſſeſſed did demiſe the timber-yard to Heydon for, a leſſer 
was | of term; and that the plaintiff erected this fence, and topped 
——.— ang up his way, and the defendant cut it down. And in 
n the leaſe there was a grant of all ways and paſſages, c. 
ſe ſſio * , | 

way from * over the locus in quo, that he underlet to the defendant, and granted to bim 
all ways, Kc. and that the defendant had no other way to the tefminus ad quem, the allegation 
that the defendant had no othür way to the terminus ad quem is ſurpluſage. $. C. 6 Mod. 1. 
And an iſſue taken therein js immaterial, Such a juſtification ought to ſhew the commence- 


ment of J. 3's. term. $.C. 6 Mod. 1. vide ante 331. and the books there cited, In caſe of a. 


confeflion and avoidance tho* the matter of avoidance is ill pleaded, the plaintiff hall not take 


Judgment upon the confeſſion if it could have been well pleaded. 8. C. Salk. 174. 4 Salk, 121. 
6 Mod, 1, vide ante go, and the books there cited, where there is an immaterial iſſue, and 


the defendant makes default at nifi privs, and the jury find the iſſue for him, there can be no 
udgment for him, but the ſuit ſhail in general abate. vide poſt 926, In treſpaſs agaipft two de- 
dants for two treſpaſſes, if the one-pleads not guilty and is found guilty as to one of the 
treſpaſſes and not guilty as to the other, and the other juſtifies both diſtinctly, and has a demurrer 
to one plea to that which applies to the treſpaſs upon which the other defendant was found not 


judgment can be entered upon the record. vide poſt 926. 
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and ayers, that he had no other way to the river Thames. Srarrz⸗ 
And to this ples there was a demurrer. And to the other yn 
treſpaſs he pleaded the ſame juſtification and the plaintiff 
replied, that he had another way; and ifſue was taken upon 
that. And at niſi privs the defendant made default, and the 
inqueſt was taken by default, and there was a verdict for the 
defendant, and 6d. conditional damages upon the demurrer, 
and the other defendant was found guilty of the firſt treſ- 
paſs and not guilty of the ſecond, 


And firſt it was moyed, that there might be a repleader in 
this caſe, the iſſue being wholly immaterial ; for it was not 
material, whether he had any other way to the Thames or 
not. Indeed if he had averred, he had no other way at all 
'to his timber-yard, but over the wharf, that might have 


been material, for then-it might haye paſſed of neceſſity. : 


But the court held, that they could not award a repleader 
in this caſe, becauſe the defendant by his default at the trial 
was out of court, and conſequently there could be no re- 
pleading. pt". 


But Hel chief juſtice ſaid, that if the defendant had 
made out a good title to the way in his plea, and then had 
made this impertinent averment, and the plaintiff had re- 
plied and taken iflue upon it; there bad needed no repleader, 
but it had been aided by the ſtatute of jeoſails by the verdict. 
Which Powell denied, and faid that it would not have been 
aided, but there muſt have been a repleader in caſe there 

had been no default; and he held, that it was. neceſſar to 
ſhew a title to the way in this caſe. And be took a differ 
ence between an action upon the caſe for ſto a way; 
there the action being againſt a wrong doer, it is enough to 
ſhew a poſſeſſion: otherwiſe where a man will juſtify a treſ- 
paſs by it. 1 | 


| #1 
And they all held, that both the juſtifications were 
naught: and Holt faid, that it was ill, to plead the term for 
without ſhewing the commencement of it; and 
that it was a kind of preſeription hich could not be in te- 
nants for years. But he faid, if fy had pleaded, that 
ſuch an one was ſeiſed in fee of both, th there was 2 way 
always uſed, &c. and that he demiſed to Gray, and Gray © 
to the defendant prout, Qt. that had been a good title, "for 
then it paſſed by the demiſe of Gray as appurtenant. 80 if 60 
he had ſaid, that ſuch a one was ſeiſed in fee of both, and 
demifed to Gray, and Gray made the way, and then demiſed; 
for then it had paſſed alſo as appurtenant. Abd Powell 7 + 
it might have been "pleaded by way. of 2. from the 
termor. Then Mr. Weld faid, that the defendant having by 
Vor. II. Mer b r 254 i 
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h is plea confeſſed the treſpaſs, and ſaid nothing to juſtify it 
the plaintiff ought to have his judgment, however the iſſue 
"was. And for that he cited 3 Cro. 214. an action for ſay- 
25 he is as very a thief as any in Warwick gaol. The de- 
fendaat pleaded, that he comforted a felon, and ſo he ſpoke 
the words, and iſſue upon that. And though the iſſue was 

. agreed to be immaterial, inaſmuch as that matter would not 
make him a thief, but only à felon; yet in regard he had 
confeſſed the ſpeaking of the words, judgment was given 
__ him upon his own confeſſion, without regard to the 
iflue. And 1 Leon. 68. debt againſt the defendant, as exe- 
tutor of an executor : the defendant pleads plene adminiftra- 
vit the goods of his teſtator, and iſſue upon that; and 
though that was held to be immaterial, yet the court gave 
judgment for the plaintiff by nibi/ dicit, becauſe he had not 
anſwered the charge, which was as executor of an executor. 


But Holt chief juſtice took this difference: That where 
the defendant confeſſes a treſpaſs, and avoids it by ſuch a 
matter as can never be made good by any fort of plea, 
there in ſuch a caſe judgment ſhall be given upon the con- 
feflion, without regard to ſuch an immaterial iſſue. And fo 
is the caſe in 3 Cro. 214. for there the matter of the juſti- 
fication could never be made good by any fort of plea, For 
his being an accefſory to a felony would never juſtify the de- 
fendant in calling him thief. But where the matter of the 


juſtification is - ſuch a matter, as if it were well pleaded, 
would be a good juſtification, there though it be ill pleaded, 


yet that ſhall not be taken to be a confeſſion of the plaintiff's 
action, as in this caſe here of the way. The caſe in Leon. is 
not law. For the ſaying he had fully adminiſtered the goods 
of his teſtator, does not confeſs aſſets of his teſtator's teſta- 
tor. (Note, when Leon was cited, the judges ſeemed to 
fight it,) and the books do all of them, if they be narrowly 


| looked into, turn upon this difference; where the confeſ- 


ſion is full, and the matter of the plea is ill in ſubſtance. 


' Powell, This is no confeflion. The old books take 2 
difference between an expreſs confeſſion, and a nient dedire. 
And though the way be ill pleaded, you cannot call that an 
"expreſs confeſſion. | | | 
Hut. It is contrary to the tenor of all the bosks. And 
as to the matter of the repleader, Holt ſaid upon a former 


argument, that the defendant being out of court by bis de- 


fluault, it was impoſſible to award a repleader. For upon 2 
- - © Yepleader both the parties muſt replead, which the defend - 


unt can never do, being out of court. And there is no way 
to bring the defendant into court again; neither can the 
© plaintiff wave the default, as he may in a real action. In 2 


real action, if the tenant makes default upon the a 


— ee 
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the return of the original, a grand cape is awarded, and upon Sr, 
the return of it, if the demandant infifts upon the default, 
he ſhall have judgment final. But the demandant may wave 
the default, and take an appearance upon the grand rape. 
And that is regulat, becauſe there the defendant comes in 
by proceſs. So if the tenapt make default at ni privs, the 
default is recorded, and a petit * is awarded, and upon the 
return of that, the tenant may ſave his default. But when 
the defendant makes default in a perſonal action, the default 
can never he waved, For there is no proceſs to bring him 
into court again: and beſides, the day of niff privs and the 
day in bank is all one day, and therefore a default at ai 
prius cannot be waved at the day in bank. 


. 
Hs Do. 


At the ſtirring this caſe again Holt chief juſtice ſaid, that - 
ſome old books held, that where the defendant made default 
after iſſue joined, judgment ſhould be given by default, and 
not the inqueſt taken by default. Some old books indeed 
are ſo, but I never underſtood the reaſon of them, A dif- 
ference has been taken indeed, wherga releaſe was pleaded, 
and where other matter; in the firſt caſe, becauſe that plea 
confeſſes the debt, if the defendant made default at the 
| trial, judgment ſhall be given againft him by default ; but 
even in that caſe they agree, the plaintiff may go on to 

trials if he will. As to all other caſes, it is a general rule, 
. that there ſhall be no judgment by default after iſſue joined, 

By the ſtatutes of m. 2. and Marlb. the defendant can 
have but one default after iſſue joined, and that muſt be q 
proximum diem. Now you always appear upon the return of 
the wenire facies. But in thoſe days the defendant was called 
ſolemnly upon the return of the venire facias; and if he 
made default, then went out a diſtringat, in which was in- 
ſerted a clauſe to diftrain the defendant to appear; but if he 
made default, then there was no other proceſs to bring him 


7 into court again, and ſo his default was peremptory. You 
have got a trick of making default, but let me warn you 
never to make defaults any more; for it will be hard to 

a maintain that any judgment can be given for the defendant, 

i after he has made default. Powell juſtice ſaid, that a de- 

10 fendant, after he has made default, is not ſo out of court, 
but that judgment may be given againſt him, but he can 
never have a day in court again. And the court ordered N 

1d the counſel ſor the plaintiff to conſider, whether judgment 

er might not be given agaiaſt the defendant in this upon his 
on Wben che caſe was ſtirred again, and this matter of the 

_ confeſſion mentioned again, the court over ruled it again 


upon the ſame diſtinctions. See 20 Hen. 6. gi, 32. 2 
Hen. G. 58. 
| | . Na Hel 


. 
- 
* . 


at leaſt 1 
of the county. And probi and legalkes homines. Vide poſt 13056. Sed vide ante 388. 
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Startzs Hel chief juſtice took notice of the ſtatute of Marlb. c. 13. 
8. and Mein. 2. c. 27, and as I took it ſaid, that by thoſe ſta- 
Hzrvon. tutes the defendant could have but one effoin or one default 
after iſſue joined, and that upon the venire facias ; ſo that if 

he made default upon the diffringas, he was quite out of 

court, and the jury ſhould be taken by default: but that be - 

fore iſſue joined, the firſt default was peremptory, and judg- 


3 ment ſhould be given againſt the defendant by default. 


Powell ſaid, that there way a difference between real and 
perſonal actions; that in perſonal actions the inqueſt ſhould 
be taken by default otherwiſe in real actions. 

And the court were of opinion, that ſeeing the parties 
could not be let in again to replead, to abate the writ. But 
then Mr. Veld moved for judgment upon the demurrer, be- 
cauſe the plea was naught.” And the court were in doubt 
how to give judgment as this caſe ſtood, there being ſome 
difference about the ſtating the caſe. But Pewel juſtice 
was of opinion, that as this caſe is put, the writ might be 
abated for the laſt creſpaſs, and judgment given for the 
plaintiff for the firſt, But the caſe was adjourned. 
Upon the Ee Brag caſe again, the caſe appeared to be 
contrary, and the defendant, that pleaded not guilty gene- 


| («) Qzbwhether rally, was found guilty (a) of the firſt, and not guilty of 


thee dc gude, the ſetpnd ; and ſo the difficulty was, how they ſhould give 
of the firſt, and judgment ? for they agreed that they could not give judg- 
N i. Went for part only, but they muſt give judgment upon the 
_ the caſe Whole record for the whole, as to both the defendants : and 
does not appear alſo, that upon the immaterial iſſue, the judgment muſt be, 
contrary to what that the bill be abated, and that a bill might be abated as 


CR part of the treſpaſs, and ſtand good for the reſt ; but 


ER ſtared to be, 


and it hould they never knew it abated as to one defendant, and ſtand 

— —— good againſt the other. And it was adjourned (b.) 
IG; iO SY T _ report in 6 — 7. the goury — the 
: 3 2 1 „% 1 
. for dens,” and 2 the — | the plaintiff, me 


Regina ver. Crofts. 


It cught to ap. \ N inquiſition of forcible detainer of a copybold mel. 


— 6 ſuage in Sire , of which Henry H. was 
nurn  ſeiſed in tee according to the cuſtom, &c. was found againſt 
— detainer the defendant the eleventh of December 1702. before Mr. 


who took it were "I | 
ef the 78 bench by 
bourhood of the certiorari, after ſeveral motions it was quaſhed, becauſe 


place whers the jt did not appear that the jury before whom the in- 
Vide $4.6. quiſition was taken were of the | neighbourhood, nor of 


c. 9. or 


ils 
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the county, it bei 
ſacramentum Georgii Frank » Sc. coram the two juſtices, 
and did not ſay of what place the jury were, nor proborum 
a legalium honunum comitatus praeditti. Lamb. Juſt. 163. 
Keb. 286. Raymond counſel againſt the defendant. 


Regina vegſ Robert Mead an attorney. 


IHE defendant and eight others were incorporated un- 

J der an act made in the 39 El. by the name of the ſur- 
veyors of the highways at. Ayleſbury in the county of Bucks, 
and were truſtees of a charity called Bedford's gift. An 
information was preferred againſt the defendant, for execu- 
ting this office, being an office of truſt, without baving 
taken the oaths, contrary to 25 Car. 2. c. 2. To which he 
pleaded not guilty. And now Mr. Raymond moved for a 
rule, that the profecutor might have two books produced, 
which theſe ſurveyors kept, in which they entered their 
elections, and alſo their receipts and diſburſements ; and 

that he might take copies of what he thought neceſſary, 
and that the books might be produced at the next aſſizes at 


the trial. But per curiam denied, becauſe they are perfectly _ 


of a' private nature, and it would be to make a man pro- 
duce evidence againſt himſelf in a criminal proſecution, 


perſons incorporated by a 


private nature. | 
Weſtbrooke et alii ver” Andrews. 


RROR on a judgment given againſt the defendant 

in the common pleas, in an action of treſpaſs for 
breaking the plaintiff 's cloſe, &c. after ſeveral pleadings. 
And now the error aſfign'd was, that there was no capiatur 
entered. But per curiam, ſince the late ſtatute 5 V. & M. 
. 12. which takes the away the proceſs for the capiatur pro 
fine, cy need be none entered. And judgment was 


| Y +. 45 44 


T court, upon proceſs at the plaintiff's ſuit for 
debt, eſcaped. Whereupon the plaintiff upon an 5 — 
of the eſcape procured an eſcape warrant from Mr. Juſtice 
Gould; dy virtue whereof the defendant was taken up in 
St. Chnent's pariſh, and carried to Newgate. The defend- 
ant moved by his counſel that he migfit be ſet at liberty, 


* 
— 


755 
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HE defendant being in the Marſbalſea priſon of this 


927 


only ſaid, inguiſitio, &c. capta per 9 


Caorre. 


in ſupport ofa 
criminal proſe- 


| diſdurſementi 
private act for repairing highways, and taking care of a charity, are of ® 


Iatr. Mich. 1 
Ann. B. R. Rot. 
456. 

Tis not neceſſary 
to enter a capia · 
tur upon A 
judgment for the 
plaint'f in an 
action of treſ- 
paſs. 


1 
a priſoner in the 
king's bench 

ride wo be bt | 
large before the 


uſual day rule ie 


made, tho“ his 
name-is compri- 
ſed in the com- 


mon petition, 
and afterwards inſerted in the rule. 


besauſe 
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bern becauſe he inſiſted upon it, he was abroad by virtue of a day 
Moxzwoop, rule, when he was taken by the eſcape warranty it being 
term time; and upon examination, and affidevit, the fact 


appeared to be, that he was taken up upon the eſcape. war- 
rant before the queen's bench fat that morning and that after 


the queen's bench ſat, he was in the petition among the 
other priſoners ; and a day rule as uſual was made, in which 
he was. And though there are to be no fractions in a day, 
yet the court held, that they ought not to ſet him at liberty, 
it appearing to them, that when he was arreſted, he had 
not any day rule,” be ii. tg 


muta” 8 Ward ver. Evans. 
. c. cen. 138. 6 Mod. 36. with fome difference. 8. k. 443; Holt. 126. 


11 f creditor de- N aQtion upon the caſe upon an indebitatus aſſumpſit was 


- Gres hie debtor brought, wherein the plaintiff counts on three pro- 


to pey part of miles, viz. for 601, received by the defendant to the plain- 


thirs perſon to tiff's uſe, for 60/. lent by the plaintiff to the defendant, 


whom the cre- and on an inſimul computaſſet for 6ol. On non T plead- 
* ed, the cauſe was tried at the ni prius at London, before 


a note from him the lord chief juſtice Holt. And on the evidence the fact 


to hi: cr-dirory | appeared to be; one Fellows a merchant, who kept his caſh 


— with the defendant Sir Stephen Evans, IHE in Lom- 


dorſement, but hard rect, was indebted to the plaintiff in 60/1. 10s. the 


2 r plaintiff ſent his ſervant to receive the money of Fellows, 


perſon may re Who ordered his ſervant to pay Ward's man the money at 


8 whom. vir Stephen Evans's, . Accordingly both the ſervants went 
for money has to Sir Stephen Evans's ſhop, and there Fellews's ſervant di- 
and received. rected the defendant's ſervant to pay Ward's ſervant the 
1 « ſervant who 50 J. 105. and to indorſe it on a note of rool. from the de- 
| money ac- fendant to Fellows, in part of payment of the 100/. The 
cept a gold. defendant's ſervant accordingly indorſes 600. 107: as paid on 
amich 8 pore nc the ſaid note of 100 J. and then paid 103, to Ward's ſer- 
acc-ptance does vant, and gave him à note ſubſeribed by one Mullis a gold- 
not bind bs ſmitb, for 60. payable to one Freeman or beurer, which 


maſter. & C 3 the plaintiff's ſervant- accepted. This tranſaction was about 


— 2 noon, and at that time Wallis was à ſolvent perſon, and 
oe es 4. continued paying his bills till night. Next morning the 
een 4: plaintiff's ſervant coming with the note to receive the 60/. 
11 Mod. 72.88. of Mallis, found that Wallis had ſtopped payment, and was 


or omits ſending become inſolvent. | Whereupon the plaintiff brings this 


within a jeafon.. action againſt-the defendant for the 60/. Note, it did not 


able time. Vice appear upon the evidence, that the plaintiff was conuſant 


11 Mod. 22. 58. of, or priuy to, this tranſaction of his ſervant, or had given 


If ſuch a note ie 2 ; T 4 | 
gien ar non, DIM any authority to receive a note inſtead of money, or a 
ic is lub. beni proved of it afterwards, This matter at the requeſt of 


early to ſend it 


back the next morning. If a gold{mith's note payable on demand in the plece which it is pail . 
next morning 


aways. is paid away about uon, it is ſufficiently early to preſent it for payment t 


| Vide bene. 2. | . 
- , , 
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deſendant's counſel was drawn up by way of caſe, and was 

put in the paper to be argued. n 
Three points were made in this caſe. Firſt, whether 
this evidence was ſufficient to maintain the declaration on 
any of the three counts. Secondly, whether the acceptance 
of the note upon Mallis by the plaintiff's ſervant without 
his direction or approbation ſhall bind the plaintiff. Third- 
ly, whether the delivery of ſuch a note be in law a good 
and actual payment of the 60/7. | 

Mr. ſerjeant Hall was of counſel for the defendant, and 
gave his opinion for his client, but did not think it neceſſary | 
to labour the points, |; 

Mr. ſerjeant Darnall for the plaintiff argued, that the 
ſervants of merchants might in ſome cafes bind their ma- 
ters by their acts, but then it muſt be in the buſineſs of a 
merchant; but a ſervant can't accept à bill of exchange 
drawn upon his maſter, to bind his maſter, unleſs there be 
plain and ſtrong evidence, that the maſter gave him autho- 
rity ſo to do. And be cited Li Mercatoria, 265. and a 
treatiſe concerning bills of exchange by, John Marius, 47. Note, Her chief 
A fartieri the ſervant in this caſe can't bind the plaintiff Tice aut Me 
without his conſent, where there is not the ſame neceſſity, . very good 
nor the ſame advantage to the public by encouraging Þook. : 
of trade. 2. This is no actual payment, for the law ad- 
judges nothing actual payment, but money, or other thir 
given or taken in ſatisfaction by conſent of both hk 
5 Co. 119. Pynnel's caſe. This note is but a bare piece of 
paper, not valuable in itſelf, nor valuable to the plaintiff, 
for he can't bring any action to compel the payment of it, 
but in the name of (a) Freeman, who may refuſe-to give (a) Sed vide r 
him leave to | uſe his name, He agreed, that if 4. Show. 235, 2 
ſells goods to B. for 50 l. and at the ſame time B. an 
gives 4. ſuch a note for 50. and 4. accepts it; this 483. | 

) is an actual payment, although the note be never re- (4) vide poſt 
ceived ; becauſe it ſhall be taken as part of the contract, 910, Bayley 12, 
that A. was to accept ſuch note in ſatisfaction for his goods. 4, 48. 
But where thete is a preceding debt or duty, as in this caſe, 
ſuch (c) note will not amount to payment, till it be paid, ( Vide pon 
unleſs (4) there be any negligence and delay in the party 93% 1% 12, 
who takes the note, in going to receive it. For if the 3 F . 
goloſmith continues ſolvent for a long time after the note Chan. 200. 2 
delivered, and the party keep ihe note by him without de- WII 353- 
manding the money, and afterwards the goldſmith become 
inſolvent ; he that took the note ſhall ſtand to the loſs of 
it, becauſe by keeping the note he prevented the other from 
| receiving it. But in this caſe the fact is otherwiſe, for the 
plaintiff's ſervant went the next morning to receive. the 


money. | | | | 
1 
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Was Hol chief juſtice, When a ſervant is ſent to receive 
5 money on a bill, he can't accept a note inſtead of money, 
without the particular directions of his maſter. Suppoſe 
the ſervant in this caſe had brought Wallis's note home to 
the plaintiff, and the plaintiff had ſent him back with it, 
refuſing to accept it, and inſiſting to have money, then it 
would not have been 'a payment beyond all doubt. But in- 
deed if the maſter does give his conſent ' ſubſequent to the 
taking of the note, that will amount to an authority prece- 
dent. But then I am of opinion, and always was (not- 
withſtanding the noiſe and cry, that it is the uſe of Lom- 
bard-fireet, as if the contrary opinion would blow up 
Lombard. rect) that the acceptance of ſuch à note is not 
actual payment. I agree the difference taken by my brother 
Darnall, that taking à note for goods fold is à payment, 
becauſe it was part of the original contra z but paper is 
no payment where there is a precedent debt. For when 
| ſach a note is given in payment, it is always intended to 
de taken under this condition, to be payment if the money 
oth de paid thereon in convenient time. This note was de- 
mamaanded within convenient time, but if the party who takes 
tte note, keep it by him for ſeveral days, without demand- 
ing it, and the perſon who ought to pay it becomes inſol- 
vent, be that received it muſt bear the loſs.; becauſe he 
prevented the other perſon from receiving the money, by 
"deraining the note in his cuſtody. As for the nature of 
che action, I am of opinion, that an indebitatus aſſump/it for 
monies received to the plaintiff's uſe lies properly in this 
___ _ "Eaſe, and that this evidence is ſuſſicient to maintain the 
plwKhẽintiff 's declaration. For when the'60/. was indors'd 
on Fellow?'s bill, as fo much actually paid by Sir Stephen 
'* " Evans to Fellows,” Fellows directing that ſum to be paid to 
** the plaintiff, and the defendant having the money in his 
hands, it amounts to a receipt of ſo much by the defend- 
ant to the plaintiff*s uſe.” No doubt the action were main- 
tainable, if the plaintiff had brought the note back again 
to the defendant, and though be did not, ſince it does not 

4... amount to actual payment, the plaintiff muſt recover. 

Poll juſtice, This evidence will maintain the declara- 
ee "tion, for Fellows caſh remaining in the defendant's hands, 
yen by the indorſment the defendant is diſcharged from ſo 
5 much of Felletos's note as againſt him, that money being 
to be paid by his direction to the plaintiff, it is a receipt by 
| _ "the defendant to the plaintiff *'s uſe. The delivery and ac- 
| Teptance of Wallis's note is no payment, for when a maſter 
| | ſends his ſervant to receive money, he cannot aceępt a note 
/ X in lieu of it. Perhaps if the maſter had been there himſelf 
he would have refuſed the note, as knowing the inſufficiency 
of Wallis; and ſhall the ſervant oblige him to take ſuch 2 - 
| . Note by his acceptance, without his maſter's directions: p 
indeed if the maſter conſents to it afterwards, that amoun , 
e to : 


| eau. 
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to a previous command. Then the taking of ſuch a note 
is no payment; for it is always a conditional acceptance, 
and fo underſtood, not to be a diſcharge till paid; and if it 
ſhould be otherwiſe, it would be to let in fraud ; and give 

Idſmiths and others an opportunity of cheating traders. 
But ſill the money ought to be demanded in convenient 
time, for if the party keep the note by him without demand- 
ing it, he muſt run the hazard of it, but here it was de- 
manded in due time. 

Let the plaintiff take his judgment, per totam curiam. 


Tranter verſ. Watſon, 
8. C. 6 Mod. 11. Salk. 35. 


WHT SON was maſter of a merchant ſhip, which was 
taken at ſea by a French privateer. Vaiſen agreed 
with the captain of the privateer for the ranſom of the ſhip 
and goods at 12001. and as a pledge or ſecurity for the 
payment of the money, Matſen was detained and carried 
into France z but the ſhip and goods were releaſed; and were 
brought into Briflel, where the ſhip was unladed, and the 
goods landed (after cuſtom paid) and delivered to one Day; 
but whether in truſt for the benefit of the maſter, or for the 
uſe of the owners, was not agreed. Hatſon commences 
his ſuit in the court of admiralty againſt the owners, to 
compel them to pay the 1200/. - redeem him ; and 
reg * a warrant was iſſued out of that court to arreſt 
the ſhip and goods in quadam cauſa ſalvagii, in order to com- 
pel the defendant to appear 2 — the ſhip and goods 
were ſeized thereon. Mr. Broderick and Mr. Dee prayed 


- a prohibition as to the goods, ſuggeſting the ſeizure on 


land infra corpus comitatus, and ſo not within their juriſ- 
dition} He inſiſted, that the maſter has no power to make 
ſuch an agreement, nor to ſubject the goods to the payment 
of his ranſom, without the expreſs authority and conſent of 
the owners. The power of hypothecation in a voyage for 
neceſſaries, is incident to his office, and allowed for the 
neceſſity of the thing, and the benefit of the owners ; but 
this is not ſo, for this is a redemption, and a new buying 
of the ſhip; and if this be allowed lawful, it will give a 
power to the maſter, to do an injury to the owners, by 
obliging them to the performance of an agreement of his 
making, upon any terms never ſo unreaſonable, and to 
compel them to pay more than the ſhip and goods are worth, 
as the agreement in this caſe is. des the power of tbe 
maſter is only over the ſhip, and he has no power over the 
goods ang lading, to make any diſpoſition thereof. Ad- 
mitting the maſter has ſuch power, to ſubject the goods to 
the payment of this ranſom, yet he ought not to bring the 
ſuit in his on name, but the ſuit ought to be carried on in 
the name of the vendee or purchaſer of the goods. Admit- 
| : a ting 


A 
not be 
granted on the 
merits until the 
defendant below 
has appeared, and 
the plaintiff has 
exhibired his 
libel, Vide ante 
346. 
Nor ſhall it be 
granted until 
that time on c- 
count of = ille- 
ity of the pro- 
— 1 the proceſs 
would in any 
cafe within the 
jur iſdiction of 
the court. 
And Q. whether 
it ſhall ever be 
granted on ac- 
count of the 
illegality of the 
proceſs. 
Q. If the maſter 
of a caprured 
veſſel ranſoms it, 
whether he may 
not in general 
libel in the ad- 
miralty again 
the ſhip and 
cargo for the 
ranſom money. 
Vide ante 22. 
but ſee alſo 28 
G. 3. C. 25. * 
But Q. Whether 
he can libel - 
againſt the cargo 
after delivering 
up to the owner. 
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| — ay ting the ſuit proper, yet the ſeizure is illegal, for the court of 
Warten. Admiralty cannot award ſuch proceſs, as their firſt proceſs 
ens - oy Fompe! the party to appear, in the nature of an execution 
] againſt the goods. And they can no more begin with ſuch 
proceſs than an inferior court; and as à prohibition ſhall be 
awarded to an inferior court in ſuch caſes, ſo ought it in 
_ this, though the party have not yet appeared, nor any libel 
be as yet exhibited. + And ſo was it done in the caſe of 
Captain Sands and Sir Jofiah Child, 5 Will, & Mar. Salk. 
34. : een was there granted on the warrant, before 

any nidel. | p 


| On the other ſide it was inſiſted by Mr. Eyre and Mr. 

Mountague, that no prohibition ought to go in this caſe; 

ſor that the maſter has power, in this caſe, to ſubject the 

goods to the payment of his redemption ; and it is founded 

90 on the fame reaſon as his power of hypothecation, the ne- 
'_.,.,  Ecflity of the thing, and the benefit of the owners, by part- - 
reer ing with ſome part of the goods to fave the reſt, whereas 
otherwiſe the whole would have been loſt. So is Molloy 213, 

| 214. ' Heb. 11, 12. [Note, Holt chief juſtice, upon his 
citing Melly, ſaid, cite the authorities there mentioned if 
you will, but do not cite the book itſelf.) Bat this being 
a matter and'a cauſe properly within the juriſdiction of the 

court of admiralty, ſhalt be determined there And ina 

maritime cauſe,' whereof they have conuſance, the proceſs 
of the court may be executed upon land, infra corpus comi- 
tatus. Beſides the fale or delivery of the goods, upon land, 
will not take away the juriſdiction of that court, ſinee they 
have Jurſdiftion of the original matter. And fo it is ad- 
judged, 1 Sid. 320. Thompſon v. Smith. 3 Cro. 685. 2 
Saund. 259- Radley v. Eggleifield. 1 Lev. 243. Turner v. 
Neale. As to the objeQtion, that the ſuit in curia admira- 
litatis ought not to be in the maſter's name, they anſwered, 
that it is moſt proper in his name; for the captors, to 
whom the ranſom belongs, and who have the maſter in 
. their cuſtedy, cannot ſue in their own names, becauſe they 
1 are enemies; but if the ſuit be not carried on between 
proper parties, it is good cauſe for an appeal, and ſhall be 

determined by the rules of the marine law, but it is no 

ground for à prohibition. But admitting the merits of the 

Seth "cauſe to be —_ the maſter, yet the owners came too 

ſoon for a prohibition before they have appeared, and be- 

DI fore any libel exhibited, fo that it cannot appear to this 
court, whatthe nature of the ſuit is. K e 
oe, bg The court deſired to hear a civilian, before they made 
tion. any rule in this caſe, and accordingly doctor Lane attended 
for the plaintiff in curia admiralitatts. He argued, that ſal- 
age, Wan, as it is mentioned in the warrant, 
is of admira] juriſdiction: that the maſter repreſents 
both the owners of the ſhip, and the traders, and bas 
a truft repoſed in him, which extends to the goods 

2 * ot „ rang! | & i -— 
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as well as the ſhip; the maſter may detain the goods 7 
of the merchant for the freight of the ſhip, or wages of warten, 
mariners. The maſter in this caſe, by the marine law, 
has an hypothecation of the goods to him, to keep till pay- 
ment be made of the money agteed, and not only a bare 
poſſeflion, and therefore though be depart with the poſ- 
ſef5on of the goods before payment, that does not diveſt his 
intereſt, The goods were in the power and poſſeſſion of 
the enemy, who might have kept or deſtroyed them all, if 
they had not been redeemed by the maſter, which is for the 
benefit of the owners. Redemption is a redemption by the 
— and gives ſecurity for the payment of the money 
ſub) 574 — on as a 'pawn or pledge, fo — 

he ante 5. This beware reden 
tion is not founded on a the hodian laws, or the laws 
Olron, but ariſes from the cuſtom and law of nations, and 
the ſame cuſtom or law gives the maſter in this caſe an 
intereft in the ſhip and goods 

Here Hol chi by 1 — interrupted hin, and ſaid, we are 
not now pH che 'merits of the cauſe, for that is not before” 
us upoti this' motibvn. | By 
"It Was rect vy the whole court, that no probibition 
ſhould be” rantedin' this caſe.' © * 

Holt chief juſtice ſaid, yod come too (bon he a prohibi- 


| tion; before . and'a libel filed, for you are not 


peta court.” is proceſs be an illegal proces; and not 
jaſtifiable"by the rules of their law, you may take your re- 
medy by an Action of treſpaſs or . The cite of 
Sands and Sir 9 685 Child; was un action upon the ſtatute 
of Rich. 2. and not 10 x prohibition as was ſuggeſted. We 
cannot t A | — proceſs upon a motion. If 
it come Fad Aion of Treſpaſs, we ſhall then 
judge both of bel legality of the proceſs and the power of 
the maſter, If a replevin or un action of treſpaſs be brought, 
and there be a juriſdiction, we muſt determine, whether 
what was done was legally done or no, upon whatſoever 
law it i 2 "ep whether. eccleſiaſtical, maritime, the 


law of ther Of It ſeems very, ju 

and of nu. in 3 © he owner „ ad 6 

85 ta. gay 145 po by If a pirate ſhould Take the If a pirate takes" 
and „ and er redeem them, the owners the ſhip and 

hl 5 E and then much more in this nder 


and the 
. enemy. When the maſter makes chem = 
os hor feng Veneft bf the owners, it is h ql ers all make 
wrong le that he ſhould be indemnified. The whole 
and goods. would have been prize, if be had not male ha - 
EA z therefore where there is an inftant Gor of of 
ag chip and goods (as in ** caſe, when they were 


| nee L. * | 


74 * 
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T»ax7i:: ſaving them then appears (though afterwards it may hap- 
Warn, pen that the ſhip may be reſcued on freſh purſuit), cannot 

| the maſter make ſuch an agreement as this, as well as he 

throw part of the goods overboard in caſe of a tem- 

= to fave the reſt? The maſter bas the cuſtody and 

care of the ſhip and goods. Suppoſing chen that the 

maſter bas ſuch a power of compounding, the goods then 

remain to him as 4 ſecurity to him, and he may detain 

them till payment, as he may for-freighe., Rut then it is to 

a be conſidered, whether, when he has once delivered them 

to the owner, or to his uſe, be has not depagted with his 

ſecurity, and has no way to come at, them again, as it is 

in caſe of freight? Theſe things are conſiderable, if we 

gs into the merits of the cauſe, nne being before, 
us, I give. no opinion therein. 

Powell juſtice, This — being onl only to > compel the 

| parties to appear, you come too ſoon for a prohibition be- 

fore libel. e cannot determine the nf of the pro- 

e If that contt has 4 power in any 

caſe to proceed againſt the goods, bot to ſeize them on pro- 

ceſs, we ought not to grant a prohi bition; ſor how does 

it appear to us, but, that this groups is me 15 ſuch a 

caſe, wherein it lawfully may ? .. As to the merits, itſeems 

wa rea ſonable, that tbe, maſter ſhould have powet to make 

8 Fee as he, may throw part overboard in 2 

tempeſt, to ſave the reſt. And here the goods ſeem to 

remain in the nature of a pawn. to the m 2 to ſecure the 


payment; and if L by delivering out the goods 


has loſt his intereſt thezein, ſo the 3 ſega), yet 
we cannot determine that on the return of the proceſs 2 
fore libel: you may plead that matter there, but we can- 
not take notice, that the proceſs. is illegal ; if it be, you 
have. your reme 
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— ed 6 Mod.25. Com. 137. 3 blk. 227 | 
yh tk a 222 ro the'court of ad- 
Pones and other ſeamen 

Af Srv FE inſt | 08" ont" $6 DA Whiges, who 
bn 5 the Fake of limitations, but the Judge over-ruled 
-" the plea, and gave ſentence ' for the marigers to recover, 
- and t the owners. appealed, and pending the ap- 
ö come for a prohibition.” Mr. Das urged, that the 
te extends. to that court in this caſe, becauſe the ſuit 
13 2 8 166 the perſon immediately for recovery of the 
eds ate not againft'the' ſhip, which 

ents 'n whereby the ſeamen have loſt their 
thout queſtion, that the'contrad is a mat- 
6 e wirkio 6 5 

pn 12404. A prohibition ſhall not be granted to an inferior court for 
on 
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only ſueable in the common law courts, where the 
would be a bar, and the'ſuit in the admiralty court is only 


remedy to be had but only in that court. But when the 
parties have proper remedy in the courts of common law, 
they ought' not to deprive us of the benefit of the ſtatute, 
by ſuing in the court of admiralty. And fince it is on! 
by the favour of this court, that the ſuit there is wed, 
you will not grant a favour to them, which may turn to 
our prejudice. - 4223299 
Serjeant Doynal! againſt the prohibition inſiſted, that the 
ſtatute does not extend to the court of admiralty, or other 


courts proceeding by the rules of the civil law. This is a 


by indulgence. It might be otherwiſe, if there were no 


matter of which they have conuſance, and the judge of the 


admiralty is the proper judge to determine this matter; and 
after he has given his ſentence, this court muſt give credit 

it, and ought not to grant a prohibition in a cauſe with- 
in their juriſdiction, but leave them to proceed according to 
the rules of their own law. As in caſes of hypothecation 
and barratry, 1 Rolle, Court 539. p. 2. Bernard verſ. Bridg- 
man, Hob, 11. 1 Rolle, Court 530, 531, 532. P. 5 
Tac. B. R. Squire's caſe. The ſtatute does not extend to 


ſuits in that court by the words of it, and it ſhall not be 


taken by equity. The ſtatute is not pleaded in a ſuit of 
chancery, nor in the eccleſiaſtical court for a legacy, nor 
in a ſuit founded on a particular cuſtom, as a writ de ratio- 
nabili parte bonorum. March 129, 152. Force v. Brown. 
The ftatute extends not to an action of debt for arrears of 
rent by indenture. Mutt. tog. Freeman ver. Stacy. | 
Hel chief juſtice, If the ſuit in the admiralty court 
were for a mere maritime cauſe, it would be out of the 


ſtatute; forthe ſtatute means onlyduties ſueable at common 


law, and ſhall not be extended by equity beyond the letter 
of it: therefore the ſtatute does not extend to a writ de ra» 
tionabili parte bonorum, nor to a ſuit in equity, Debt on 
an award is held not to be within the act, but in this caſe 


the ſuit is for a matter properly ſueable at common law, 


and therefore it ſeems the ſtatute extends to it. Suppoſe 


any of the plaintiffs in the admiralty court had brought his 


action at common law, would not the ſtatute have ex- 


tended to it? And the fuit in the admiralty court is not 
4e jure, but by indulgence. As to the caſes cited by my 


brother Darnall, not one of them is applicable to the pre- 


ſent caſe. The ſentence of a civil law court in a foreign 
tealm ſhall be executed in a court of the ſame nature here, 
and proceeding after the ſame law; and no prohibition, be- 
ceauſe the temporal courts proceed by a due law, and we (4) 
muſt give credit to the seltene as it was adjudged in the 

dime of Charles the Second, between Hupbr and Cerneliur. 
0) Vide ance 55% and the bookrthere cited;” Str, 1% f. 


4 An 


Itatute of limi- 
tations does not 
not extend to a 
ſuit in equity. 
Vide Burr. 961. 
3P. Wms. 143. 
309. Mitford 
24d Ed. 213. 


Sentence of ci 
vil law court in 
a foreign realm 
executed here, 
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An Engliþ ſhip was taken at ſea by a French veſſel after the 
made between us and the Dutch, wherein France was 
out, and the ſhip was carried into France, and con- 
diemned there as a Dutch ſhip, and after wards. the ſhip came 
into Angland; and in an action of trover brought by the 
owner of the ſhip againſt the vendee it was, adjudged, that 
by the ſentence in the court of France, though it were an 
unjuſt ſentence, the property was altered ; and the vendee 
had judgment. / Io toll | MW welt 
Faul juſtice, I agree that the ſtatute ſhall not be ex- 
. tended by equity beyond the letter, and therefore they do 
not allow the plea in chancery. I agree alſo that an action 
is maintainable at common law on this contract, and that 
the plea would be a bar. But it ſeems hard to allow the 
-plea in this caſe. But upon reading the plea Powell juſtice 
took an exception to it, and ſaid you have pleaded it ill. 
For you ſay, reciting the libel, that it appears thereby, 
that no ſuit was proſecuted for this matter within fix years 
aſter the time it is alledged to be due, being the time li- 
mited by the ſtatute. Now it is not material when the 
debt is laid in the libel to accrue, but you muſt plead, that 
the cauſe of action did not accrue within fix years. Sup- 
poſe you ſhould plead to an action at common la w, that it 
appears by the declaration, that ſix years are elapſed ſince 
the action acerued, would that be good? Now you pray 
a prohibition, not becauſe they proceed in a matter wherein 
they have no juriſdictiun, but becauſe, the judge has over- 
ruled your plea which he ought to have allowed ; and if 
the ſtatute had been pleaded in this manner at common law, 
we ſhould have given the ſame judgment and over · ruled it 
too, and ſhall we then grant a prohibition as upon an ill 
ſentence ? Plead it right; we will not award a prohibition, 
becauſe they over-rule an ill plea, And though it be in- 
ſiſted, that the judge founded his ſentence upon the inſuffi- 
ciency, and not the informality of the plea, we will not 
examine the reaſons of the ſentence. f 5 
Hel chief juſtice acc. Suppoſe it appears on the face of 
the libel, that the cauſe of action accrued above fix years 
ſince, is that a cauſe for a prohibition? . Surely not, for 
the plaintiff may have ſued out proceſs before. As at com- 
mon law, you cannot take advantage of the ſtatute on the 
declaration, but muſt plead it, becauſe the plaintiff ought 
to have liberty to reply, that proceſs was ſued out betore 
and continued, or that he was heyond ſea, or, the like. 


This is not only informally pleaded, but a fault in ſub- 


ſtance ; for not having alleged directly that the cauſe of 
action aroſe above ſix years before, you have hindred the 
plaintiffs from replying a matter to help themſelves. And 
though the ſubſtance and matter of tha gies be goods and 
ought to be allowed, yet being ill pleaded the ſentence 15 
good z and if they have given a good ſentence, * 
| #- 4 . . 3 . of D 
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upon ill reaſons, that is no foundation for a. prohibition z 
for we will not examine the reaſons of their judgment; jene. 
that will be ſet right on an appeal. Though I am not ſa- 1 
tis ſied, that no prohibition ought to go, when the proceed- 
ing only is erroneous, The ſentence is given on the plea 
as it is pleaded, and you make the over-ruling the plea the 
und of your motion, but ſhall we grant a prohibition for 
over-rulingan ill plea? If the judge ought to have admitted 
the allegation when he has not, that is a proper gravamen. 
for an appeal. Perhaps the plaintiffs were beyond ſea, and 5 
did not return within the fix years, and then they are out 
of the ſtatute. Powell agreed. Diſcharge the rule for 
a * per totam curiam. e e ee 
t was afterwards moved again, but a prohibition | 
denied ; but it ſcemed chiefly becauſe the defendants had 
appealed, for a prohibition was granted in Zafter term be- 
tween Hide and Partridge in the ſame caſe, 
Note, that was only in brder to declare, Ec. that the 


/ 


point might be more ſolemnly ſettled. - 


- On the debate of this matter Holt chief juſtice ſaid, that Sbbn zbier b 
a deviſee may maintain an action at common law againft given out 6f 
the terre=tenant for a legacy deviſed out of land. I make — _ 
no-queſtion of it, for where a ſtatute, as the 32 & 34 Hen. t common bw 
8. of wills, gives a man a right, he ſhall have ap action to ing the te- 
recover it of conſequence ; becauſe his right is created by — 
act of parliament: and where an act of parliament creates a 418. Holt 419. 
right, or forbids a thing to be done, an action lies ex con- 1d. Cf. 291. 
ſequenti on the ſtatute for the party grieved. H. F. 


Regina ver. Potter et alios. 
8. C. 6 Med. 17. Holt 2 g7. with ſome difference, Salk. 149 ; - 
A indictment was preferred againſt the defendants —— 


have 
before the juſtices of peace on the ſtatute 12 C. 2. c. — 


24- for aſſaulting and beating a cuſtom- houſe officer. On en connic- 


- 2 traverſe of the indictment the defendants were convicted, Madras t, 


» 


* 
5 . 


but before judgment given they obtained a certiorari to re- fore Juſtices of 
move the record of conviction. Mr. Attorney general —— ur 


moved for a procedendo,' for they cannot remove the record crown and bo- 


of conviQtion only, for by that means they prevent the juſ- fore judgment. 
tices from giving judgment ; they ought to ſtay till judg- Mens — ; 


ment given, and then bring their writ of error, There is 24. 60. 8. 5. 


a capias out againſt the defendants to bring them in, for the 1. 

jutices-<annot give judguient and Es las vpba ne, in eg 
their abſence, unleſs. they appear, no more than this court court ro-gram & 
can, as was held in the caſe of Myad the quaker on a con- D | 


| Vidtion on the conventicle at. — ed. 


| 
| 


Eo rex nunc idm tunc vicecomiti Bucks per dictum breve proc- 
| Salk. 27. 6 ALE elected. a 
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an | Mr. Broderick for the defendant. We ſhall take excep- 
rerras. tions in arreſt of judgment, and matter of law are more fit 
do be determined here than before the juſtices, Such certio- 
raris have been allowed to remove recordum convittionis, and 
a certiorari is the only method in this caſe, for a writ of er- 
ror does not lie here; no more than on a conviction before 
the juſtices | by virtue of any particular authority. 

Hot chief juſtice, * Without queſtion we may award a 
certiorari after CAR, and before judgment, though it 
be founded on an indictment; and it may be reaſonable to 
20 it in ſome caſes, as was done on the indid ment of mur- 

255 der between Liſle and Armſtrong y and in the time of Scrogg 
chief juſtice, on a conviction upon an indictment for ends 
Gloucefter, n certiorari was awarded, to the end the En bh 

might give the judgment for the greater exam 
e üſually grant a certiorars, where it appears to us to 1 
ſuch a conviction, upon which no writ of error lies. And 
it was the old courſe of the crown-office, firſt to remove 


the whole record and proceedings on an indictment by 


2 A 2 and then bring a writ of error quad coram vobis re- 


even after judgment given on the indictment- But 
— 1 we may grant a certiorari, yet we will conſider be- 


ther it be proper or not; and therefore fince the defendants 
have 2 trial before the Juſtices, it is reaſonable the 
juſtices ſhould give judgment alſo : therefore take a proce- 


— I * *, 
— 1 o 
* 


a nk e 8 agreed. 


Aſhby nl White et alios. 


1 — 6 Me 45. beuten po, roll 3 p. $66. Racerd u Tr. th 
Ladis deres dne rege apud N N ne 
4 Kane th Hilarii anno 137 7277 . 60. Ns 
22 White, — Tal- 
28 Willelmo My perks et ae in cufledia _ 
Ec. pro eo videlicet, quod cum 26 die Novembris 12 Wi. 
; _ Euria cancellariae ipfuus domini regis nume apud 2 
in comitatu xige emanavit quoddam breve iyfrus domini 
regis nunc tune Vicecamiti Bucks proedifti  direfum, recitande 


diddus dominus rex de mente e a co of as 
2 arduit et wrgentibus 2 4 — 1 


"Park, Caf. -5 1 en, fatum, et defenfionem Pages ſui Alias, a 54 7 


liamentum ſuum apud civi- 


Sr. Tr. 39. poſt. glicange concernentibut, guaddam 
5 — tatem ſuam eee fr ſexta dis Februarii tune proxime ſu- 


80 — right 
— deter. INI 1, Leneri erit, et ibidem cumpraclatis, magnatibus, et pro- 


— ceribus dicti regni ſuĩ colloquium baber es tracſatum, idem 


Salk. 19. 3 £23 ae. 


4 


2 * 
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' dends, and let the defendants bring their writ of error, if 
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eepit firmiter injungends, quod facta proclamatione in proxims ditto 


comitatu ſuo 72 receptionem ejuſdem brevis tanendo de die at loco 
i milites gladiis cinctos magis idoncos et diſcretos 


prasdict 15 
comitatus praedifti, et de gualibet civitate comitatus illius duos 
cives, & de quolibet burgo duos burgenſes de diſcretioribus et ma- 
tis ſufficientibus, libero et indifferenter per illos, qui bujuſmodi 
proclamationi inter farent juxta for mam flatuti inde edits. et pro- 
vii, elegi, et noming cor undem militum, civium, at burgen/ium 
fic eligendorum in quibuſdam indenturis inter ipſum tunc vice- 
comitem et illos, qui bujuſmodi el:fiont intirforent inde conficien= 
dis (licet bujuſmodi eligendi praeſentes forent vel abſentes) inſeri, 
eoſque ad diftes diem et licum venire faceret, ita quod iidem mi- 
lues plenam et ſufficientem potelatem pro ſe at communitate comi- 
tatus, &c. civitatum et burgorum prasdictorum diviſim ab ip/is 
baberent, ad faciendum at conſentiendum his, quae tunc ibidem 


di communi confilio dicti regni ipſius domini yegit nunc, favente 


Deo, contingerent ordinari ſuper negotiis antadictis, ita quod pro 


defefiu poteflatis huj 2 ſeu propter improvidam eleflionem 


u 

nilitum, civium, aut burgenſium praediftorum, dicta negotia in- 
fefla non remanerent quovis modo, et eleflimnem illam in pleno 
comitatu 20 tune vicecomitis fadlam diſtincte et aperte ſub figills 
ſus et figillis corum qui clectioni illi interforeni eidem domino regi 
nunc in cancellaria ſua ad dictos diem et locum certificaret indilate, 


remittens idem domino regi alteram partum indenturae pracdiciae 


tidem brevi- conſutam, una cum brevi illo; quod quidem breve 


poftea et ante praediftum ſextum diem Februarii in brevi prac». 


dicto mentionatum, ſcilicet 29 Decembyis anno 12 ſupradifto apud 
burgum de Ayleſbury praediflum in dico comitatu Bucks, cuidem 
Roberto Wieden ar migers tunc vicecomiti ejuſdem comitatus Bucks 
deliberatum fuit in forma juris exequendum; virtute cujus guidem 
brevis praediflus Robertus N rden vicecomes comitatus Bucks 
pracdifti ut prasfertur tunc et ibidem exiflens, paftea et ante pras- 
lictum ſextum diem Februarii,' ſcilicet 30 Decembris anno 12 
ſapradicto apud burgum de Ayleſbury praedifium in dicto comitatu 
Bucks, fecit quoddam praeciptum ſuum in ſerjpriy fob fegills ipfins 
Roberti Widen officit ſui vicecomitis comita ucks praedicti, 
conflabulariis burgi de Ayleſbury pratdicti direflum, recitands 
diem ot lacum parliamenti praedifii tenendi, perinde cos requirens 
Ut eit in mandati; dans, quod fafla proclamatione infra burgum 
proediflum di dis at loco in cadem praerepto recitatis, cauſarmt 
libere at indifferinter eligh duos burgenſes butgi illius de diſcre- 
tiribus et magis ſufficientibus per 1 

tom interforent, furta formam flatutorum in talibus cafibus 
editorum tt proviſerum, et nomina diftorum burgenſium ſic olecto- 


indenturis inter <12um vicecomitem et ill; gui haberent intereſt 
in bujuſmodi eleFione, es quod cet venire facerent ad diem ei locum 


in ae * recitatos, ita 8 difti burgenſes haberent | 
eien SR» 94 '< Plan 


Vor. II. 


bs gui bujuſmodi proclama- 


rum (lictt  praefentes forent vel abſentes ) inſeri in guibuſdam 
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thias Abby pracditti in praemiſſi 
ö | har exiflentes, praemiſſorum non ignari, 
' 
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Plenam ot ſufficientem poteſtatem pro Je et communitati burgi 


 pratdifti ad faciendum et conſentiendum iis, quae tunc ibi dem de 


communi con ſilis diet regni, favents Deo, contingerent ordinari 
ſuper negetiis antedifis, ita quod pro difefiu hujuſmodi poteflatis, 
aut propter improvidam eleftionem zur genſium praediftorum, 
difla negotia infefla non remanerent, et quod elefionem indilate 
eidem tunc vicecomiti certificarent, mittentes eidem vicecomiti 
alteram partem inflenturae pracdifie dicte praccepto annexam, ut 
idem vicecomes eandem certificaret dicto domino regi in cancellaria 
fua od diem et locum pracdifies : quod quidem pracceptum poſſea 
et ante pracdiflum ſextum diem Februarii, ſcilicefeadem 30 De- 
cembris anno ſupradicto, apud burgum d- 2 pracdictum 
in dicto commitatu Bucks, eiſdem W. M. R. I. V. B. a R, 
H. adtunc it uſque ad et poft retornam ejuſdem brevis conflabula- 


rut burgi de Ayleſbury praedifti exiflentibus, in forma juris exi- 


guendum deliberatum fuit, quibus quidem W. I. &c. ration: 
Meli ſui pracdifii conflabulariorum burgi prasdicti executio 
praecepti illius de jure adtunc et ibidem pertinuit : wirtute cujus 
guidem prazcepti ac vigore brevis prasdicti iidem burgenſes burgi 

aedifi exiflentes in ca parte debite pracmoniti poſtea et ante 
— Februarii, ſcilicet 6 Januarii anno 12, Cc. apud bur- 


gum de Ayliſbury pracdiflum, coram eifdem W. V. oc. con- 


flabulariis praediftis afſemblati fuerunt ad duos burgenſes pro 
burgo ille eligendum, ſecundum txigentiam brevis at praccepti 
praedictorum, et durante afſemblations illa ad intentionem illam, 
et anteguam hujuſm:di dus * virtute brevis et praccepti 
praedifii elefti fuerunt, ſcilicet dis ct anno ultimo ſupradiclis, 
apud burgum de Ayleſbury prasdictum in comitatu praeditto, idem 
Matthias Ally adtync et ibidem exifiens bur genſis et inhabitans 
burgi prasdicti, et aliemeſynas ibidem aut alibi adtunc aut aniea 
non recipient, ſed debite qualificatus et intitulatus exiflens ad 
fuſfragium ſuum ad e ur duos burg enſes pro bur ge pracdicle 
ſecundum txigentiam brevis et prarcepti prasdicti danaum coram 
ci ſdem . W. Cc. quatuor conſlabulariis burgi illius, gui bus 
tunc et ibidem dobite pertinuit ad ſuffragium ipfius Malithiat 
Aſhby de et in praem'ſſi: capiendum et allacandum, paratus fuit 
et obtulit ſuffragium ſuum dare pro eligends Fhomam Lee bare- 
nettam, et Simonem Mayne armigerum, duos burgenſes pro par- 
liaments ille, virtute et ſecundum exigentiam brevis. et praccepti 
Procdifterum ; ac ſuffragium ipfius Marthi as tune et ihidem dt 
Jure debuit admitti, at proeditti W. . Sc. fic conflabularit 
burgi praedifti tunc i ibidem exiflentes, tune et ibidem reguifi 
fuerunt per ipſum Matthiam ad ſuffragium i at- 
di recipiendum et alldrandum : 
idem tamen M. W. Sc. alltunc et ibidem conflabularii burgi 
machinantes e 
audulenter et malitigſe intendentes eundem Matthiam Aſbby in bac 
enn, ahi ſue ds #t , proce. 
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' impedire et totaliter fruftrare, eundem M. A. fuffragium” fuum At 

| in ea parte dare adtunc et ibidem obſiruxert et adtunt et ibidem wars, 

| penitus recuſavere ad gundem M. A. ſuſfragium ſuum pro eligtnds 

duos burgenſes' pro burgo ills ad parliamentum pracdictum dart 

permittendum, ac [affragium ipfius M. A. pro elections illo non 

receperunt neque allocaverunt : ac duo bur genſes de burgo ills pro 

parliaments. praeditto (procdifio M. A. fic, ut pratfertiir, ex- 

cluſe ) fine aligus ſuſfragis ipſius MA. A. adtune et ibidem virtute 

brevis et praccepti praedicti eledli ſuerunt; in enervationem prde- 

difti privilegit ipſius M. A. di et praemiſſis pracdiftit : undi 

idem M. A. dicit quod diterioratus «ft et damnum habet ad ba- 

kntiam 200 librarum, « inde producit ſeclam, Qt. 


After a verdict for the plaintiff on not guilty pleaded, it 
was moved in arreſt of judgment by ſerjeant M hitacrt, that 
this action was not maintainable, And for the difficulty it 
was ordered to ſtand in the paper, and was argued T. 
1 Q, Anne by Mr. Weld and Mr. Mountague for the-defend- 

ants, and this term judgment was given againſt the 1— 

tiff, by the opinion of Powell, Powys, and Gou ices, 

Halt chief juſtice being of opinion for the plaintift. 


Ka] * —_— —_— „ — << —_— "—_ n 


Gould juſtice. I am of opinion, that judgment ought to 
be given in this caſe for the defendants, and I cannot by 
any means be reconciled to give my judgment for the plain- 
tiff for there are no foot-ſteps to warrant. ſuch an opinion, 
but only a ſingle caſe. I am of opinion, that this action is 
not maintainable for theſe four reaſons : firſt, becauſe the 
defendants are judges of the thing, and act herein as judges: 4 
ſecondly, becauſe it is a parliamentaty matter, with which , 
we have nothing to do: thirdly, the plaintiffs privilege of 
voting is not a matter of property or profit, ſo that the Hin- 
drance of it is merely damnum fine injurid: fourthly, it re- 
lates to the publick, and is a popular offence. . 2 


As to the firſt, the king's writ conffitutes the defendant 
ajudge in this caſe, and gives him power to allow br diſ- 
allow the plaintiff's vote. For this reaſon it is, that hi c- 
tion lies againſt a ſheriff for taking inſufficient bait, becnuſe 
he is the judge of their ſufficiency. 80 is the of — 74 
v. Hodgeſons, Hutt. 120. and their ſufficiency is not traverf- 
able, 1 Lev. 86. Bentley v. Here. Upon the fame reafon' 
the reſolution of the court is founded in the eaſe of Ham- | 
mond v. Howell, 2 Mod. 218. that no (a) action lies ügituſt (a) Vide an 
a man for what he does as a judge. 9 Hen. 6. 60. P. 9 F, e 


| ” I | . 
2. This is a parliamentary matter, and the 1 
to judge whether the plaintiff had ꝝ right of ele ing of not 
for it may be a diſpute, whether ihe right of elecklon be in 
a ſelect number, or in the FRE; aad this is proper fUr 
2 the 
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the parliament to determine, and not for us; and if we 


| ſhould take upon us to determine, that he has a right to 


vote, and the parliament be of opinion that he has none, an 
inconvenience would follow from contrary judgments. So 
in 2 Ventr. 37, Onflow's caſe, it is adjudged, that no (a) 

action lies for a double return of members to ſerve in par- 


| liament, The reſolution of the king's bench in the caſe of 


Barnardiflon v. Sani, 2 Lev. 114. was given on this par- 
ticular reaſon, that there had been a determination before 
in parliament in favour of the plaintiff, And Hale ſaid, we 
purſue the judgment of the parliament ; but the plaintiff 
would have been too early, if he had come before; and 
yet that judgment was reverſed. pode 


. 3. 11 is not any matter of profit, either in praeſenti or in 
uturo, To raiſe an action upon the caſe, both damage and 


- injury muſt concur, as is the caſe of 19 Hen. b. 44. cited 


Tob. 267. If .a man forge a bond in another's name, no 
action upon the caſe lies, till the bond be put in ſuit againſt 
the party: ſo bere; it may be this refuſal of the plaintiff's 


vote may be no injury to him, according as the parliament 


ſhall decide the matter; for they may adjudge, that he had 
no right to vote, whereby it will appear,. the plaintiff was 
miſtaken in his opinion as to his right of election, and 
conſequently has ſuſtained no injury by the defendant's de- 
nying to take his vote. | 


| 2 e party ; for by the ſame reaſon one man may bring an 


Perhaps in this caſe after the parliament have adjudged the 
plaintiff has a right of voting, an information may lie 


- agalaſt the ſheriff for his retuſal to receive it. So the caſe 


 didate for the place of 


of .Fard v. Hoſkins, 2 Cre. 368. 2 Brownl. 194. Such an 


action as this was never brought before, and therefore ſhall 


be taken not to lie, though that be not a concluſive” reaſon. 
As to the caſe of Sterling v. Turner, 2 Lev. 50. 2 Ventr. 50. 
where an action was 8 by the plaintiff, who was can- 
bridge-maſter of London, for refuſing 

him 8 poll, and adjudged maintainable, there is à loſs of a 
ofitable place, So the caſe of Herring v. Finch, 2 Lev. 


95 = where the plaintiff brought an action on the caſe 


againft che defendant, for that the plaintiff being a freeman, 


bo had a voice in the election of mayor, the defendant be- 


ing the preſent mayor refuſed to admit his voice; in that 
cl ibs defendant is gbilty of à breach of his faith: and in 
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parlisment or any where elſe, as the plaintiff in our caſe 


has, So that I amof opinion, that judgment ought to be 
given for the defendant upon the merits. But upon' this 
declaration the plaintiff cannot maintain any action, for the 


' plaintiff does not allege in his count, that the two burgeſſes 


elected were returned, and if wy were never returned, 
there is no damage to the plaintiff. See 2 Bulſtr. 265. But 


Ido not rely upon this fault in the declaration. 


Powys juſtice. I am of the ſame opinion, that no action 
lies againſt the defendant, 1. Becauſe the defendant as bai- 
liff is quaſi a judge, and has a diſtinguiſhing power either 
to receive or refuſe the votes of ſuch as come to vote, and 
does preſide in this affair at the time of election: though 
his determination be not concluſive, but ſubject to the judg- 


ment of the parliament, where the plaintiff muſt take his 


But now all this matter is compriſed in an action againſt the 


remedy, 


2. If the defendant miſbehave himſelf in his office by 
making a falſe or double return, an action lies againſt him 
for it on the late ſtatute, 7 & 8B. 3. . 7. and therein 
all this matter of refuſing the plaintiff's vote is compriſed, 


and all the ſpecial matter is ſcann'd in that action. And if 


you allow the plaintiff to maintain an action for this matter, 


then every elector may bring his action, and ſo the officer 


ſhall be loaded with a number of actions, that may ruin 
him; and he may follow one Jaw ſuit, though he may not 
be able to follow many. Theſe actions proceed from heat, 
I will not call it revenge; and it is not like ſplitting of ac- 
tions, ſcilicet, of one cauſe of action into many, but the 
cauſes of action are ſeveral, and the court cannot unite 


them, but A. B. C. D. E. and a hundred more, may at this 


rate bring actions. | | 
3. There is a vaſt intricacy in 2 rev me right of 
geh 


ors, and there is a variety, and n different manner and 


right of election in every borough almoſt. As in ſome bo- 
roughs every potwaller has a right to vote, in ſome, refiants | 


only vote, and in others the out-lying burgeſſes that live a 
hundred miles off; nay, I know £Ludi/ow a borough, where 
all the burgeſſes* daughters huſbands bave a right to vote, 


officer for a falſe return. But it is objected, that by the law 
of England every one who ſuffers a wrong has a remedy ; 
and here is a privilege leſt, and ſhall not the plaintiff have 
a remedy ? To that I anfwer, firſt, it is not an injury, 


properly ſpeaking ; it is not damnum, for the plaintiff does 
Hot loſe his privilege by this refuſal, for when the matter 
comes before the committee of elections, the plaintiff's 
vote will be allowed as a good vote; and ſo in atr action 


upon the eaſe by one of the candidates for a falſe return, 
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this tender of his vote, by the plaintiff ſhall be allowed as 
much as if it had been given actually and received. And 


if this refuſal of the plaintiff's vote be an injury, it is of fo 


ſmall and little conſideration in the law, that no action will 
lie for it; it is one of thoſe things within the maxim, 
de minimis non curat lex. In the caſe of Ford v. Hoſkins, 2 


| Cre. 368. Mo. $33. 2 Bulfir, 336. 1 Roll. Rep. 125, 
where an action of 
| manor, for refuſing to accept one named as ſucceſſor for 


rought againſt the lord of a-copyhold 


life by the preceding tenant for life, according to the cuſ- 


tom, there the plaintiff ſuffers an injury, and yet it is ad- 


(3) D. cont. 1 
Wil. 127. 


Judged, that no action lies. The late ſtatute 7 & 8 MV. 3. 
c. 7. gives an action againſt the officer for a misfeaſance to 
the party grieved, i. e. to the candidate, who is to (a) give 
his vote ; ſo that by the judgment of the parliament he can- 
not have any ation. Before the ſtatute of 23 H. 6. no 


(5) action lay for the candidate, who was the party ag- 


grieved, againſt the officer, for a falſe return, becauſe it 


related to parliamentary matters, as is adjudged 3 Lev. 29, 


(4) Vide Co. 
Litt. $s. b. 
13 Ed. n. 2. 


(e) D. cont, 
1 1 Wilf, 127. 


caſe, 3 Lev, 29, 2 Ventr. 37- and yet he ſuffered an injury 


word 2 66 


30. Onſlow v. Ropley, and yet he had an injury; and till 
ide S 175 fl 


V.. no (c) action lay for the candidate againſt 


the officer for a double return, as is adjudged in the ſame 


thereby ; a fortrori. no action ſhall lie for the plainti 


this caſe, 


4. This action is not maintainable for another reaſon, 


Which I think is a weighty one, viz. this action is primae 
 impreſſuonts ; never the like action was brought before, and 


therefore as (d) Littleton, ſ 108. uſes it to prove that no 
action lay on the ſtatute of Merton, 20 H. 3. c. 6. % 
par entes conguerantur, for if it had lain, it would have ſome- 
times been put in uſe: ſo here. So in the caſe of lord Say 
and Scale v. Stephens, Cro. 142. for the law is not apt to 
catch at actions. It is agreed by the conſent of all ages, 
that no (e) action lay at common Jaw againſt the officer for 
a double return; and yet in one year, viz. 1641. there 
were no leſs than ſeventy double returns, and yet they made 
no act to help it, though the parliament could not be miſ- 
conuſant of the matter, | 

5. Another reaſon againſt the action is, that the deter- 
mination of this matter is particularly reſerved to the parlia- 


ment, as a_ matter properly conuſable by them, and to 


them it belongs to determine the fundamental rights of their 
houſe, and of the conſtituent parts of it, the members; and 
the courts of WAmnfler ſhall not tell them who ſhall fit 
there. Beſides, we ate not acquainted with the learning of 
elections, and there is a particular cunning in it nat known 
to us, nor do we go by the ſame rules, and they often de- 
termine contrary, to our opinion without doors. The late 
Qu: Whathor the woud *.give” in not improperly e the 
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ſtatute, which enacts, that the laſt determination of the 


houſe as to the right of election ſhall be a rule to the judges 
in the trial of any cauſe, is a declaration of their power, 


and the paths the judges are to walk in are chalked out to 


them, ſo that they are not left to uſe their own judgment ; 
but the determination of the houſe is to be the rule of law 


to us, and we are not to examine beyond that. Suppoſe in 
this action we ſhould adjudge one way, and after in parlia- 


ment it ſhould be determined another way; or ſuppoſe a 
a judge of niſi prius, before whom the cauſe comes to be 
tried, ſhould ſay, I am not bound by the rule of the laſt 
determination in parliament in this action, for this is ano- 
ther ſort of action, not within the meaning of the ſtatute 
theſe things would be of ill conſequence. . 
6. Another reaſon againſt this action is, that if we 
ſhould allow this action to lie for the plaintiff, a fortiors we 
muſt allow an action to be maintainable for the candidates 
againſt the defendant for the ſame refuſal ; for the candi- 


dates have both damnum et injuriam, and are the parties 7 
y 


grieved; and if we ſhould allow that, we ſhall multi 

ations upon the officers at the ſuit of the candidates, and 
every particular elector too; ſo that men will be thereby 
deterred from venturing to act in ſuch offices, when the 
acting therein becomes ſo perilous to them and their fami- 


lies. I will not inſiſt upon the exceptions to the declara- 


tion, but give my opinion upon the merits. ' I think there 
is a ſufficient allegation in. the count of the return of the 
election, eſpecially aſter a verdict, Nor ſhall I inſiſt, that 
it does not appear in the declaration, how near the party 
was to be choſen ; nor that this action is brought merely 
for a poſſibility, for this is an action for a perſonal injury, 


and the plaintiff might give his vote for which he pleaſed, 


either the candidate that had fewer or more voices, or he 
might give-his vote for one who had no other burgels's voice 
but the plaintiffs on; for the plaintiff in thoſe caſes is 


deprived as much of his privilege; as if the perſon for - 


whom he voted was neareſt to be choſen. But it bas been 
* that the detendant ſhould not have abſolutely re- 
1 


d to receive the plaintiff's vote, but ſhould have re- 
ſerved it ſor a ſcrutiny, and ſhould have admitted it de beneefſe. . 


To that I anſwer, he might indeed have done fo, but he 


was not obliged to do it, for the officer is ſuppoſed to know 


every man's right and pretence of election, and commonly 
the weaker party are for bringing in new votes, and deviſ- 


ing new contrivances ; but the officer ought to difallow 


them at firſt, and not to give ſo much countenance to ſuch 


2 practice, as to reſerve it for a ſcrutiny. As here in - 


minſter-ball,- when a matter of law comes before us, if it 
be a clear caſe, we may give judgment in it on the firſt ar- 
gument, and it will be a good 3 — although it be 

ts. The objection of weight 
4 is 


| 
| 
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is the reſolution between Sterling and Turner, 2 Lev. 50, 
Hale ſaid it was a good precedent: and the caſe of Herring 
and Finch, 2 Lev. 250. though as to that caſe it was not 
adjudged upon the matter of law, but went off upon a 
point of evidence ; yet I will admit the action to lie for 
the plaintiff in thoſe caſes, but they do not at all relate to 
the parliament, but are matters of cuſtom merely relating 
to the government of the city, and are properly determina- 
ble at common law. And although it may be ſaid, that 
this caſe alſo relates to the government of the town, ſo 
does a public nuſance in a highway ; but if a particular 
perſon receive an injury, he may have his action; but that 
does not relate to the parliament as this matter does, and 
the whole caſe here turns upon that, viz. its being a parlia- 
mentary matter. If we ſhould admit this action to lie, we 
ſhall have work enough in J/e/tminfler-ball brought in by 
a ſide- wind; nay, ſo much, that we ſhall even be glad to 
tition the parliament to take this power away from us. 
ſides, the judgment here cannot be called properly a de- 
termination, it will only be a litigation; for our judgment 
cannot be cited as an authority in parliament, nor will 
_* the' parliament mind it, or be bound up by it, for they 
(s) Vide 2G. 2. (a) themſelves are not bound even by their-own determina» | 


7 — + tion, but may determine contrary to it, though that be a 


Elections 18. rule upon the courts of W/minfler. But it has been ob- 


jected, that this is no determination of the eleQion in this 
judgment, but only of a particular injury. To that I an- 
ſwer, it will be in conſequence of a determination of the 
election; for if the plaintiff bad a right to vote, then this 
action is maintainable; if he has no right, then he can 
have no action; and by conſequence twenty others may 
; have a right to vote, and the election may turn upon this 
| ſingle vote; and his right of voting is as much parlia- 
mentary as the whole election, and may as much intangle 
the caſe. It is ſaid in Onflow's caſe, 2 Ventr. 37. that the 
courts at Viſiminſter muſt not inlarge their juriſdiction in 
theſe matters, farther than the ſtatute gives tnem; and in- 
deed it is a happineſs to us, that we are ſo far diſengaged 
from the heats, which attend elections. Our buſineſs is 
to determine of mewn and tuum, where the heats do not run 
* ſo high, as in things belonging to the legiſſature: therefore 
"this being an unprecedented caſe, I thall conclude with a 
ſaying of my lord Coke, 2 Bull. 338. Omnis innovatio plus 
novitate pertur bat quam utiltate prodefl. | 
_ © * Pewell juſtice. I am of the ſame opinion, that judg - 
ment ought to- be arreſted. . As to the novelty of this ac- 
tion, Ithink it no argument againſt the action; for there 
have been actions on the caſe brought, that had never 
been brought before, but had their beginning of late years, 
und we muſt judge upon the ſame reaſon as other caſes 
| have been determined by. I do not agree with my brother 
& "OP N an 48 EN. upon 
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upon their firſt reaſon, that the defendant is a judge. I do 
not underſtand what my brother Powys means by ſaying, he 
is quaſi a judge; ſurely he muſt be a judge or no judge. 
The bailiff is not a judge, but only an officer, or miniſter 
to execute the precept. But I agree with them in their 
other reaſons to give judgment againſt the plaintiff, and 
chiefly becauſe in this ation there does not appear fuch an 
injury or damage as is neceflary to maintain an action on 
the caſe. An injury muſt have relation to ſome privilege the 
party has. The caſe of Turner and Sterling, 2 Lev. 50. is 
adjudged upon a particular reaſon ; for the defendant by 
refuſing him the poll, deprived him of the means of know- 
ing whether he had a right or not. If cefuy que uſe deſires 
the feoffees to make a feoffment over to another, and they 
refuſe, no action upon the caſe lies againſt them for this 
refuſal. And in the caſe of Ford againſt Hoſkins, 2 Bulftr. 
337. 2 Cre. 368. it is reſolved, that no action lies for the 
nominee againſt the lord, for refuſing to keep a court, and 
to admit him; yet that is a hard caſe, for the party is there- 
by depfived of the means of coming to his right. But that 
caſe differs from the caſe of Sterling againſt Turner; for the 
party hath a known remedy in chancery, to compel the 


lord to hold a court, and admit him, but the other hath no 


remedy againſt the mayor but an ation. Here is no injury 
to the plaintiff, for though he has alleged in his declaration, 


that he bad a right to vote, ahd was hindered of it by the 


defendant, yet that does not give him a right, unlefs the 
finding thereof by the jury do confer ſuch right ; but that 
cannot be ſo, for the jury cannot judge of this right in the 
firſt inſtance, becauſe it is a right properly determinable in 
parliament. The parliament have a peculiar right to ex- 
amine the due eleQiof of their members, which is to deter- 


mine whether they are elected by proper electors, ſuch as 
have a right to elect; for the right of voting is the great 


difficulty in the determination of the due election, and be- 
longs to the patliament to decide. But it is objected, ad- 
—＋ the plaintiff had a right to vote, and was deprived 
of it, ſhall he have no remedy? To that I anſwer, he ſhall 


have a remedy in proper time, but the plaintiff here comes 


too ſoon, be ſhall have a remedy by action after the par- 
liament have determined that he had a right, but not before. 
This is not ſuch a right, the deprivation whereof will make 
an injury, till it be determined in parliament, But the 
plaintiff has a proper remedy by petition to the parliament 
ſetting forth his caſe, and after the parliament have adjudged 
that he had a right of voting, he ſhall have an abe at 
law to recover damages, when his right is ſo fixed and ſet- 
ted. The opinion of my lord Hobart in the caſe of Bir 


William Elvis and the archbiſhop of Tord, Hab. 317 318. 
pre- 


and the reaſon of that opinion comes very near to t 
ſent caſe, That if the church be litigious, and two clerks 
be preſented to the ordinary, and be award 3 jury patronatur, 


| 
[ 
| 
| 
| 
| 
| 
j 


— 


Trinity Term 2 Annz reginz. 
to inquire which patron has the right, and the inqueſt find 
ſor one, and yet the ordinary receive the clerk of the other, 
contrary to the finding of the jury, in that caſe if the other 
patron bring his guare impadit againſt the uſurper and his in- 
cumbent, not naming the biſhop, and proves his title, he 
may afterwards have an action upon the caſe againſt the or- 
dinary, for that wilful wrong delay and trouble, that he 
hath put him to; and be ſhall recover colts and damages, 
not. in reſpect of the value of the church (for there are no 
damages for that by the common law, but by . 2. 
13 Ed. 1. fl. 1. c. 5. /g. but for the other reſpeAts before 
mentioned. But if he name the ordinary in the guare im- 
pedit, he can have no other action of the caſe; neither 
hall he have ſuch action upon the caſe before he hath tried 
his title in a proper action, and againſt the proper parties. 
So that in that caſe, though the patron's right, being found 
by the jury on the jure patronatut, is in ſome meaſure deter- 
mined, yet he ſhall not maintain an action upon the caſe 
againſt the ordinary, but he muſt firſt prove bis title in a 
proper manner by a guare impedit, and thereby prove the ordi- 
nary a dilturber ; and after that he may bring his action on 
the caſe againſt the ordinary for his damages, Where the 
party has no poſlibility of ſettling his right, as in the caſe 
of Sterling and Turner, there he ſhall maintain his action for 


the diſturbance before his right be ſettled ; but where he has 


a proper method, as in our caſe, he ſhall not maintain an 
action till his right be determined; and the reaſon of this 
difference is very itrong, becauſe of the inconveniencies of 
contrary determinations upon the ſeveral ations, or of the 
different judgments by the houſe of commons, and the 
judges at common law : for the houſe may be of opinion 
that the plaintiff has a right to vote, and yet the judges may 
be of opinion upon the action that be hath none, and give 
judgment againſt him, and then though he has a right be 
will have no remedy: t converſo. But this difference of 
opinions will be prevented by ſuch a previous application 
to the houſe before any action brought. Beſides in this 
caſe, here is not a damage upon which this action is 
maintainable; for to maintain an action upon the caſe, 


there muſt be citber a real damage, or a poſſibility of a 


real damage, and not merely a damage in opinion or con- 
ſequence of law. For a poſſibility of a damage, as an ac- 
tion upon the caſe lies for the owner of an ancient market, 
for · erecting a new market near his; and yet perhaps the 
(cattle that come to the old market might not be ſold, and 


ſo no toll due; and conſequently no real damage, but there 


is a poſſibility of a damage. But in our caſe there is no 


poſſibility of a damege. It is laid in the declaration, that 


the*defeudant obſtructed him from giving bis vote; but 
that is too general, without ſhewing the manner bow be 
obſtructed him, as that the defendaot-kept him out of the 
uſual place, where, the votes are taken. The * 


* 


* 
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ſhews no damage in his count, and the verdict will not ſup- * Ae r 
ply it, for the plaintiff ought always to allege a damage ; as 
in an action upon the caſe brought againſt the leſſee by 
him in the reverſion, for refuſing to permit him to enter to 

view waſte, it would not be ſufficient to allege thus gene- 
rally, that the defendant obſtructed him, . It is laid 
here, that the defendants ipſum the plain:iff ad ſuffragium 
ſuum dare obftruxerunt, et penitus recuſaverunt, | do not know 
what that means in this caſe. Indeed it is a ſufficient de- 
ſcription of a diſſeiſin of a rent ſeck, but if the plaintiff 
gives his vote for a candidate, that is as effectual as if the 
officer writ it down, for it is his vote by the giving of it, 
and the officer cannot hinder him of it, and on a poll it will 
be a good vote, and muſt be allowed, and ſo there is no 

wrong done to the plaintiff ; for his vote was a good vote 

notwithſtanding what the defendant did. Beſides the plain- 
tif can make no profit of his vote; and it is like the caſe of 

a quare impedit, in which the plaintiff at common law re- 

covered no damages, becauſe he ought not to ſell the pre- 

ſentation, and ſo could make no profit of it. So here, for 

it would be criminal for the plaintiff to ſell his vote. Per- 

haps the putting the plaintiff to trouble and charge, to 

maintain and vindicate his right of voting, might be ſuf- 

ficient damage to maintain an action on the caſe ; but as 

our caſe is, f cannot ſee that the plaintiff has received any 

damage. Great inconveniencies do attend the allowance 

of this action, as my brothers have ſaid; as that it will 

occafion multiplicity of actions, and for that reaſon it is, 

that the law gives no action to a private perſon for a pub- 

lick nuſance, for there is a remedy by indictment to redreſs 

it, So here the plaintiff has a remedy in parliament. . As 

to the caſe of //efbury againſt Powell, Co. Lit. 50. a. where 

the inhabitants of Southwark had a watering place for their 

cattle by cuſtom, which was ſtopped up; there any inba- 

bitant might have an action, becauſe there was no other 

remedy by preſentment or the like: hut if it had been a 

nuſance preſentable, no (a) action would have lain. Soin ( Vide ante 

the caſe of Sterling and Turner, the party had no other re- 486. and the. 

medy. So in the caſe of Herring and Finch, which is a 23 

ſtrong caſe ; and I do not know whether an action will lie 

in that caſe, for refuſing to admit his voice to the election 

of a mayor; but there the plaintiff has no other remedy, 

nor other way to ſettle his right. If we ſhould adjudge, 

that this action lies, it will be dangerous to execute any 

office of this nature, and will deter men from undertaki 

publick offices, which will be a thing of ill — | 

am of opinion upon the whole matter, that after a deter- 

mination in the parliament for the plaintiff's right, the 

trouble and charge of vindicating it wijl maintain an ac- 

tion, but in this caſe no aQion lies, and therefore the judg- 

ment ought to be arreſted, © | 2 
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Fil chief 22 The ſingle queſtion in this caſe is, 
Whether, if a free burgeſs of a corporation, who has an un- 
doubted right to give his vote in the election of a burgeſs to 
ſerve in parliament, be reſuſed and hindered to give it by 


. the officer, if an action on the caſe will lie againſt ſuch 


olbcer, | N 

I am of opinion that judgment ought to be given in this 
caſe for the plaintiff. y brothers differ from me in opi- 
nion, and they all differ from one another in the reaſons of 
their opinion ; but notwithſtanding their opinion, I think 
the plaintiff ought to recover, and that this, aCtion is well 
maintainable, and ought to lie. I will conſider their rea- 


ſons. My brother Gould thinks no action will lie againft 


the defendant, becauſe, as he ſays, he is a judge; my bro- 
ther Powys indeed ſays, be is no judge, but gua/i a judge; 
but my brother Powell is of opinion, that the defendant nei- 
ther is a judge, nor any thing like a judge, and that is true: 
for the defendant is only an officer to execute the precept, 
i. e. only/to give notice to the electors of the time and place 
of election, and to aſſemble them together in order to elect, 


and upon the concluſion to caſt up the poll, and declare 
which candidate has the majority. 


But to proceed, I will do theſe two things: Firſt, I will 


maintain that the plaintiff has a right and privilege to give 


his vote: Secondly, in conſequence thereof, that if he be 
hindered in the enjoyment or exerciſe of that right, the 
law gives him an action againſt the diſturber, and that this 
is the proper action given by the law. 

I did pot at firſt think it would be any difficulty, to prove 


that the plaintiff has a right to vote, nor neceſſary to main- 


tain. it, but from what my brothers have ſaid in their argu- 
ments I find it will be neceſſary to prove it. It is not to 
be doubted, but that the commons of England have a great 


and conſiderable right in the government, and a ſhare in 


the legiſlative, without whom no law paſſes ;. but becauſe of 
their vaſt numbers this right is not exerciſeable by them in 
their proper perſons, and therefore by the conſtitution of 
England, it has been directed, that it ſhould be exerciſed by 
repreſentatives, choſen by and out of themſelves, who have 
the whole right of all the commons, of England veſted in 
them: and this repreſentation is exerciſed in three different 


qualities, either as knights of ſhires, citizens of Cities, or 
burgeſſes of boroughs ; and theſe are the perſons qualified 


to repreſerit all the commons of England. The election of 


© knights. belongs to the freeholders of the counties, and it is 
an original right veſted in and ivſeparable from the free- 


hold, and can no more be ſevered from their freehold, than 
the frechold itlelf can be taken away. Before the ſtatute of 
8 H. 6. c. 3. any man that had a freehold, though never 


— 


ſo ſmall, had a right of voting, but by that ſtatute the right 


d to ſuch perſons as have lands or tene- 
| . ments 


of election is c 


— 
— 
- 
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ments to the yearly value of forty ſhillings at leaſt, becauſe Amr 
as the ſtatute ſays, of the tumults and diforders which hap- yo 
pened at elections, by the exceſſive and outrageous number 
of electors; but ſtill the right of election is as an original 
right, incident to, and inſeparable from the freehold, As 
for citizens and burgeſſes, they depend on the ſame right 
as the knights of ſhires, and differ only as to the tenure, but 
the right and manner of their election is on the ſame founda - 
tion. Now boroughs, are of two ſorts ; firſt, where the 1 
electors give their voices by reaſon of their burgerſhip; or, 
ſecondly, by reaſon of their being members of the corpo- 
ration. Littleton, in his chapter of tenure in burgage 162. 

C. L. 108. 5. 109. ſays, Tenure in burgage is, where an 

ancient borough is, of the which the king is lord, of whom 

the tenants hold by certain rent, and it is but a tenure in 

ſocage : and Se. 164. he ſays, and it is to wit, that the 

ancient towns called boroughs be the moſt ancient towns 

that be within England, and are called boroughs, becauſe 

of them come the burgeſſes to parliament. 80 that the 

tenure of burgage is from the antiquity, and their tenure 

in ſocage is the reaſon of their eſtate, and the right of elec- 

tion is annexed to their eſtate. So that it is part of the 

| conſtitution of England, that theſe. boroughs ſhall elect 

members to ſerve in parliament, whether they be boroughs 

corporate or not corporate; and in that caſe the right of 

election is a privilege annexed to the burgage land, and is, 

as I mav properly call it, a real privilege, But the ſecond 

ſort is, where a corporation is created by charter, or by 

preſcription, and the members of the corporation as ſuch 

chuſe burgeſſes to ſerve in parliament. The/firſt ſorrbave 

a right of chuſing burgeſſes as a'real right, but here in this 

laſt caſe it is à perſonal right, and not a real one, and is 

exerciſed in ſuch manner 286 the charter or cuſtom pre- 

ſcribes z and the inheritance of this right, or the right of 2 

election itſelf, is in the whole body politic, but the exerciſe . — 

and enjoyment of this right is in the particular members. DET 

And when this rigbt of election is granted within time of beten 
memory, it is a franchiſe that ean be given only to à cor- 'bes to erl. 

poration, as is reſolved by all the judges againſt my lord meat cen ant be 

Hobart, in "the. caſe of Dungawyen in {reland, 12 Co, 120, fan, gte, 

121. That if the king grant to the inhabitants of /fington, corporation, 1+. 

to be a free borough, and that the hurgeſſes of the ſame 

town may elect two burgeſſes to ſerve in parliament, that 

(a) ſuch a grant of ſuch privilege to burgeſſes not incorpo- 

rated is void, for the inhabitants have not capacity to take 

an inheritance. See Hob. 15. The principal caſe there + 

waz, the king conſtituted the town of Dungannon to be a free 

borough, and that the inhabitants thereof ſhall be a body 

politic and corporate, conſiſting of one provoſt,” twelve 


(a) Vide Co. Litt, 3. % 
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AruzY free burgeſſes, and commonalty; and in the ſame name 
i. may ſue and be ſued; of guod ipfi pracfati pracpoſti et liberi 
—_ _ burgenſes burgi pruadicti et ſucceſſores ſui in perpetuum haleant 
| flenam poteflatim vt authoritatem eligendi, mittendi, et retor- 
nandi- duos diſcretos et idoneos viros ad inſerviendum et attenden- 
dum in quolibet pariiaments, in difto regna noftre Hiberniae in 
Poſftirum tenendo, and ſo proceeds to give them power to 
treat, and give voice in parliament, as ether burgeſſes of 
n any other ancient borough, either in [reland or England, 
dave uſed to do. And upon this grant it was adjudged, by 
all the judges of England, that this power to elect burgeſles 
is an inheritance of which the provoſt and burgeſſes were 
not capable, for that it ought to be veſted in the intire cor- 
poration, viz. provoſt,” burgeſles, and commonalty, and 
that therefore. the law in this caſe did veſt that privilege in 
the whole corporation in point bf intereſt, though the exe- 
cution of it was committed to ſome ' perſons, members of 
the ſame; corporation. ' 12 Co. 120, 141. Hieb. 14, 15. 


As to the manner of election, every borough ſubſiſts on its 


own foundation, and where this privilege of election is 


uſed by particular perſons, it is a particular right veſted in 


every particular man; for if we confider the matter, it 


will appear, chat the particular members and electors, their 
perſons, their eſtates, and their liberties, are concerned in 
the laws that are made, and they are repreſented as particu- 
lat perſons; and not guatenus a'body politic; therefore, when 
theif particular rights and properties are to be bound (which 


are much more valuable perhaps than thoſe of the corpora- 


tion) by the act of the repreſentative, he ought to repre- 


ſent the private perſons. And this is evident from all the 
writs, which were anciently iſſued for levying the wages of 


: L the knights abd-burgefles that ſerved in parliament. ' As 46 
The wages for uw. 3. Rot. Parl. memb. 4. in der. For when wages 


| pm ok were paid to the members, they were not aſſeſſed upon the 


to be raiſed out Corporation, but upon the commonalty as private perſons, 


of ths eſtates of a5 the tit ſhe ws, which indeed is dite to the ſheriff, or 


— to the mayor, c. yet the command is, quod de communitate 


the corporation, comitat us, civitatis, vel hurgi, habere faciat militibus, civibus, 


este 2 burgenſius, 104 pro expenſis ſuit. But now, it the 


| x _ e. corporation were only to be repreſented, and not the par- 


ticular members of it, then the corporation only ought to 


be at the charge; but it is plain that the particular mem 
ders are at the charge. And this is no new thing, but 


* 


agreeable to reaſon and the rules of law, that a franchiſe 


ſhould be veſted in the corporation aggregate, and yet the 
benefit of it io redound to the patticular members, and to 
—_— bx them in their private capacity. As is the caſe 


be 
of Waller and Hanger, Mo. 832, 833. where the king 


2 to the mayor and citizens of London, quod nulla pri- 


gia ſint ſoluta de vinit ciulum et liberorum hominum de Lon- 


dm, &c. And there it was reſolved, that although the 
grant de to the corporation, yet it ſhould not enute wa 
| f i 7 


9 
* 4 
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body politic of the city, but to the particular perſons of the Any 


corporation, who ſhould have the fruit and execution of 
the grant tor their private wines, and it ſhould not extend 
to the wines belonging to the body politic ; and ſo is the 
conſtant experience at this day. So in the caſe of Mellor 
v. Spateman, 1 Saund. 343. where the corporation of Derby 
claim common by preſcription, and though the inheritance 
of the common be in the body politic, yet the particular 
members enjoy the fruit and benefit of it, and put in their 
con Cattle to feed on the common, and not the cattle be- 
longing to the corporation ; but that is not indeed our. 
caſe, But from hence it appears that every man, that is to 
give his vote on the election of members to ſerve in parlia- 
ment, has a ſeveral and particular right in his private ca- 
pacity, as a citizen or burgeſs, And ſurely it cannot be ſaid, 
that this is ſo inconſiderable a right, as to apply that maxim 
to it, de minimis non curat lex, A right that a man has to 
give his vote at the election of a perſon to repreſent him in 
parliament, there to concur to the making of laws, which 
are to bind his liberty and property, is a moſt tranſcendant 
thing, and of an high nature, and the law takes notice of it 
as ſuch in divers ſtatutes : as in the ſtatute of 34 & 35 H.8. 
c. 13+ intitled an act for making of knights and burgeſſes 
within the county and city of Chefter ; where in the pream- 
ble it is ſaid, that whereas the ſaid county palatine of Cheſ- 
ter is and hath been always hitherto exempt, excluded, and 
ſeparated out, and from the king's court, by reaſon whereof 
the ſaid inhabitants have hitherto ſuſtained manifold diſbe- 
riſons, loſſes, and damages, as well in their lands, goods, 
and bodies, as in the good, civil, and politic governance, 


and maintenance of the commonwealth of their ſaid coun. - 


ty, Cc. So that the opinion of the e N is, that the 
want of this privilege occaſions great loſs and damage. And 
the ſame farther appears from the 25 Car. 2. c. g. an act to 
enable the county palatine of Durham to ſend knights and 
burgeſſes to ſerve in parliament, ic recites, whereas 
the inhabitants of the county palatine of Durbam have not 
hitherto had the liberty and privilege of electing and ſend- 
ing any knights and burgeſſes to the high court of parlia- 
ment, &c, The right of voting at the election of burgeſſes 
is a thing of the higheſt importance, and ſo great a privi- 
lege, that it is a great injury to deprive the int of it, 
Theſe reaſons have ſatisfied me as to the firſt point, 
2, If the plaintiff has a right, he muſt of neceſſity have 
a means to vindicate and maintain it, and a remedy if he is 
Injured in the exerciſe or ches of it; and indeed it is a 


vain thing to imagine a right without a remedy; 7 want (g) D. ice. 6 
s if 


Chaſer of an advowfon ig 


- 


of right and want of remedy ars reciprocal, 
bent | 
ment, ſuffer an uſurpation, and fix months to pals, withoy 


A pur- Co. 48. b. vide 
ple, before any pre 25 poſt 964. 


bringing his quare impedit, he (b) has loſt his right to the (5) Sed nnno 
advowſon, becauſe he has loſt his guare impedit, which was = 7 Au, 6 


his 
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'" Aenny bis only remedy; for he (a) could not maintain a writ of 
Watz. tight of advowſon; and though he afterwards uſurp and die, 
2215 and the advowſon deſcend to his heir; yet (5) the heir can- 
1 Bl. not be remitted, but the advowſon is loſt for ever without 
00; da. {Og recovery. 6 Co. 50. Where a man has but one remedy to 
( Vide 6Co, come at his right, if he loſes that he Joſes his right. It 
. would look very ſtrange, when the commons of England are 
ſo fond of their right of ſending repreſentatives to parlia- 
ment, that it ſhould be in the power of a ſheriff, or other 
officer, to deprive them of that right, and yet that they 
ſhould have no remedy; it is a thing to be admired at by 
all mankind. Soppoſing then that the plaintiff had a right 
of voting, and ſo it appears on the record, and the defend- 
ant has excluded him from it, no body can ſay, that the de- 
fendant has done well; then he muſt have done ill, for he 
has deprived the plaintiff of bis right; ſo that the plaintiff 
having a right to vote, and the defendant having hindered 
bim of it, it is an injury to the plaintiff, Where a new 
act of parliament is made for the benefit of the ſubjeR, if a 
% man be'hindered from the enjoyment of it, he ſhall have an 
. | n ction againſt ſuch perſon who {o obſtrudted him. How elſe 
2, AIP, comes an action to be maintainable by the party on the ſta- 
tute of 2 Ric. 2. de ſcandalis magnatum, 12 Co. 134. but in 
conſequence of law?” For the ſtatute was made for the pre- 
ſervation,of the publick peace, and that is the reaſon that no 
wit of error lies in the exchequer chamber by force of the 
ſtatute of 27 Elia. in a judgment in the king's bench on an 
action de ſcandalis, for it is not included within the words of 
the ſtatute ; for though the ſtatute ſays, ſuch writ ſhall lie 
2 judgments in actions on the 84 yet it does not ex- 
ad to that action, although it be an action on the caſe, 
| becauſe (e) it is an action of a far higher degree, being 
founded ſpecially upon a ſtatute, 1 Cre. 142. If then when 
a ſtatute gives a right, the party ſhall have an action for the 
infringement of it, is it not as forcible when a man has bis 
right by the common law ? This right of voting is a right 
in the plaintiff by the common law, and conſequently he 
ſhall maintain an action for the obſtruction of it. But there 
wants not s ſtatute too in this caſe, for by . 1. 3 Eu. li. 
e. 5. it is enacted, that foraſmuch as elections ought to be 
free, the king forbids, upon grievous forfeiture, that any 
great man, or other, by power of arms, or by malice or 
wmenicts, ſhall diſturb to make free election. 2 fl. 168, 
169. And this ſtatute, as my lord Cote obſerves, is only an 
inforcement of the common law; and if the parliament 
5 the freedom of elections to be a matter of that con- 
ſequence, as to give their ſanction to it, and to engct thzt 
tzdey ſhould be free ; it is a violation of that ſtatute, to diſ- 
. turb the plaintiff in this caſe in giving bis. vote at an elec- 
'* * +4; 4 | | 1 1 8 


* 


. * 
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And I am of opinion, that this action on tht caſe is a Avnzy 
proper action. My brother Powell indeed thinks, that an | 
action upon the caſe is not maintainable, becauſe here is no N 
burt or damage to the plaintiff; but ſurely every injury im- 
ports a damage, though it does not coſt the party one far - 
thing, and it is impoſſible to prove the contraty; for a 
dam3ge is not merely pecuniary but an injury imports a 
damage, when. a man is thereby hintged of his right. As 
in an action for landerous words, though a man does not 
loſe a penny by reaſon of the ſpeaking them, yet he ſhall 
have an action. So if a man gives anCther a cuff on the 
ear, though it coſt him nothing, no not ſo much as a little 
diachylon, yet he ſhall have his action, for it is a perſonal 
injury. So a man ſhall have an action againſt another for 0 
riding over his ground, though it do him no damage; for 
it is an invaſion of his property, and the other has no right 
' to come there, And in theſe caſes the action is brought vi 
et armit. But for iovaſion of another's franchiſe, treſpaſs 
ui et armis does not lie, but an action of treſpaſs. on the 
caſe; as where a man has reterna brevium, he ſhall have 
an action againſt any one who enters and invades his fran- 
chiſe, though he loſe nothing by it. So here in the princi- 
pal caſe, the plaintiff is obſirutted of his right, and ſhall 
therefore have his ation. And it is no objection to (ay, 
that it will occaſion multiplicity of actions; for if men will 
multiply injuries, actions muſt be multiplied too; for eve- 
ry man that is inj ured ought to have bis recompence. Sup- \ 
poſe the-defendant had beat forty or fifty men, the damage 
done to each one is peculiar to himſelf, and he ſhall have 
his action. So if many perſons receive a private injury by 
a publiek nuſance, every one ſhall have bis action, as is 
2 in I illiam's caſe, 5 G. 73. 4. and Wifthury and 
Powell, Co. Lit. 56. a. Indeed where many men are offend- 
ed by one particular act, there they muſt proceed by way of 
indictment, and not of action ; for in that caſe the law will 
not multiply actions. But it is othetwiſe, when one man 
only is offended by that act, he ſhall have his action; as if 
a man dig a pit in a common, every commoner ſhall have an 
action on the caſe per guad communiam ſuam in tam amplo 
made haherg- non | potuit ; for every commoner has a ſeveral - 
right. But it would be otherwiſe if a man dig a pit in a 
highway, every paſſenger ſhall not bring bis action, but the 
(a) party ſhall be puniſhed by inditment ; becauſe the in- (a] Vide ante 
ury is general and common to all that paſs. | But when the 436: 
jury is particular and peculiar to every man, each man 
ſhall have his action. In the caſe of Turner againſt Stirling, 
thee 22 not elected, he could not give in evidence 
the loſs of his place as-a damage, for he was. never in it; 


but the gi ot the action is, that the plaintiff having a right 
to ſtand for the place, and it _- difficult to * 


Vor. II. 
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can be ſuppoſed. 


My brother Powell ſae, that the: plaintifpe right of 
318. mati the patron may bring his action up the caſe 


but I do not know whether it will bear debating, and 
how it will prove, when it comes to be handled.- For 
at common law the patron had no remedy for damages 
„ EIIE: 3 againſt 
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who had the majority, he had therefore a right to demand a 
poll, and the defeneant by-denying it was liable to an ac- 
tion. If publick officers will infringe mens rights, they 
ought to pay greater damages'than other men, todeter and 
hinder other officers from the like offences. So the caſe of 
Hunt and Dowman; 2 Cre. 478. where an action on the caſe 
is brought by him in reverhon/ againſt leſſee for years, for 
refuſing to let him eiter into the houſe, to ſee” whether any 
waſte was committed. In that cafe the action is not found- 
ed on the damage, for it did not appear that any waſte was 
done, but becauſe the plaintiff was hindered in the enjoy- 
ment of his right, and ſurely no other reaſon for the aQion 


But in the principal caſe. my brother ſays, we cannot 
judge of this matter, becauſe it is a parliamentary thing, 
O by all means be very tender of that. Beſides it is in- 
tricate; and there may be contrariety of opinions. But 


this matter can never come in queſtion. in parliament ; for 


it is agreed that the perſons for whom the plaintiff voted 
were elected; ſo that the action is brought for being depriv- 


ed of his vote: and if it were carried for the other candi- 


dates againſt whom he voted, his damage would be leſs. To 


allow this action will make publick officers more careful to 


obſetve the conſtitution of eities and boroughs, and not to 


de ſu partial as they commonly are in all elections, which is 


indeed a great and growing miſchief, and tends/tos the pre- 
judice of the peace of the nation. But they ſay, that this is 
a matter out of our juriſdiftion, and we ought not to inlarge 
it. 1 agree we ought” not to-incroach or inlarge our juriſ- 
di gion; by ſo doing we - uſurp both on the right of the 
queen and the · people: but ſure, we may determine on 2 
charter granted by the king, or on a matter of cuſtom or 

eſcription,- when it comes before us without ipproaching 
on the parliament.” And if it be a matter within our juril- 
diction, we are bound by our vaths to judge of it. This 
is 2 matter of property determin· ble before us. Was ever 
ſuch a petition heard of in parliament, ats that à man was 
bindred of giving his vote, and praying them to give him 
remedy ? "The parliament undoubtedly _— | your 


remedy at law. It is not dike the caſe of determining the 
- Tight of election between the candidate. 
5 1e i ee 


voting ought firſt to ave been determined in parliament, 
and to that purpoſe ges che opinion of my ford Hobart | 


againſt the ordinary after à judgment for him In a guare 
impedit, but not before. 1 is indeed a fine opinion, 
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againſt the diſturber, but the ſtatute 13 Ed. 1 fl. f. c. 8 1. 
3. gives him damages; but if he will not make the biſhop 
a party to the ſuĩt, he has loſt his remedy which the ſtatute 

him. But in our caſe the plaintiff has no opportunity 
do have rerpedy elſewhere: My brother Powys has cited the 
opinion of Litt/zton on the ſtatute of Merton that no action 
lay upon the words, /i parentes conguerantur,' becauſe none 
had ever been brought, yet he cannot depend upon it, In- 
deed that is an argument, when it is founded upon reaſon} 
but it is none, Wheh'it is agairiſt reaſon. But I will con- 
ſider the opinion. Some queſtion had aroſe on the penning 
of that ſtatute on thoſe words, f parentes conjuerartur, Wc. 
what was the meaning of them, whether they meant a com- 
plaint in a court in a judicial manner. But it (a) is plain 
the word conguerantur, means only fi parentes loamententur, 
that is only a complaint in pais, and not in u coutt;" for 
the guardian in ſocage ſhall enter in that caſe, and ſhall 
have a ſpecial writ de ejeftiont cuftodiar terrar vt haeredis; 
But this ſaying bas no gteat ſorce, if it had it would have 
been deſtructive of many new actions, Which zre at this 
day held to be good law. The caſe of Hunt and Dotomon 
before mentioned was the firſt acon of that nature, but it 
was grounded on the common tesſon, and the ancient Joſs 
tice of the law. So the caſe of Turner and Sterling: — 
vs conſider” wherein the law cbnſiſts, and we ſhall find i 


(a) Vide Litt. 
{. 108. 


to be, not in particular inſtances tand precedents, but om 


the reaſon of the la, und ub cadem ratio, ibi idem jur. This 
privilege of voting does not differ from any other frabchiſe 
whatſoever, If the houſe of commons do determine 
this matter, it is not that they have an original right, but 
as incident to elections. But we do not deny them their 
right of examining elections, but we muſt not be frighted 
when a matter of property 'comes-before us} by ſaying it 
delongs to the 'parliament ; "We muſt exert the ' queen's. 
juriſdiction. My opinion is founded on the liw of England: 
The caſe of Mort und Sue, 1 Vratr. 499; 238. was the firſt 
action of that tiature, but the not of it was no objection 
to it. So the cafe of Smith and Crapaw;" 1 Cro. 15. W: 
9 that an aon of the ela) for falſely: and mali 

ully indiQing the plaintiff ſor treaſonſhDBUgb the objec- 


ops were ſtrong agall ſt it, yet if was adedged., that if the 


olecution! were without prodidle cabſe, there was as. 
much reaſon the action ſhould be maintained, as in other 
Caſes, 80 15 Cars 2. C. B. between Bodily and Long, it 
was adjudged by Bridgman chief juſtice, &c. that an »Qtion 
on the caſe lay for a riding, whenever the plaintiff and his 
wife fought, for it was a ſcandalous and reproachſul thing. 


So in the caſe of Herging and Finch, 1 Lev. 250. no body 


ſcrupled, but that the action well lay, for the plaintiff was 


tereby deprived of his right. And if an action is main- 


tainable againſt an officer for hindring the plaintiff from 


P 2 V voting 
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nur Jnting for » pager of a corporation, who cannot bind him 


. iberty nor eſtate, to ſay, that yet this action will not 
Wirz. 10 in our caſe, for hindering the plaintiff to vote at an 


lection of his, repreſentative in parliament, is inconſiſtent, 
W my oginjan is, that the Mons, ought to have 
as 47th 


22 Vier Bro. . 14th of J 257 this (9) judgment was 


Cal. 45. 224 in houſe of lords, judgment given for the 

plaintiff by fifty lords againſt ſixteen,  Trever chief juſtice 

L. baron Price were of opinion with the three —— of 

the ki s bench. Ward C. B. and Bury and Smith barons 

were of opinion with the lord chief juſtice Holt, Tracy 
dubitants,. Nevill and Blencowe abſent... . 

(Note, I had.it from good hands, that, Tray agreed 

Wh Naw, the. action lay, but was doubtful upon the 

580 40 laying the * Mito 

| e arguments of this caſe Holt chief juſtice aid, 

* -plaj We has a particular right veſted in him to vote. Is 

it nat t A wrong and an injury to that right, to refuſe to 


Ee his vote ? So if a börough has a right of common, 


ſreemen are hindred from enjoying it by incloſure 
2 Hg 1 en eyery free man may maintain his action. This 
bt by the. plaintiff for the infringement of 


i franchiſe, You A 7 have pothjng. to be a damage, 


ut what is) pecuniary, and a damage to. property. If a 


3 man bas retarno brevium, althou — 1 no ſees were due to him 
at common law, yet if the ſheriff enters within his liberty, 
and executes proceſs there, it is an invaſion of his franchiſe, 
and he, may bring bis. action; and there is the ſame reaſon 
in N Although this matter relates to the parlia- 

ment, 0 it is an injury precedaneous to the parliament, 8 

5 wyord, ſaid i ig, the caſe of Bernordiflau verſ, Soame. 

114, 23 bs, ; The-pacliament cannot judge. of this in- 


Jury, nor give damage 80 * L for it : they cannot 


make bim a tecompence. Let all people come in, and 
Ker fairly z. it is Anden. one or the other. party, to deny 
man's vote. 1 if ſuch an action comes to 
tried before me, 1 ll dire the 4 to make him pay 
Well for it; it is dehying bim his Zxgii right, and if this 
1 7 à man may be ſor ever deprived of 


is a great privilege to chuſe ſuch my cer as are to 
. > Hf 
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I butchers” company, which is a n char- 
ter. Holt chief juſtice, Such mandamus s have been 


Face but I think they have gone too far in theſe caſes. 


am opinion, that no mandamus ought to be granted where 
275 officer may have an aſſize, therefore hear counſel of both 


A mandamus was afterwards granted. 


Baker ver. Pierce. 
S. C. Selk. 6j. Holt 634 6 Mod. 33. 


N an action on the caſe for words, John Baker ſtole my 
1 box-wogd, and I will prove it. After a verdict for the 
plaintiff, ſerjeant Darnall moved in arreft of N 
that thoſe words are not actionable, for they ſhall be taken 
to mean wood growing or the like, whereof only a 
treſpaſs can be committed. So to fay, you are a thief, and 
have ſtolen my timber, or my apples, or my hops, is not 
actionable. For where words may import either a felony, 
or a treſpaſs, they ſhall be taken in the mildeft ſenſe, unleſs 
there be other words to determine them in the worſt ſenſe. 
As to ſay, he ſtole my timber out of my yard, or my hops 
in 2 bag. Hob. 331. Clerk verſ. Gilbert, Hutton 113. 
Herbert v. Angell, So Hutton 38. Maſon v. Thompſon. 

charge thee with felony for taking forth from 7. D.'s 


pocket, and I will prove it; the words were held not to be, 
_ aQionable, becauſe it ſhould not be intended to mean a fe- 


lony, not being directly affirmed. [But Holt chief juſtice 
and the court denied that caſe to be law, for the taking 
out of a man's pocket muſt 'be intended a felonious 
taking, ] this- caſe the words, may be taken to 


mean box-wood growing; and although the defendant 


might mean them in the worſt ſenſe, yet the intent of the 
ſpeaker ſhall not make the words actionable, unleſs the 


words expreſs it ſufficiently. Suppoſe the defendant had 


ſaid, he ſtole my coppice - wood. 

Mr. Broderick for the plaintiff. Theſe words are action- 
able, and the difference is founded on this rule, Arbor dum 
creſcit, lignum cum creſcere neſcit, and therefore box · wood in 
this caſe muſt be intended wood cut down, whereof a felo- 
ny may be committed. I. 152. Higgs v. Auftin. Thou 
haſt ſtolen as much wood and timber as is worth twenty 
ſhillings, adjudged actionable. Ney 114. Short's caſe.. 1 


Roll. action 70. n. 47, 48. Lifferd and Stamp. March. 


211. 2 Cre. 166. Les and Saunders 674. Smith and 


Ward, Hob. 77. Cote and Gilbert. Sty. g. Cro. 471. 
77 ä 9.9. 3 * 
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| R. Dee prayed a mandamus to reſtore the clerk of the Pol. 100g. 


To charge a 
man with feal- 
ing wood is ace 
tionable. R. acc, 
2 Keb. 261. 
Difference be- 
tween timber 
and timbertrees, 
per Broderick. 


1 


Holt, The 
words, I ch 
thee with — 4 
import that it 
was a felonious 
taking, H. 1. 
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'Baxzx The words in this caſe according to common parlance im- 
x. bort à thing of which felony may be committed, and there- 
fore he prayed judgment for the plaintiff, | 
Halt chief juſtice I have heard Twi/den juſtice ſay, he 
knew no rule to go by in actions for words, 
Gould Juſtice.” 80 ſaid my lord Hate; for all words 
ſtand on a different bottom. Xmas 


Helt chief juſtice. In moſt cüſes where fuch "words 2x 


theſe have been held actionable, there are other words of 
an ill ſenſe to explain them. As I charge you with felony, 
odr you are a thief. And ſtealers of coppice- wood are called 
in common parlance ſtealers of wood. 
Powell juſtice. No action will lie for ſaying, you have 
ſtole my coppice-wood, for that muſt be intended growing ; 
- ?, butto fay generally you have ſtole my wood, that muſt be 
intended wood cut down, and there are many caſes founded 
on the difference in that verſe cited by Mr. Braderick. 
Holt chief juſtice agreed the difference. . 
. Powell juſtice. To ſay you are à thief, for you have 
ſtolen, or you are a thief and have ſtole, muſt mean both 
wt the fame. And though it was formerly held, that there was 
te) Vide Bull. - à difference between them, yet (a) of late it has been taken 
* otherwiſe; for ;far or and are explanatory, and mean both 
the ſame thing. 8 TER 725 
Holt chief juſtice, It has gone both ways. 
Afterwards the court gave judgment for the plaintiff, 
that the words are actionable, notwithſtanding the opinion 
in 2 Cro 166. to the contrary. And Halt ſaid, Sure the 
. plaintiff muſt have judgment. It is not worth while to be 
very learned on this point, but where words tend to ſlander 
a man, and take away his reputation, be ſhall be for ſup- 


es N porting actions for them, becauſe it tends to preſerve the 
rs peace. I remember a ſtory told by Mr. juſtice Tw:/den, of 


z man that had brought. an action for ſcandalous words 
x A1 of him, and upon a motion in arreſt of judgment, 
the judgment was arreſied; and the plaintiff being in 
court at that time ſaid, that if he had thought he ſhould 


not have recovered in his action, he would have cut his 


throat. Powell juſtice. This caſe in 2 Cre, 166. cited by 
my brother Darnail, is ſoz but the later books are con- 
trary, and I will. tick to the latter authorities, being 
grounded on ſo much reaſon. Gould juſtice ſaid, that in 
tae-10 Gar. 2. Mich term, it was adjudged, that thelg 
words, Thou haſt ſlole my wood, were aQionable, 
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* Squire and Grevett. 
8. C. but with ſome inconfiderable d.fference. Salk. 74. Holt $1. 6 Mod. 33. 


A Writ of error upon a judgment given in the king's 

bench, in an action of debt upon a bond of arbitra- 
tion, the defendant prays ozer of the condition, which was 
to perform the award, &c.. and pleads, that the arbitrators 
made no award: the plaintiff replies an award made de et 


| ſuper praemrſſis whereby-the arbitrators did award, quod omnis 


proſecutio in aliqua ſecta drpendente inter partes ceſſaret, et abinde 
determinata fit, et quod dictus Johannes Grevett ſolveret ditto 
Johanni Squire ſummam 17 J. 3s. 11 4. juper 10 diem Octo- 
bris tune proxime ſequentem, in pleno omnium damnorum et de- 
mandorum, ac etiam quod ipſe idem Johannes Creueit ſuper 
diflum 10 diem Oobris ad proprias miſas et cuſtagia ſua ſigilla- 
ret et deliberaret dico Fohanni Squire unam generalem relaxati- 
onem omnium attionum, et wauſarum attionis, ſeftarum, 
clameorum, et demandorum quorumcungue a principio mundi 
ulque diflum 10 diem Octabris, ęt quod dittus Fobannes Squire 
ſuper receptionem ſuam diftae ſummae 17. 35. 11 d. faceret, 
figillaret, et deliberaret diflo Johanni Grevett unam generalem 
rtlaxationem omnium attionum, et cauſarum attionis, ſettarum, 
clameorum, et demandorum' quorumcunque a principio mundi 
uſque dictum 10 diem Odlobris, and the plaintiff aſſigns his 
breach: the defendant rejoins nul tiel: agard ; and iſſue 
thereon, and a verdiX for the plaintiff, and judgment in 
the common pleas. On a writ of error in this court and 
the general errors aſſigned, Mr. Parker took three excep- 
tions to the award: firſt, that it is not final, for it is not 
awarded that all actions ſhall ceaſe, but that the proſecution 
in any ſuit'depending between the parties ſhall ceaſe, which 
goes only to the ſuſpenſion of the preſent proſecution, and 
not to the right of action; and though it ſhould be taken to 
extend to ſtay the proſecution during the lives of the parties 
themſelves, yet it might be revived again by their executors, 
Secondly,” that the 177. 35. 114. . to be paid by 

to Squire, is awarded to be paid upon a day after 
the award, in full of all demands, &c. which muſt in- 
tend all demands, c. to that day, and ſo the award 
too large, and includes more time than the ſubmiſſion. 


* He admitted; that the releaſe to be given by Squire 


to 'Grevett would be good as to the time of the ſubmiſ- 
ſion, and void for all the time aſter; but in this caſe 
the money is awarded to be paid ſuper: 10 diem Odlo- 
brit in full of all demands to that day, and that Squire ſuper 


T. 24 O. 2. vide Com 
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An award that 
the proſecution 
in any ſuit de- 
pending betueen 
the parties 
ſhould ceaſe and 
be thenceforth 
determined de 
ſtroys the right 
of action, and is 
ſufficiently final. 
Vide Str. 1024. 


An zend that 
one party thould 
on a future day 
pay the other a 
ſum of monty 
in full of all 
demands, is 
good. R. ACC, 
3 Lev. 188. 


Eſpecially if it 
imports to be 


made u pon the * 


premilcs, 


and is of itſelf 
ſufficiently mu · 
tual and final. 
vide Burr. 274+ 
Bl. 2117. Com. 
328. Cro. Jac. 
447 

An award of. 
releaſes up to a 
time after the 
ſubmiſſion is 
not wholly void, 
but will obüge 
the parties to 
give releaſes up 
to the time of 
the ſubmiiſion, 
R ante 106. 
And ſre the 
books there 
cred. Cape v. 


| "7% " - Manroe. B. R. 
+ Arbitrament. E. . 2d Ed. vol. 1. p. 382. Under an award that the 


one party ſhall pay the other a ſum of money, and that he ſhall en the recei x of it give the 


former a genera 


releaſe, the foi mer may fuſiſt upon ſuch re eaſe if Te tenders the money; (bo? the 


%her will not'receive it. An offec to do a thing is. ſo far equivalent to periarmance- that it will 


intitle the perſon who made it to gem 

as, 206g, 1064, and vide Dough, 259, 639. 1 T. R. 638, Fru 
= of TITTY # 48% = ' i » # - 

*4 46/1 II, 63-0 4. on 

10 | 1 — 
f | 
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whatever be was to have upon the perforn.,ance, R. 
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Sqvinn® receptionem inde, Ac. ſhould give a releaſe; ſo that the tender 
ser. being to be made in full all demands to a time after the 
ſubmiſſion, and not in any other manner, Squire is not 
bound to receive it ſo, and then no releaſe to be made by 

him, for the releaſe is not to be given but ſuper receptionem, 
* + - © and the receipt is a condition precedent to the giving the re- 
leaſe; and if the tender be made in ſatisfaction of all de- 
mands to the time ofthe ſubmiſſion, that would not have in- 

Ns titled Grevett to a releaſe, and ſo the award not final. 

Pengelly for the defendant inerror. As to the firſt excep- 
tion, he inſiſted that the award was good and final z for it 
ſhall be taken according to the uſual conſtruction in caſes of 

awards, not merely as a ſuſpenſion or delay of the proſecu- 
if tion, but- in extinguiſhment of the right and duty, and 
___ ; then no proſecution can be carried on or revived by the exe- 
cutors. That ſince an award, that all actions ſhall ceaſe, 
| is agreed to be final, much more ſhall this; for the word 
i | proſecution or ſuit is a more large and comprehenſive word 
[| | than the word action; and it is Littleton's text, ect. 504. 
1 : C. L. 291. that a releaſe of all ſuits, or proſecutions, which 
1 : | are-ſynonymous, will diſcharge not only all actions, but all 
1 - executions too. He that bas no right of proſecution can 
1 have no right of action, for adi eff jus n+ 4.7 He 
cited ſeveral caſes to this purpoſe, as the Eaſe of Boll and 
 Heſcott, which was adjudged in this court Pcb. 11 Will. 3, 
Ae end thit where the award was, that one party ſhould pay to the 
+ 37 ns other 200. at a day ſubſequent, and that he ſhould give the 
— 5 oi other a bond for payment of the money accordingly within 
-a bond for the four days, and that all proſecutions and ſuits ſhould ceaſe 
1 * till failure of performance; and this was held to be final, 
8 for if he paid the money, Cc. the award was abſolute, and 
and that all the ceſſation perpetual, and he ſhould not take advantage 
— 3 of his on non · performance. So the caſe of Milluard and 
of performance Stokes, 1. Rall. Abr. 261. 1 Danv. 340. pl. . tbe award 
is ſufficiently was made concerning an obligation, in which one was 
3 bound to the other, that the obligee ſhould not proſecute or 
$4 . cavſe to be proſecuted any ſuit againſt the obliger upon the 
ſaid obliga lon; it was adjudged a good award, and final, 
and that thereby the duty was extinguiſhed. - And theſe 
_caſes he ſaid were ſtronger than the preſent caſe. 2 Med. 
227, 228. Strangford v. Green. 1 Lev. 58. :Knipe's caſe, 
1 Roll. 254. n. 10. As to the ſecond and third exceptions, 
he firſt ptemiſed, that the award was made, and ſo recited 
to be, purſuant to the ſubmiſſion; that it was averred to 
be made de et ſuper praemiſſis, that there was no averment 
of any matter or controverſies ariſen ſince the ſubmiſſion. 
N Then be faid the fecond exception was not truly ſtated, 
for the words are general, quod ſolveret, &c. ſuper 10 Ode- 
| bris in plino omnium damnorum et demandorum, and not in 
pn omnium demianderum uſque ad diflum diem: and it muſt 
be therefore conftrued to mean all demands, t&c, to the 
time of the ſubmiſſion, and not to the time after, * 


z f * 
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of Ofteber ;, and therefore the arbitrators ſhall never be ſup- 
poſed to have made their award of more than was ſubmitted 
to them, or to a time beyond their power, via. after the 
ſubmiſſion, unleſs it be ſo expreſsly limited in the award; 
for they ſhall not be intended to have exceeded their autho- 
rity, nor ſuppoſed to have done a vain and a void thing. 
However, if it were expreſſed to be paid in full of all de- 
mands, Cc. to the tenth of Odlober, yet it would be good 
to the time of the ſubmiſſion, and only void, pro tarts, Viz. 
the time after. And ſince Mr. Parker admitted, that the 
releaſe was good to the time of the ſubmiſſion, and void for 
the time after, it was very ſtrange and particular, that he 
ſhould deny this part of the award to have the ſame opera- 
tion: for the power is equally extenſive, and muſt be ex- 
ceeded as much as to one part of the award as to the other, 
and no more; and therefore a (a) tender in full of all de- 


mands to the time of the ſubmiſſion would be a good per- 


formance of the award, and the other party is bound to re-, 


ceive it as ſuch, Nor indeed can it be tendered in any 


other manner, viz. in full of all demands, &c. to the tenth 
of Ozteber, becauſe to all the time beyond the ſubmiſſion the 
award is void, and the plaintiff might refuſe to receive it, if 
it had been fo tendered, But in the firſt caſe upon a ten- 
der he ought to receive, ang thereupon he ought to give 


te releaſe, and the words ſuper receptienem do not amount to 


963 


S dun 
V. 
GanveTT. 


(s) Vide ante 
116. and the 
caſes there cited, 


a condition precedent, and make the releaſe depending 
upon the former part of the award, which is void, or im- 


poſſible to be done, or not mutually obligatory. To prove 
this he cited theſe caſes, 1 Roll. Abr. 260. P. 5» Lewin and 
Hills. Allen 26. 1 Sid. 154. Rows v. Vun. 1 Sid. 252. 
Manning and Warring. 1 Lev. 132, 133. Hopper v. 
Hackett. 1 Roll. Abr. 260. u. 4. Etnoke and Otwell, 2 
Mod. 169. Alam and Adams. 1 Rall. Abr. 260. n. 1. 


2 4+. 12. Popely and Popely. 260. n. 2. | Franklyn and 1 


ahn. 244. . 23. Alabaſter and Clifford. Hut 20. 2 


Med. 309. Hill and Thorn. 1 Kall. Abr. 256. u. 1. Goff 


and Browne, Hob. 190. But admitting the award to 
void as to the releaſe, yet he inſiſted, that upon the other 


parts, which were diſtinct and independent, the award was 


mutual and final. That the money being awarded in ſatis- 
faction, gave the plaintiff a right of action; and might be 


' pleaded in bar by the defendant in any action brought by 


| the plaintiff on the original contract. And to that purpoſe 


he'cited the caſe of Kinna/ton and Jones, 1 Roll. Ar. 258, 
256. #. 3, 6. | Allen 85. Sty 97. as this caſe in point. 
1 Roll. 259. n. 4, 5. Ingram and Webb, and Sayer and Sayer, 
2 Gro. 663. 2 Rep. 192. 1 Roll. Abr. 244 1-21, 22» 


Valive and Trib. I Roll. Rep. 437. 2 Cre. 447, 448. Lam 
74 — — And 


ley and Hutton. 3 Cre, 861, and 
therefore however it happened as to the releaſe, the other 


| parts of the award were ſufficient without it; and ſo he 


prayed that the judgment might be affirmed. 


Holt 


: 


( Vide ante 


2082, 2 Wil. 
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Holt chief juſtice. | The firſt part of the award, that al! 
proſecutions, &c, ſhall ceaſe, goes to the-cauſe of action, 
and is not to be reſtrained only to the proſecution then de- 
pending. Where à man has but one remedy to come at 
his right, a (a) releaſe of that remedy is a diſcharge of his 
right, As if a man releaſe all actions, he releaſes all cauſes 
of action, and determines bis tight. So if a man releaſes 
all actions now depending.” he releaſes the right of action. 
So if the plaintiff after the darrein continuance releaſe the ac- 
tion depending, be releaſes his right of action. And if a 
releaſe ſhall have that operation, why ſhall nog an award ? 
The words here are not only guad proſecutio reſſaret, but alſo 
et abinde determinata-fit, which implies a perpetual ceſſation, 
Therefore theſe words in the award do not only difcharge 
the preſent ſuit, but alſo the right of action, becauſe the 
plaintiff has no other remedy but by action, and then the 
award is mutual and final on that part only without more. 


And as to the ſecond clauſe in the award, ſurely it is well, 
and it is final, for the money is awarded in fſatisfaQtion, and 
though it ſhould be taken to extend to a time after the ſub- 
miſſion (which ſhall not be intended) yet it will be good, 
for it ſhall not be underſtood that there were any other 
cauſes of action ariſen after the ſubmiſſion, and then no da- 

mage to the plaintiff, though he receive it in ſatisfad ion to 

the 10th of October. If there had been any new contro- 
verſies, the defendant» ſhould have ſet it forth in his plea, 
and even that he tendered the money in full of all matters 
to the time of the ſubmiſſion. n. 


/ * 0 7 18 a a ' 

As to the laſt exception, the queſtion is, if the words 
ſuper receptionem do not imply a liberty in the plaintiff, to re- 
fuſe the money when tendered? A tender avd refuſal has 
been formerly held: no performance without actual pay ment, 
as in the caſe of Hunt and Craven. | But it bas been ad- 
judged otherwiſe ſince. But admitting the award void as 
to the releaſe, yet it is good for the reſt. OY 


-- Pownll juſtice. The law is againſt Mr, Parker upon all 
three points, though if (5) the award be good upon any 
one of the three points, it will be ſufficient, ſince they are 
diſtin and independent clauſes. The fuſt part of the 
award muſt be taken to refer to the cauſe of action, and not 
metely. to mean a ſuſpenſion of the action, but to determine 
it for ever; and the word [depending] is only to deſcribe 
the nature of the action, and does not import that the cauſe 
ſhall land ſtill for a time. The next part of the award as 
to the payment is. mutual and final, for it is not to be paid 
in full of all demands to the zoth of OZober, but to the time 
of the ſubmiſſion, and ſhall be ſo intended. Beſides, if it 
9 a nnn asian D blaws 20! Ja id 
ene 2 gi 21 ea 213 2603 bhoye 5 
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did extend to the ·oth of Oeber, it would yet be good for Sure 
the time to the ſubmiſſion, and void for all the time after; gue. 
for it is a thing ſeverable in its nature. Then as to the 
giving the releaſe /; Juper receptionem of the money, that will Aa, award that 
not give the plaintiff a liberty to refuſe the money, for he one party hall 
muſt accept it, and when one party is awarded to pay, the 8 4 
other by implication is awarded to receive it, and [ believe obiiges the latter 
| receive it. 
it has been ſo adjudged, Vina 0 . 
Holt chief juſtice. I doubt that, Liber an award that 
one ſhall pay, implies that the other is thereby obliged to 
receive, | 


We which Pengely cited the caſe of Linnen v. William- 
on, adjudged according to Powell's opinion, which is re- 
an JF Abr. 254, 255. 1 Danv. 531. u. 16. and the 
. is agreed 2 Cro. 447. Lumley and Hutten. 


Hol chief jaſtice. The award to pay money in ſatisfac- 
tion is pleaded in bar, though the other party be not award- 
ed to accept it; for the award of payment of money veſts a 
duty in the party, and is a bar jn debt, or treſpaſs, or aſſump- 
ſit. And the old books are, that upon a parol ſubmiſſion, if 
any collateral matter were awarded to be done, other than 
2 payment of money, as the making a releaſe, or the like, 

2 lion lay for non- performance; yet (a) it has been (% Vide ante 
otherwiſe adjudged fince, For when two perſons ſubmit, 247. 248. 
they actually promiſe to perform the award, and an action 3 
lies on the mutual promiſes. An award only to pay money 1 
in ſatisfaction is of itſelf final, therefore let the Judgment be 


| * x per totam curiam. 


Corporation of Grampound's Caſe, 


T: a number of people aſſemble together in a lawful 29 FP. 3. 54: 
. manner, and upon a lawful occafion, as for electing a Regitter 103. 
mayor (as it was in this caſe) or the like, and during the N 
aſſembly a ſudden affray happen; this (5) will not make it () Ace. , 
a riot ab jnitio, but it is only a common affray, But if a Hawk. 6. 65, 
number of people aſſemble in a riotous manner to do an (. 
unlawful act, and a perſon, who wis upon the place before 

upon a lawful occaſion, ial not privy to their firſt defign, 

comes and joins with them, he will be guilty of a riot equal- 

Iy with the reſt, Holt chief juſtice with Powell juſtice ſeem- 

ed to agree, „ CE 
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„ 8. c Mod, $a; Men 613. Salk. 564, 65. 
In an aQion on IN debt againſt the defendant upon a recogniſance of 


1 I in the common pleas, the plaintiff counted, that 
ave been taken defendant per ſcriptum 2. obligator\um recognitum in 
"2" 2 and curia dominge reginae de banco coram Thoma Trevor milite et 
r | Jags fats Sc. On nul tiel record, a recogniſance was cer- 
have been taken tified, and it appeared to be taken before Nevill juſtice at 
before a judge his chamber, and for this variance it was adjudged 
the variance is Fotam curiam, that the plaintiff had failed of his record. 
Halt chief juſtice. It is not the ſame recogniſance, for 
a recogniſance taken before a judge at bis chamber, and a 
recognifance taken in court are different, therefore you 
have varied in the deſcription of the recogniſance. Indeed 
if it had been entered as originally taken in court, though 
taken before a judge in his chamber, the declaration would 
have been well. And in this court the courſe is to enter 
them always as taken in court, and a recogniſance taken 
before a judge of this court upon bail is pot obligatory till it 
be entered on a record, becauſe we do not tske them in a 
ſum certain : but in the common pleas they take them in a 
ſum certain, and it is a record immediately upon the cap- 
2," * - tion at the judge's chamber, and binds the lands, &c. be- 
k fore it be filed at Yeftminfler ; and when it is filed, it is 
| then a record in court. And a ore facias, or an action of 
t Acc. Bl. debt, may (a) be brought on ſuch tecegniſance, either in 
7688. Landon, where it was taken, or in Middl ex, where it was 
8 filed, according to the reſolution in the caſe of Hall and 
Wingfield, Hob. 195. But on a recogniſance of bail taken 
(5) D. acc. Bl, in this court, the action or ſcire facias mult (5) always be 
766. brought in Middleſes. 5 ; 


. Powell juſtice of the ſame opinion in omnibus, and ſaid, 
Kolle chief juſtice was of the ſame opinion with Hobart. 
Mr. Raymond was of couoſel for the defendant. . 


Mr. Dee for the._plaintiff at another day urged, that the 
precedents in the common pleas are all as this count is. 


Holt chief juſtice, If they proceed hand over head, that | 
is nothing to us. They ſhall not ſet up a preſcription 
againſt law upon pretence of their uſage. Powell agreed. 


See theſe entries. Thomp. 12 4 2 Brawnl. 176. Brownl. 
Lat. Red. 209, 210. — Bu e 


* 
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1* an action of debt upon a bond, the defendant pleaded If an a of 


in bar a compoſition made with his creditors according — 
to the ſtatute 8 g 3. c. 18. to which the plaintiff de- provideas in 
murred; And Mr. Achtrly for the plaintiff took ſeveral ex - novo of pore 
ceptions to the plea. $47 1 have abſconded, 
MLT ETC. | tis ſufficient for 
a mas- who would avail himſelf of It to ſhew that he abſconded before the making of the ad. 
1. Exception. The plea is, that he abſconded for debt 1 Placit, 
ſuch a day before the making of the act, but does not ſays N. indrument 
that he abſconded at the time of the making of the act. is a deed, which 
And though he might be an inſolvent perſon before the * — 
making of the ſtatute, yet he may have recovered, and be- 6, 
come ſolvent, when the act was made. n 
_ Holt chief juſtice. This is a plea in bar, and is ſufficient, 
if it be fas. to a common intent; and in this caſe it 
ſhall be intended, that the defendant continued inſolvent to 
the time of the making the ſtatute; and if he became 
ſolyent after the time alleged, and before the ſtatute, that 
ought to come on the plaintiff's ſide, for as it is pleaded, it 
is within the words of the act, viz. ſuch as have abſconded. 
Powell juſtice agreed. WY 
2. Exception. The defendant has pleaded the agreement mn 8 
as a deed under ſeal, but does not produce it in court by a which a fatute 
profert in curia, as he ought. "of WW... * 
- ſealed will not be a deed, unleſs the act directe it to be delivered allo, = 


A ee Ee RE i atk” } 
| Holt chief juſtice. The ftatute ſays an agreement ſub- 
ſcribed and ſealed, &:c. and that does not import it to be by 
deed, for it may be under ſeal, and yet no deed, and there» , 
fore a profert is not neceſſar x. 
Powell juſtice, It is not required by the act, nor plead- R. acc. ante 
ed, to be delivered, and ĩt cannot be a detd withourdelivery; 760. 
it muſt be ſubſcribed and ſealed by the act, but ſubſcription 


is not neceſſary to a deed. 


Exception. By this agreement the defendant is to pay No ipftrument | 
.A. per pound & a Ee which is fix months after the _ * J N 
making of the ſtatute; and it is further agreed, that upon which is laferler 
payment thereof the creditors ſhall give to the defendant ge- 3 1 
neral releaſes. Now this agreement cannot be within the Race. ante 760. 
meaning of the act to bind the noh- ſubſeribing creditors, If as A 
becauſe it obliges them to give releaſes for debt, which raten 
may have accrued to them ſince the act, and it will be un- proportion of 4 
reaſonable to oblige the other creditors to releaſe them. mee 


to enter into 


* # 


ie rams ty any high t for all the creditors, an agreement that he mall pay'ſo much 


ia the pound dc x Futdre day, and that eech wediter mall then give ien general releaſe is g. 


* 


| Hat 
* 7 # 1 1 


/ 


CLarraoN Holt chief juſtice. This agreement muſt be underſtood 
to extend only to debts within the meaning of the act of 
parliament, viz. to debts due before the making of the 
ſtatute, and the agreement of two thirds of the creditors 
does not oblige the non ſubſcribing creditors with reſpect to 
Any debt contracted after the making the act; and although 
tthe ſubſcribing creditots may have obliged themſelves by 
this agreement to give releaſes of all matters to a day after 
1a the act, yet they cannot oblige the reſt as to any debt ac- 
---» - » -crtting after. Powell juſtice agreed à releaſe of all debts, 
ec. to the time of the act, will be a ſufficient performance 
bf chis agreement by the non-ſubſcribing creditors, within 
tze meaning of the ſtatute. [2 22135 ien | 
Judgment for'thedefendant per totam curiam ni Er. 
= =, 19% » The Queen ver, Hoſkins. 
Re, CE en 8 
The adZition of VIS ow moved to quaſh an indictment for want 
fervant is 4 fut- 11 of at addition. The defendant was, indicted by the 
within the i name of F. S. ſervant, which he ſaid. is not a good addition 
— c. 8. 8. C. within the ſtatute 1 H. 5. c. 5. But per Holt chief juſtice, 
Br. adaitions, #f curiam, it is a good addition, for it is certain, He would 
pl. 55. Indiet- have taken ſome exceptions to the Caption, but it was not 


ment. pl. 29 allowed, for coming in of this term, luch errors are amend- 


2 Inſt. 668. 
er bdavty H. ial A4 ,£ 
361357, No phiotion on nee. 


. ? 
Boss v. 


© „* 
„% 2 Y * - 
> .** 


Dyer 46. b. pl. able in the ſame term. 
2. vide Com. Abatement.” F. 26, 24 Ed. vol. 1. p. 
caption of an indid ment the term it comet in. Vide ante 


bY 43 #7.) . £8 7£ 


*. 92 13 | 
bee e (Lack 24 9; Taler vga. 
IN. 2fſumpfit on ſeveral promiſes the 7 pleads, 

9e Tpſe performavit Minia'tx* parte fü proformanda, and 

the 'plaib iff demurred for that cauſe, * Mr. Hard for the 
plaintiff? this ples, if any ching, amounts to the general 

- iſſue. And it was adjudged for the plaintiff per totam curiam. 

„ d Baviupst 108 01 21) eee 


- 


Nas 556 1 224314 T4 es ; ( | | 
| Lotd'Britlgewaret vgl, Duke of Bolton. | 
F ne, !! 


anner Th 


fe bee, . Bridgewater, and the duke of Bolton, ſerjeant Powys, who 
total revocation argued. tor my lord Bridgewater, ſaid, it bad been adjudged. 


of the deviſe, _ in chancer ,:and 1$ now become. 2 ſettled rule, that if A, 


: 1 4 C9 TY! ©. 2 ; FF + 
A mortgage in F: the argument this term of the caſe, between lord 


| * „ wan ſeiſed, in fee gf, Jands make his will thereof, and deviſe, 


153, in (ame 1 
gow to p1..6, the ſame to ang 


: Eq: Abt.407- but only guoad, and the equity of redemption ſhall 0 to the 
Vern. of nel: +424 vS3411 2 en n N 1 4 
Ogle +. Cock. derer, "And Me,” Cowper, Who" argued. eg ine other fide, 
20 Feb. 1748. agreed it, : 

in Canc. Ruir. ; 


1960, 2514. 1 Bro. Cha, Caf. 261, 3 P. Wins, 344- Dougl, 684. 
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Sir Edward Longueville verf the inhabitants of 
OV DER * Thittleworth. 2 50 


8. c. Salk. 498. Holt 518. 6 Mod. 29. | 


defendants pleaded in abatement, and on demurrer a 
reſpendes oer was awarded, after which the defendants 
pray eyer of the writ, and accordingly ſet it-forth"in their 
plea, and pleaded over in bar. Mr. Hard moved to ſet it 
aſide for the irregularity. Mr. Mountague : The writ be- 
ing returned and filed, we have a tight to demand cyer of 
it in the Tame term, notwithſtanding the award of'a reſpondes 
_ vufter, if it be neceſſary for us. And by the original vit 
in this caſe it appears, that the writ was not ſued out with. 
in twenty days, as the ſtatute 39 Eliz. (i) requires, and 
we would by this way prevent a trial and further charge, 
Powell juſtice. When a defendant prays oyer of the writ 
it is with intent to take advantage of ſome fault in the 
writ; but the defendant in this caſe not having demanded 
tyer of the writ before his plea in abatement, and a reſpondes 
oufter awarded, be is now out of time to have cher, which 
is only to enable him to plead in abatement: but now the 
defendant here'is to plead in chief, ee La 


r 


N an action on the ſtatute of Minton for a robbery the A defendane ' 


cannot have 
oyer of the ori- 
ginal after he 
has pleaded in 
abatement, 
Vide Dougl. 
215. H. 59, 
Ford v. Curn- 
ham. Barnes 
4'0 Ed. p. 340. 
17. R. 149. 


Holt chief juſtice.” A varianee” between the declaration | 


and the original may be aſſigned for error, and although the 
party admit it, and paſs it over in ples, if" oyer be given of 
the writ, it will-appear?; and perhaps in that caſe the de- 
fendant may take advantage bf it in arreſt of judgment, and 
ſo prevent the court from giving an erroneous Judgment, 
und thereby avoid the trouble and charge of à writ of error. 
And upon a writ'' of error after ſuck cyer had, the party 


may aſſign the error, and take advantage of it, wichout a 


certibrari, becauſe it appears upbn the recotd. It ſeems 
reaſonable to allow this demand of r in the ſame term, 
and eſpecially when the matter pleaded is not dilatosyy © -- 
P᷑eioell jullice. It is out f eourſe thetefore they bought 


to ſhe w us pretedents to warrunt üüC rt 


Hit chief juſt ice. If theidefendants inſiſt upon their err 
they muſt demand it on record, and if we deny to give 
them oyery/ when they ought to have it, the denial "muſt be 
entered, and they may take advantage of it on à writ orf 
error. The quoſtion is whether the"rypondes ner awarded 
on the plea in abatement be not an v/foppel tu thei deſendunt 
to demand yer. But on the award thereof wee not ad- 
judge, uod brove pracdititum bonum ot ſufficiens «ft in ligd,\ but 
Got 'Q./ f1 & 943. ,04 Quit: £1 


{9654 403, 0}: WET . 8/398 9 94 , das Ind 
% It ſeems here gught to be an oath that it was not made within: of 4 
e laune 47, Blip, A., Nete te the „ Fü... 
WT | TW 977 ; 09 If 0. 0 : 71 bedlo GY 
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{ placitum of the defendant minus ſulficiens in lege exiſtit. 
his is not lite; pleading. a new plea in abatement, which 
ſhall not be received but here the- writ being in court, 
they may.demand oyer of the writ in the ſame term with 


 the-plea in abarement, though they cannot in a ſubſequent 


5 A term. | I 
A #% + * 9 * 0 
„ ' "7 1 * 


— 
———ä —— — — kke?e’ie᷑d 4 — = = — = 
* 
* 


"3 ond F 0 er ad Werse + 11 

++ Powell juſtice, The demanding. and having ger is to 
21 T and having 

enable a man to-plead ſome what. P 


13 Halt: chief juſtice. No, it is to make the, thing appear 
on record, that ſo the party may take advantage of any er- 

tor therein: and if there be a fault in the writ, the defend- 
ant may take advantage of it, although he plead any other 
matter ; but it will be a good exception in arreſt of judg- 
ment, and ſave the party the trouble of bringing a writ of 
error. In this court the party may demand cher of a deed 
2 though it is not allowed in the common 
pleas. If the plaintiff, conteſts the giving cer, he muſt 
ſtrike out the plea, and demur, or counter - plead the Ser. 
The granting cyer will do. the plaintiff no harm, for the 
giving yer where it ought not to be allowed, is no error, 
nor (a) aſſignahle by the defendant, being in bis advantage; 
but the denial of it, where it ought to be allowed, is error, 
uod Powell conceſſ.  We-will conſidet. of it. 

4 as. 2 


x90} bop Mie 123 font * 1 i 
\ . Afterwards. at-another day Holt chief juſtice, ſaid, we are 


all of opinion, that cher ought not to be given in this caſe. 


2 1-was indeed of opiaion, thatiit ought to have been granted, 


being in the ſame term, for the. reaſons. 1 mentioned, but I 
am now ;[agisfied, that it ought not; fot the true reaſon 
hy oxen of the writ is given to the defendant, is for the 
_ defendant to demur for matter which goes to the whole ori- 
giaal, or tg plead in abatement for ſome. matter contained 
in the writ, -which- makes it ill; as that it varies from the 
counts or; fromthe regiſter, as appears Co. Jnir. 320. But 
when the defendant; hes. pleaded in abatement, be bas no- 
thing more to do with the-writ.+ The matter which tuck 


3 with me wes, that the deſendunt ought to have cyer, that ſo 


©. he mighemDDοin arreſt of judgment upon the inſufficiency 

of the-writ appearing; an necord as a default ; but it is only 

moved as amicus carte to inform 2 prevent 
them from giving an erroneaus judgment. Pull agreed. 
The lau has preſcribed and ſettied the order of - pleading, 
Which the party is to purſue; vis. to the () jutiſdiction of the 
court, to the diſability of the perſon, to - count, to the 
writ, and laſtly, to the action. Now in this caſe you 
have already pleaded in abatement, and might have taken 
benefit of the oyer then, but you cannot pray ayer in order 
to plead in bar ; for you bave done with the writ, and you 
*cannot- plead two dilatories, but muſt now plead to the 


Qn. t ejer was never ziven after 4 fre ouſlr 
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awarded, to enable the party to plead in chief: to allow this Love n 
courſe would be to invert the order of pleading. e 
ee \ De truck out of me pleas oh tam aer von rz. 


1 41 E TH nod 
1 - : g * 
[Regina 8 Dixon, eg d: 4 
TY A i a 
| | | ? > gegen 


H E defendant was indicted for felling goods, 1 a 
firming them to be worth ſo much, whereas in truth want ea 
they wete not, in deceptionem, c. Upon not guilty pleaded — — 


the deſendant was convicted, and now the record was re- hon upon that 


moved by a certierari, and Mr. Broderick _— to quaſh it, e 
as not being an-offence indictable. 


C. Salk. 150. 


_ Ha cbief juſtice, - Why do you remove i after a trial ? 'On » certiorari 

But you have given the party no day here in court, as you fo remore n cone 
ought\upon the return. of a certiorari to remove an indict - tp nm e 

ment after conviction, Upon reading the certiorari, it ap- tay muß AN 
peared to be only for removing the record of the indidt ment 0 the party —— 
which Holt ſaid was not ſufficient to remove the conviction; cat . C. 6 
for if the defendant ſue out a certiorari to remove. an in- Med. 61. 


ditinent, and ſtays till he is convicted y he delivers ity 


de has loſt the auen 5. 


— Ke. . ++; 


Berwick Wort Natters b. Paſch. 3 


"Ann B. R Rot, 


1 a ee Saik: $34] Hen 314, 88 


1 Abbe. 1 an executor, ſetting forth, that his IO One executor 
had recovered a judgment againft the defendant, as ad- My bring 
miniſtrator of J. S. and ſuggeſting; that the defendant had other fuggeſting 
committed = devaſlavit in the life of the plaintiff s teſtator, * devoftavir in. 
ſotthat neither the teftator nor the plaingiff could have exe- 1 


cation of the | ſaid judgment, per aclis acerrvit to the — 


plaintiff. Judgment herein was given againſt the deſen- red by the 
dant in the common pleas by default, and thereupon a writ teftator againſt 


the defendant. 
of error was brought. Mr. King for the plaintiff in errer Vide Com. 44. 


inſiſted, that the executor cannot maintain this action for a miniration. Ba 3, 
waſte done in the life of his teſtator j fol the executor ought 1. 241. Mort. 
ta make himſelf a party to the * inal judgment by a judg- 8er. 
ment on a ſcire ſacias brought by 5 againſt this admi- 
niſtrator, before he can maintain an action of debt upon a 
ſuggeſtion of a devoſiavit.in his ou time This method of © 
proceeding by action of debt is 2 late practice, and: the-firſt 
judgment was obtained with difficulty viz; the eaſe of 7Ybiat- 
ley againſt Lane. 1 Sound. 216. 1 Lev. 255. whichwas an action 
drought. by the party himſelf, who obtained a judgment 
5. the executots; and therefore wr the objeaions 
Vor. II. Q urged Se. 
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'Banwicx urged in that caſe it has been ſince reſolved, that actions of 
1 this natute ſhall not be carried farther that that reſolution: 


t ne as in the Fo of en v. Withers, 1 ni 315, 321. 2 


Leu. . 1s, 825. where it was aHudged, 
that ſuch an 100 ion would not lie againſt an executor upon a 
bond of the teſtator, before any judgment recovered againſt 

the executor. And:ſs {tf was reſolved in this court, Pech. 
11 Vill. 3. between Croſby and Geering. Where an action 
of debt ſuggeſtin ng a devaſtavit was brought upon a judgment 

| recovered againſt the inteſtate, before any judgment reco- 

_ * veredagainft the adminiſtrator himſelf ; and upon a demur- 

aneinſt the exe. fer it was reſolved,” that the action was not aintainable. 

But the preſent action is to carry ir farther than any of thoſe 


cuter. VadeCom. . 
Adminiſtration. caſes g for here the judgment was recovered by the plain- 


a tiff s toſfat67, and dhe waſte is ſuggeſted to de bose in bis 
| ee time. Now this waſte is a perſonal — the 


ttcſtator, whereas the foundation of the actioh is; that the 
e bimfeif, who brings the; Action, is intitled to the 
| eſtate of the teſtator by matter of record, and ſo the waſte by 
theexecutor is a wrong to him. But here the plaintiff has no 
title to en execution, till be obtain an award of it on a "nr 
Facias, ſo that the waſting before he had a right to ſue 
cution can de no injury to bim; and conſequemly he can 
have no action, and he hab founded His action on no other 
damage, but that by the waſting he could not obtain ſatiſ- 
faction of the ſaid judgment b ling execution. This ac- 
tion is againſt a 2 of law: Haig perſonalis moritur cum per- 
ena. No action lay at the gomtnon la the executor 
; of an executor” for a devaſtavit of the firſt executor upon the 
| _—_— of that rule, But it given bythe ſtatute of 
(s) zo | Gar. 2. Charles 2. (a) But the a hoes not extend to this, ſo 
8. 7. K . 2 e this action ia not maintainable, not 
s n . f 
ague for the defendant in errot urged, that this 
vis eh. Mn whe The ſame objection, that it was * 
e N of WH btatley wer, 1 
oh and. 216. 1 Sid. 30%. and there fully por ng for 
the ton ariſes from a (tort, yet this tort veſts an 
E intersſt in the party. As in caſes of ſubtraction of: tithes 
3) ® $3 Eder, on the ſtatute of Edward\6,(b) and of an eſcape out of 
be 9 2 erechtion, where the executor: for that reaſon ſhall main- 
tian an action af debt for the ſubtruction or eſcape in the 
Ng time of his teſtator. This action 1 the 
former caſes. vaſe of Fynn, 2 Sid: 102. 
As this caſe in point; for the plainti there was executor to 
di that had obtainedthe ju 
chief juſtice; But che executor in chat cafe bad re- 
covered 1 judgment i in yo mw e err 
* . eb 


eh : "%y . 4 P F F P 
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- The tort veſts a debt in the party wronged, PBaxwics 
and then it ſuryives to the executor, as on the ſtatute of ne 
Edward 6. And the ſame objections, as are made now, 
were made in the caſe of H/hratley and Lane, and there 
over - ruled by the judges, ſa that this caſe in effect is al- 
ready determined. * 610 a 
Halt chief juſtice. Surely this action will well lie, and 
as well for the executor; as for the teſtator himſelf. And 
indeed it is the ſame thing ; for this action is brought 


4 againſt the ſame pet ſon againſt whom the recovery Was had, 


and by that recovery aſſets were. admitted, and then the de- 

fendant has waſted. You agree this action might, be main; 
tained by the teſtator himſelf, but you ſay, it will not go 

to his enecutbr, becauſe. it: is a petſonal wrong, which dies 
wich him. Hut is not a mere perſonal injury. This action 
is founded on the ſame reaſon as an action of debt by 
the executor for an eſcape out of execution in the time 
of the taſtator. It is true no action lay againſt the execu- 
tor of an executor for the waſte of the firſt executor before 
the ſtatute, becauſe it was only a wrong committed: by the 
executor... And ſo no action hes againſt an executor for an No aon lies 
eſcape out of execution io the time of his teftator,, for it was n an exe- 
a wrong done by another perſon, for which he ſhall not cape inthe time 
anſwer, nor ſhall bis eftate be liable. An executor may 9f bis teſtator. 
(a) maintain an action on the caſe at the common law for W 
an eſcape out of execution in the time of the teſtator, but 15. 2d Ed. vol. 
not (5) for an eſcape on meſne proceſs. So an (c) executor . f. 243. 
of a parſon ſhall. have an action of debt on the ſtatute of | 
Edw. 6. for ſubtraction of tithes in the time of the teſtator. _ 
Theſe are injufles to the teftator's: right, and within the 
equity of the ſtatute of Edw. 3. (d) de bonts aſpertatis in vita 
teflateris. So an action on the caſe for an eſcape in the time 
of the teftatar, 2 ęuare impedit for à diſturbance in the 
life of the teftator, are given to the executor by the equity 
of that ſtatute, In the caſe of Croſby and Geering there was 
no judgment againſt the adminiſtrator, and ſo it did not 
appear, that he had af/zts, and it was like the caſe of Ent 
againſt #ithersc i wth ) ISO IS 

_ Powell juſtice, This action ſhall not be carried farther 

to charge the defendant, , without a judgment firft recovered 

againſt himſelf. Aud my lord Hal was of that opinion: 
he was of counſel with the plaintiff in the caſe of . Cory 
_ Thynne, and told me, he had judgment for his 

tent beyond his expectation z but now that action is ſettled. 
This is not a, perſonal wrong, which lies not againſt an 


executor.z-as an ation for an eſcape in . the. life-time of 


(a) Vide,ante 41. Adminiftration, B.-24. 24 EG. el 4. p. $41. (4) D. 
24 Mod, 404. Vide Com. Adminifiration, B. oo Ed. vol, * (e) 
ce, Cro, Elia. 207, Vide Com. Adminiſtration, B. 13. d. Ed. vol. 1. 


Q 2 the 


Þ 241, (d) 4 Ed. 3. © 7. 4 
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9 the teſtator lies not againſt an executor,” But the ſtatute 
Aae Of Edw. J. is 2 remedial law, which bas always been 
taken by equity, wherever there is a matter of 3 in 
queſtion, it is brought within the ſtatute. So here, the 
teſtator had à right in the aft: im the defendant's hands, 
and the executor was intitled to that right by a ſcire facies, 
and this is within the reaſon of goods taken, We. It was 
once a. queſtion, whether an executor could maintain an 
affump/it' upon à contract with the teſtator, becauſe it is 
founded upon a breach of promiſe; but it was agreed, that 
be might, becauſe it was a wrong to the po pg 5 property 
2 and an intereſt in the teſtator 
; Pwwys juſtice agreed. 
- - Gould juſtice agreed. Has 184 gebt * i 
Hit chief juſtice, Upon this judgment this executor 
* vide Richz might have ſued a (a) ſcire facias as executor, and upon that 
rattice in B. K. a 'fiers facias, and might have had 2 devaſtavit returned 
8 thereupon, and upon that a general judgment; now this 
. action is brought in lieu of that proceeding, and that is the 
reads, of this action on ſuggeſtion of a deva/tavit. . 


But then an exception was taken by Mr. King to the 
2 LE —— and gen chat it was Fer oh (Vide 6 


Nl. n i) Fr. W et 


| Monckton werſe 8 & ics. 
wer N Noh 6g. ese e. 


— ic — Tr ga ambu . | 
— 1 conſumpſcrunt, 2 aliam SED ad yalentiom'atioriim 101. 
there cited. ibidem ſimiliter nuper creſeentem, cum quibuſdam aviriis, viz. 
ing may be l. c. depafti fuerunt, conculcaverunt, et conſumpſeriant (and lays 
with a contiov- ſeveral other treſpaſſes upon the ſame place). ac liberam war- 
ando, rennam of the plaintiff, apud, &c. adtunc egerunt, at intra- 
uerumt, at in rodem fine Icantia et voluntate ip the plaintiff 
adtunc wenati ſusrunt, et ducentot leperes pretii ic. adtune t 
ibidem: ocriderumt, ceperunt, et © afportaverunt, ' tranſgreſſions 
pracdie3. -quoad 'herbar prardiflae pedibus ambulando concul- 
 cationem et cunſumptionem, ar aliarc herbas praadiclat 
ER cn averics Ipracdiflic conculcationem et canſumptionem, ac in 
-  biberd/warrenna pracdifta ſons licentia of the plaintiff © vena- 
tionem prardiflam,' a prasdicto primo die Septembris, anne 
N. l ufque dim. SO” 4 billae, vis. 
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vigeſimum diem Ofobris, codem anno, diverſis dicbus et vicibus Monczron | 


continuande, c. To this declaration the defendants plead- 
ed-not guilty. But the jury found for the plaintiff, And 
now Mr, Salkzld moved in arreſt of judgment; that the 
continuands is laid of a matter, which does not lie in con- 


* 


tinuance, 'viz. quod venationem in libera- warrenna of the 


plaintiff, for every day's hunting is a ſeveral hunting. He 
ſaid, that it appeared from the books that a treſpaſs with 
continuands does not lie where the act terminates in itſelf, and 
can be but once executed: as a treſpaſs quare equum ſuum 
occidit continuando is ill; becauſe it is not an act, which can 
be alledged in continuance. So a treſpaſs for breaking his 
fence, or proſtrating his houſe, lies not with a continuands. 
2 Roll. Abr. 315.Þ. 41. 3 Hen. 6 Tranſ. 19. So a treſpaſs 
for cutting down his trees continuando is ill, as was held in 
this court in Zafter term, between Brooks and Biſhop, Ante 
823. (vide 21 Hen. 6. 43.) for in theſe caſes the act can- 
not be repeated. He farther inſiſted on this difference, 
that where the firſt treſpaſs is without an een there all 
the ſubſequent acts are freſh treſpaſſes ; but where by the 


firſt treſpaſs there is an oer, there the ſubſequent acts are Di 


where there it 


| 


? 


v. | 
Pain. 


not diſtinct treſpaſſes, but a continuance of the firſt. And a1 outerin a 


therefore a releaſe of the firſt treſpaſs will diſcharge all the 
ſubſequent acts in this caſe, but in the former caſe it will 
not, becauſe every day's entry is a freſh treſpaſs: as TI. 
126. Thorp and Striftland. 1 Brownl. 223. 3 Cre. 182. 
And with this difference muſt the opinion of Fitz. N. B. 
t C. be underſtood, where he ſays, that a treſpaſs of his 
ſe or cloſe proſtrated may be allege 
or elſe the books are not reconcileable. 20 Hen. 7. 2. 3. 
5. 5 but an actual eyſfer muſt be intended. | 
lt chief juſtice, Why ſhall not an actual offer be in- 
tended in this caſe ? wy E * 
Saſteld. I will ſhew why it cannot. In the caſe of 
Hoſkins and Jennings, 2 Roll. 549. u. 5 it is reſolved, that a 
treſpaſs quare ſucciait et aſportavir 10 arbores continuando, &c. 
is ill. the caſe of Lichſord and Elliot, as it is reported 1 
vid. 224, 249. treſpaſs for throwiog logs on the/plaintiff 's 
e centinuando is ill, and there judgment was given for 
the plaintiff, becauſe the declaration was, that the defen- 
dants jecerunt the logs inftead of jacuerunt, which word was 
keld inſenſible as to that purpoſe, and ſo no damages given 
for it. Vide 1 Lev. 210, 211. Butur and Hedges. 1 Sid. 
319. In the caſe at bar, though the continuance be im- 
poſfible, yet damages muſt be intended to be given for it * 


the jury, becauſe it is expreſs|y alledged to be continued, an 


d with continuance, - 


ſo the intendment of the court is excluded, viz, that the 


Jury gave no damages for the continuance, by the 2 


3 


ſpaſs, and 
ere not. 


—— , — DD + , 
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V 
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an actual aſler, becauſe it is alledged, that he entered and 


hunted ſuch a day and ſuch a day. 


of the party; neither, can the court intend, that there wat 


0 Mr. Mountague for the plaintiff urged, that the continu- 
anda is proper, and ſo is the conſtant. form. He cited 


Cicero de Natura Deorum, and Terence, continuando potionem, 


for the . propriety of the word. Here are ſeveral defen- 


dants, ſo that one might reſt while the others. hunted. In 


this caſe if the continvande. be poſſible, then it will be good 


after verdict; and if it be repugnant and impoſſible, then 


it ſhall de intended, that the jury gave no damages for it. 


is the caſe of Lichfard verſ. Elliot, 1 Sid. 224, 249. 1 
Lev. 220, 21 1. and Butler and Hedges, 1 Sid 319. 1 Lev. 
210, 211, And to the ſame purpoſe was the reſolution of 
this court laſt Zafer term, in the caſe of Brook and Biſbop, 
ante SY... n Lo 

| 1 the firſt ſtirring of this caſe Holt ehief juſtice ſaid, 


I ſee no fesſon, why a man may not allege an entry and 


hunting on ſuch a day, centinuando venationem praadictam di- 


verſis diebus et vicibus till ſuch; a day: the defendant bunts 
one day and the next, and it is not one act, which conti- 


nues from one day to another, nor the ſame treſpaſs. That 


.caſe in Yelv. is not law, the reſolution was in favour of the 
judgment. For if the treſpaſs be brought continuands, Cr. 


and the defendant anſwers to the original treſpaſs ; but not 
to the continuance, if the firſt act and the continuance were 


< 


| the ſame treſpaſs, then the continuance would be anſwered 


| between a continuande of. a repeated act of the ſame nature 


JR ACC. ante 


by the auſwer to the original treſpaſs ; but it is not ſo, for 
the continuance muft be directly and poſitively anſwered, 
becauſe the continuance is a treſpaſs. There is a difference 


as here, and a centinuands of cutting down wood, becauſe 
that is impoſſible. For if a man cut any quantity of wood: 
ene day, he. cannot cut the ſame quantity again the next 
day. In the caſe of Butler. and Hedges the continuands ap- 


peared to be void and inſenſible upon the face of the decla-' 


ration, and therefore it ſhall be intended no damages were 
E for it ; for the exception, that it is not a matter that 
15 in continuance, ought to be taken on the trial. 

nd in ſuch cafe the plaintiff ought not to be allowed to give 


in.eyidence.,more than one (day's cutting of wood or the 


like, Treſpaſs was brought for taking oyſters :continuands, = 


which cangot be, and judgment was arreſted, ; - . of 
Powell, juſtice, A continuande- is not to be ſuppoſed to 
9 a continuance without any intermiſſion, ſor that would 

ſtray. all continuandos, for cattle cannot eat always. The 


(a) cutting of trees cannot be laid with a, continuande. Nor 


would it lie here continuand the hunting and killing, tenhares. 


— 


* 
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* So no centinuands for carrying away fifty loads of corn. Moxer ron 
| Therefore in thoſe caſes the plaintiff (a) ought to lay the pe. 

| fact to be done between fuch a day and ſuch a day; for elſe a 
A you (b) can have but the benefit of one treſpaſs, and can re- 


\cover damages only for one day's carrying, Cc. where the 
thing does not lie in continuance. Why cannot hunting 
de continued as well as depaſturing ? | 
5 Holt chief juſtice. As to the caſe of an entry with oufler, I trefpaſs for x 
| it may be (et forth (pecially in the count, or not; with a fe injury, if 
| continuamdo, or diuenſis diabus et vicibus between ſuch a tay 2 
| and ſuch a day; but then you muſt prove that the plaintiff defendant ouf 
te. entered before the action brought, or elſe you cannot Mm» be cannor 
aſſign the mean treſpaſs. ( Qed ſuit conceſſum per Powell) difiac treſpat” 
for by the ou/ler the defendant has got the plaintiff 's poſ- after the ouſter 
ſeflion, and he cannot. be a treſpaſſer to the plaintiff ; but — 
when the plaintiff re, enters, the poſſeſſion is in him ab initio, tered. 
and he ſhall have the meſae profits. | | 
| Powell juſtice, Fitzberbert ſays, that cutting of graſs 
2 laid with a gontinuanda, and yet a man cannot cut 
ways. $1 R 3 
Afterwards, wiz. the laſt day of the term, the court gave 
judgment for the plaintiff. And Holt chief juſtice faid, 
that hunting might be laid with a continuande as well as con- 
ſuming and ſpoiling the plaintiff 's*graſs. 
K Pawell juſtice, It was ſo adjudg d lately in the common 
n ce ind wh | 
Hole. Cutting a quantity of wood cannot be with a con- 
tinuande, but it ought to be laid, that diverſis diebus of vici- 
bus between ſuch a day and ſuch a day, Wc. But in this 
caſe it may be well alledged continuando, and need not be 
laid diuerſis diebus ot vicibus, fc. It is but a ſmall treſpaſs, 
which may be continued. , ir 
Powell. When you lay a continuande of a thing that does 
| 2 * in $a you can only give * evidence a 
eſpaſs on one day, can recover damages for no more: 
which Holt _ me 43 Jo | | oy . 
(#) P. acc, ante 240, $34- Comb. 427. (6) D. ccc. ante 240. Combe 427. 


3 Wyatt qui tam ver Eyland. | 
| Nan action on the ſtatute of uſury the memorandum was Vide 1 Will. 
1 general ofthe firſt day of the term, but bail was not put 78. Su. 583. 
in till the middle of the term; and the court gave leave to 
the plaintiff to enter up a ſpecial. memorandum, for the 
defendant is not in court till bail filed. And this is only 
to make the entry according to the truth, which appears on 
| record; and the court ſaid, it was an amendment at the 
| | . OT PORN 9 a 
; KAT Is , +4 | 


8 
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| properly ee 
- otherwiſe than 


I 


f 


demon Caſe, the bai of Weſtminſter, 


6 875 8.0. 6 n wok aden . 
A joſtice need E was committed by the duke of Devon, and other 
eee eee commiſſioners of the board of Green. cloth, for exe - 


2 cuting a-fieri facias within the palace of Whitehall, without 
that be is +juſ- leave of the board; and being brought up by Habeas corpus, 
2 8. G. Holt: ſeveral exceptions were" taken to the commitment and re- 
Been muſt ap- turn. The commitment was for riotouſly - and forcibly 
pear that be i entring into a houſe within the palace of Whitehall, not hav- 
822 ba. ing leave from the officers of the houſhold, * Mr. Mountague 
bes corpus, S. for the priſoners urged, that the warrant of commitment 
— . was inſufficient; it is, Whereas information has been 
133 N « made to this board, c.“ Whereas the board of Green- 
he could not c//th have no authority to commit perſons for breach of 
the peace, or the like. Their buſineſs is to regulate the 
as juſt.ce hall affairs of the family, and to puniſh the miſdemeanors of the 
þe preſumed to - queen's menial ſervants; and though the warrant be ſigned 
— by the commiſſioners, by their particular names, yet it can» 
8. C. Holt. 390. not be intended to be a commitment made by them as they 
5 Salle.2*4. are juſtices of the peace. The ſtatute of 28 Hen, . e. 12. 
— wy creates 'WhiteHall a palace, and therefore it ſhall have no 
vileges, tho the larger privileges than that ſtatute gives, wherein is a ſavin 

r ae of the liberties of the old palace at We/iminfler ; and when 
from it, S. C, the queen does no longerlive at Fhitthall the privileges de- 
Holt. 590. 3 termine, and therefore this js no crime puniſhable by the 
n board of Green-cloth.g The queen's honour is as much con- 
commiſſioners of cerned to ſee juſtice duly adminiſtred, as for the privileges 
the board of of her own palace; and fince the queen is removed from 
green cloth can © fghita ball, it ought to be as free as any other houſe in King- 


as juſtices com- 


mit a man to Fireet, © Officers may lawfully execute the queen's- proceſs 
de porter of the there, If they would have this taken to be a commitment 
Vide Philipe's by the commiſſioners; as juſtices of the peace, they ſhould 


Regale Neceſſa- have made it as ſuch expreisly. The commitment is, 
rium, cap. . 3- 4 and them to keep, till they ſhall find ſureties to appear 
in her majeſty's court of the verge, or till farther order 
E from hence.” But the court of the verge is not a proper 
court, nor has juriſdiction in this caſe; and the words, 
„till farther order, make the commitment illegal and 

void, for wat of'a-proper conoluſoun . 


” - 
. 


Mr. Parker. The commitment is for riotoully and forci- 
_ bly encring withvut leave of the officers, &c. whereas the 


cannot give leave to commit a riot. Beſides, the board 


of Green-cloth canvot puniſh perſons fora breach of the peace. 
It ought to appear in the. warrant, that they. were juſtices, 


of the peace, Which it does not, but only in the return. 


It does not appear as it ought, what are the caurſe of pro- 


| what is their authority, 


0 
of : 
* - a oa» . , s * 

* N 

. 

_ 
o 
. * - 
* 
x 


eedings in this court of Green- cloth, and when they Git, and, 


* . 
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Mr. attorney general for che q en. The authority of Ef 


the perſons committing need not, appear in the warrant, 
nor ever does; but the ſubſcribing of their names is ſuf- 


ficient.” This court is not now to inquire into the nature 


and buſineſs of the court of Grgen-cloth, There are ſtandin 

commiſſions for the peace, both for the verge and the palace, 
wherein the officers of the board of Green-cloth ate always 
commiſſioners; and here they committed theſe perſons as 
juſtices of the peace, for breach of the peace, for want of 
ſureties, as every juſtice may do, It does not come now 
into conſideration, whether an execution may be executed 
within the verge, though the palace ought to have ſuch pri- 
vilege. And to that purpoſe he cited Faceb Hall's caſe. 
1 Vent. 169. 1 Mod. 176. 2 Keb. 846. but that matter 
does not appear in the return; but the commitment is for 
2 riot, as by juſtices of the peace, and they may try this 


matter. he ſtatute of Hen. 8. is only to aſcertain. the 


bounds of the palace of V hitehall, for the queen may de- 
clare any houſe a royal palace without the parliament, For 
it is the prerogative of the crown to give that privilege to 
any houſe the queen pleaſes. By the return it is ſet forth, 
that the perſons committing were juſtices of the peace with- 
the verge and palace, and the court will take notice of their 
power as juſtices,” The words (without leave of the of- 


ficers, c.) do not make the offence leſs, but ſhew that 


the fact was done without any colour. A warrant of com- 
mitment need not be ſo certain as pleading, thoſe who make 
it are gentlemen not underſtanding the forms 6flaw ; but in 
this warrant the offence, and their authority, ſufficiently 
.appear, and the concluſion of the warrant, * till they find 
« ſureties, or, farther order,” is ſo of courſe, for when men 
are committed for want of ſureties, they muſt ſtay in cuſtady 
till they can find ſureties, "$64; 


- Serjeant Darnot cited 3 If. 140, 141. and Stamſord's 

Pleas of 'the Crown, — that for erly it was held a 

K to cite or ſummon a man within the king's 
ace. * 1 WL $3413 


1 
: 


Mr, attorney general. This commitment is not by way 
of puniſhment, but only for ſafe cuſtgdy till the matter is 
determined: - le at os * $775 
Mr. Mountague.” Every commitment is a puniſhment; 

- this commitment is to the porter of the verge, which is ill; 
or he is not à proper officer, to whom a juſtice can com- 
mit. They ought to direct their warrant to the conftable, 


| whois che officer appointed by the law. ; 


9 


in ivr 
? # 
6253 


* 
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Hal chief juſtice. It need nat be mentioned in the war. 
rant, "that they are juſtices, for they need hot mention their 
office i in the warraot ; but it muſt appear in the return, and 
ſo it does here. The priſonets ate charged with a riot, and 
ſhould they not de tried? And thoſe, who made the com- 


mitment, have an authority $1 juſtices within the verge and 


palace by particular commi diftinQ from their autho- 

Fo as n of the houſehold, But it is not ſaid in the re- 

ball that the queen is — e at *** * 
Py it a palace. 8 * 


Mr. attorney general. After the king bas once declared 
A houſe to be his palace, which is done by his declaration 
under his great ſeal, it continues a polices n he re- 
move afterwards, 


Holt chief juice. "pans; a murder be wi at 


Whitehall, whill the queen is reſident at Findſor, can tbe 


king's 


no- 


queen's 


Beth was convi 
. and though the queen was. rot reſident there, judgment - 
Was given againſt him to be hanged, and to loſe. his right 
con os 0 eee nun. 


murderer be tried before the lord high ſteward, aud on the 
ſtatute of 33 H. 8. c. 12. and char Ba 
ry of the wt. | 


Mr. Attorne . One =} in the reign of queen Els. 
of the murder of a man in the Tower, 


| Holt chi * „ae Hee the 
they. find ſureties. to appear at the court of verge, and. it 
does not appear, that eouùrt bas juriſdiction of the fact. Wy 
are indeed bound to take notice of every thing that belongs 
to the queen's privilege : that J/hitchall is a palace, and 


that there is a court of verge, which was a court deſpre the 


ſtatute of Hen. B. and has no ſtated times of. fitti 2 > 
held by virtue of an original . in * high Rt 


The ſtatute was read. | 
Powell juſtice. The privileges ons of the palace 2 are e by the 


common law in reſpect of the queen's preſence, but that pri · 


vilege does not determine ſo ſoon as ever ſhe turns her back, 


When a-houſe has been declared à palace. As a private 


kane. But 1 ee s caſe, Shall 3 


man may have two manſion-houſes, and live ſometimes 


at the one, and ſometimes at the other. I zemem- 


dar the 26 ee an Ae its eee 
Crompton. * 7 esc. 5 3. 


Holt chief jute. It is a new caſe, I will conſider the 


ute js * rr 


e e e jill | 


n chief juſtiee. Tt appears to be a commitment made 


* . * eg — A . Ba. AM) 
„ 
— 


hand cnt off for the ſtroke firſt, and then be hanged for the Eu0tTow's 


murder? Shall the fame act be a miſpriſion and a murder 


981 


too? When the offence amounts to felony, it drowns the Felony drowns 
miſpriſion. If fuch a judgment was given, it was not con- wilprifion. 


ſidered, > I ſhould hardly agree to it, 
Powys and Gould juſtices agreed with Powell, that the 


| privilege of the palace remains, though the queen be not 


reſident, - 


Holt chief juſtice, If the court be kept there, though 
the queen's perſon” be not preſent, it is a refidence; but 
when the queen, and the Whole court, and all the offieers, 
be removed, has it then 2 of 2 palace? There is 
a difference between a to 
TTT 2000k IRR as Sk HOT 

Peel! juſtice, Breaking of the exchequer bas been held 
burglary, though none of the queen's ſervants reſided mere. 

Holt ehief juſtiee. This matter was never ſtitred before, 


and I wilbute caution in it. It may be a contempt where 
the royal perſon is, becauſe of the diſturbaner; as it would 


be in Weftminfler-hall, the court fitting z but it does not a 
pear, in this cafe, the queen was reſident. - | 


P. wall juſtice. A number of people without leave ought 
not to enter in a rude manner into the palace. We do not 


know the juriſdiction of the board of G#een-clath 3 but we 
| muſt take notice of this commitment, as made byjuſtices 


# 7 


„ 


Holt chief juſtice. Surely the court of the verge has Ju- 
riſdiction of riots, and it is not on the ſtatute of 


by them as juſtjces 3 for though they were fitting at the 
doard of Green-cloth, yet having power to commit for this 
offence as juſtices, it they have not power as commiſſioners 
of the board, it muſt be taken to be done by virtue of the 
power they have, and not our of a power they have 
not; but their fitting there does not make them to be leſs 


Powell ales Tb contimitment to the porter «MI be 
only e tk Wen to eultogy for 4 Une. | LIE 4 


El chief juſtice. He may 
ami, I will — — —— 


* 


abſence, and an abſence for a 


hure authority by warrant to 
take and earth them, but not to detain them in cuſtody, as 
it is here z and the commitment is directed to him by name, 


— e U ²˙epj̃7˙—r...̃—r—i²iu: , . . M — 
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| Fewell juſtice. The commitment is well as juſtices by 


Irött ron: 
+ Caſe. 


force of the power they have 3 but the exceptions, that the 
authority of the court of verge does not appear, and that 


f a is F «Sf is not a A" Hauen, are 


| But ber Holt, we cannot . ſind the 8 back again, 
we muſt take care of them ; but let them come up again'by 
rule, without any aeration and let AE ftay in fatu quo, 
* 


7 


; Ce ee co ani Se 
the enen ge eps PW 


Afterwards the laſt day of (be. term. Hob. dad. I have 
233 for the caſe cited —— killing a man in the Tower. 
It is Burdelt and Mu ſtett's caſe. Being diflatisfied with my 
lord .Goke's report of it, therefore I, ſent for' the record, 
which is dich. 1 15 16 Elz, rot. 2. and there is judg- 


ment of death given, but no judgment that his right hand 


ſhould be cut off. It is indeed fo related in Stowe's Chroni- 
cle, and in ſact his hand was abe bu there. x was no 
E . for it. | 


Jordan, ve. Wa 
| ; | 8. C. 6 Mod. 97 
- Ge x for chat the plaintiff ad requi jenem of 
4 eee Tasia the e id provide meat, drink, and * for 
| Foo. and J. D. and the plaintiff had judgment by default. 
a —.— in arreſt of judgment, Blk an indebitatus 


aſumpſit did not lie in this A, but the OR un to. 


have declared ſpecially. | 1 TI TREES 


Br 2 chief full # tt ruriam, it el for it is a. 
contract between the plaintiff and* defendant, and no (a) 


I N 00y againſt J. 8. or J. P. e aden 


e Johnſon ver Shippen. 


| The nuſterofa * outward bound to 


- and bein 


Kip way in the diſtreſs at fea in her voyage put into Beſam i in 3 
. — — Land, and' there the maſter took "up money, which he 


cate her for applied in 'neceſſaries for the ſhip; and as a ſecurity for 


| neceſſaries even repayment, by way of hypotbecstion, made & bal of ſale 


' 6 Mod. 79. 12 to the party of part of the ſhip, who now. libelled in the 
5 1 2 30. = court of a 

l U te Were Lited.". 1 F. K. 267. And in.che 
* acc. ants 2 52. A e TY a era u- 2 


admiralty upon ſuch 7 S. G. 6 
ante 152. 271 R. 467. But he cannot — git the owner there $, C. Salk. * 


| ride 6 —_—_ 30 Hale 48. The mote of TOES ES te ſpect a gold Fa 


might expreſsly have bypothees ted * — a 
. 3s hypothecated. 3 iid 01 blo nib zi 309 "my 009 e . 


3 jt — 
32 C1. as as egnutl 4647 205 11 ww 1 n ge 


Youre, | +" 


. 
CC ²˙ . ˙ UP: Q wy —. .  i3H6FH TT _wF -:- 


miralty againſt the ſhip | and owners, to ce 


Rar 8 
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the payment of the money. Serjeant Darnall moved for = Jon 
ibition, and a day was given to Hear counſel on both 3 -- 
fides. On the day ſerjeant Darnall inſiſted, that as this caſe 
is, there e prohibition, becauſe it appears upon 
the face of the libel, that this Hypothecation was upon 
| land in port, viz. at Boffon, and not upon the fea,” as it 


the party may have his . common law, and not 3 
proceedings are againft the 


<4 x 

the ſhip; and if the ſuit there ſhould not be 1 che — 
ä 72 wk have | + 

pf the ſhip. . ee Þ 10 pa AR ps MP 3k 
_ Powell juſtice of the ſame opinion. The original matter E rh m9 
is conulable in that court, and the hypothecaticn upon laſccg 
is of geceflity ; for it mult be done in port, and cannot be 
done upon the ſea, and the party has no, remedy but, by bes 
F q ors puygracbad OM 
. Holt chief juſtice.” No maſter, of a ie can have credit ; _; 1-4 

broad but upon the ſecurity by hypothecation, and ſhall we -. #7 
hinder the court of W de. from. giying remedy, When we 
can give._nope ourſelves? It will de the greateſt prejudice \., "We; 


8 trade that can be, to gtant à prohibition in this caſe. 

ndeed if a ſhip be hypothecated here in England before the 95k T T 

ö begin; that (@) is not à matter within the juriſdie- „ 
a of the court of admiralty, for it is a contract made 30 

here, and the owners can give ſecurity to perform the con- caſe 


wc. Which Powell agreed, 


Holt 


* 


U 


Jonnzon - Hol chief juſticn. | There is uo difference, whether the 
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byporhecation be alleged in abe libel to be made in port, or 
pears ſo to be by, the ſuggeſtion, as it was in the cafe of 
and. „Aud as to what you:ſay, that this. is 
| 1 remedy at law, that is not ſo, for 
| ky eh te has no authority to ſell any part of the (hip ; and 
bis ſale transfers no property, . but he may hypothecate. 
And fince the proceedings. in the court of admiralty are 
_ againſt th > — as well. as again the ſhip ; let a pro- 
 hibitioa. go g’ the; proceedings againſt the owners, and 
let them.,go0n ere a; bw; which the reſ 
of the judges agreed; 


Ts py Freſgrave verſ. —— wb. 


l 


In replevin the * replevin for taking ſeveral goods of the plalatiff, 

| — — . ee Jani unt: Dacorum in camitatu Mid- 
in bar. Mine prurdiche, in gubdum bes ibidem pocats a chamber in 
W * Poyrt, and the Yefendant pleaded,” gued prasdicbus 
ty may ae Face cinem pracdiclum dat berſul tum habere 


to be fer maniteners non u; quia dicit, quod, 4, ' pratdifium 
= the Gefendant. mum eto, c. ur Births er cutallit in narratione procdita 
''s Mintionatit pur chm, idem che defendant icht, qu propric- 
Hos 7 7 or in fas benbrum et rardllor uti Hori of, er preditte tempore capti- 
* ni bonorun & —_ inert fuit, 10% pracfate the defend. 

Holt 562. ant; ahh bor, quod ' propriitns bonorum  catallorum illorum 
Mod, Br R. praadicſo tempore ques, &c, fuit prgadiclo the plaintiff, prout 


N marrationem prubdittam ponitur, et hoc paratus 
Can 25 1 2 veriſtare. N 27 f why unum 75 th el 
nner Atem allo Hibrot, &fc. ut bonis #t chtalll; in nerratione praedicla 


D Mentronats „rnit the defendant Wit, guod tem- 
N wee — 4 catallyrum illorum refuduat um ultimo 
ctat rerundem bonorum ei catallorum fait 
abjqut hoc, quod 2 W 

vr pracditts 95 0 
2 per narrationem prac Tam Ae 


mityr," et us off verificare et probare,z 0 1 
7 ee plaintiff er aan proediat 
mie ver 2 babere, ſeu manutenert debtat, Sc. petit 4 


. ce. retornim omnitim ing ulor bonorum ei catallorum hom 
| ep.64- 5 6. fibi adj ubtart, er. 

21 gs. 3 demurrer to the nd Mr. Wand obj 5 That it ought to 

Keb, 237, Salle, ae beceh pl n abatement, « and not in 4 ut it 
oe — i held, A it 'oughr"to de pleaded in bar, and not in 
| "5, Sbatemeiſt; for it deſtroys the plaintiff's Action uiterly, 
| 2 And ſo is the tale in 31 Hen. 6. 12. 39 Hen. b. 35. and 
oo. veg. Lev. 9. where it is Haid, chat it 0 on of 


I the 


ple:ds one plea to part of the ies ieee e ant ele — dut prays 
„ and then plead ua to r. y net at if . 
* e e RED 


iT 
EIT 


* KA 5 74 


PR 0 


2 + 


LY 
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defendant, to plead it one ay or the other ; ; but the caſe Parycnare 


s denied 35 to the election, for it was thigh * it ought 
5 be pleaded in bar and not other wie. 0 .be 


2. It was objeRted, that the concluſion of "a 1. went 
but to part of the matter, z. the word inde referred only 


to that part of the plea, "that alleged the property in Frith, 


gon ollocatur, it goes to the Whole. And it was held, 
that the defendant need not avow for a return in this caſe: 8 
2 judg ment for the defendant per cyriqm ; and it is tha 
ſame the where property is laid in a ranger, * * the 
defendant himſelf. Ex relation magi/tri fs: t 


Note, I took Mr. Ward's objeRion to be, that a property 
in a ſtranger. could not be pleaded-in barg but 
held it (a) might be pleaded, either in bar or. — — (a) R. ace. 
as well as property, in bimſelf; and it is all one to the Salk. 94. 2 Lex. 
ec a who has the property.if he bas none; and it bas 0 

ker . 2 0 — ena was held other» Deen 6 Bell 


244. 1 Show, 


* who > ak with 0 ICY agreed with ——— 
Mr. Pengelly. And that which the court denied In x; ds 
was the report of the caſe of Milian v. Narth., For, 
plea was, property in the defendant, as it_is reported in 1 
Ventr. e e, re- 


Nu. 
Nes zaa e 61 bo, 


N treſpaſs, vi et armis mo « Februatii, anno 
10 Deniri ide, frre, 227 n fon 22 2 nos wy 


> 


and concludes contra em Dominae Annae nunc reginae, Nc. al one 


The defendahte plead "that: he and others did the treſpaſs bas nn 
— and plead a releaſe to one of tdem. The plaintiff pacem ofancther 
2 non off anno. And the defendant demurs, it will be bad 

Ellis. treſpaſs beintz laid in the "tithe of king — 
po for he died in March 1791, the concluficn-\contr 
1 teſent queen, is i}, and u vatiahee 22 Ed: 4. 
771 8 And it (e) was beld in this court H & 
& Mar. between Melo Ws that it | is dot. — 


aide after 1 verdickt. — - verdict, 
dd 1 — * 
Mr. . Since the copiatur pit gr fo is ee 
is SOT ms | to allege the e contra . 
Hil chief juſtice No, it h ths v/ of #vvis me be mite. 
(8) N inch | 


Mr . * 


556 Trinit ty Tem 2 Aunz regltis! 
"Dar Mx. Cheſtyre. — defendant has confeſſed the treſpalz, 
peer YE. and therefote he cannot take adyantage of this miſtake on a 

general demurrer, fot it is only thatter of forth.” If there had 

been no, contra pacem at all, the declaration had not been ill 

in ſubſtance; and this being {thpoſſible and repugnant, it is 

* if there had — Ar And ſo it is held 1 Sid. 253. that 

wrong contre; em is only form. 

c N Ellis.” ne ea ers from this, for there it was 2 

freſpaſs' cintinuaudi per "five hundred years, and concludes 

kentru pact dimini regis nude, whereas it was in the reigns 

of ſeveral Kings. But there it was right in effect, for the 

ſtating of the treſpaſs brings it out of the former kings 

reigns, and makes it only a treſpaſs.in the, reign of the laſt 
king. and fo contra pacem domini regis nunc was well. 

| ole chief juſtice. . This concluſion is ill, and incenſiſt- 

Rs ge ent with the treſpaſs' alleged, for we mit ta doe of the 

+ demiſe of the king, which was none bs Mears, and the treſpaſs 
| is laid primo Februarii, which was before his demiſe. 80 

- that there is {fault in the deſcription' of the treſpaſs, which 
it matter of ſubſtance, and not of form only; (that) if the 
contra pacem had been (a) omitted, it had been only matter 

@ va of 4 Hut here it is . and it cannot 4 mere - 

6. . 4. void, beczuſe it is a part of the deſcription of the treſ⸗ 
| And upon this declaration yo cannot give in evi- 

Hence 1 treſpaſs contra pacem of che jute king, But this would 
be aided after a Sendic b by the utute of Charles Hl. 
Pawell juſtice. It is ill and inconſiſtent, and though in 
1 treſpaſs you may give in evidence a treſpaſs on another day 
than is alleged in your Count, yet there muſt not appear a 
„ in your declaration a9; here. Whereupon Mr, 
beſbyre prayed. leave to diſcontinue, | which t the court grant: 
n WY 1442256 . e of colts, wy wage vv we Airs 1 hg 24 


| : en 344d 


| * 4 nan as "Ry Al avis NS eh 50400416 
— hit en 800 " "Naſh ver/.- „ Mens wd 1 
rode 9 009 164 a; zial S4 L461 541} 8. 'E "'6 Mod. 80. "I... Sly 1 ; 

„ bay 28 iy STIL e name. 
46850 Rr. N debt upon 2 bond, the; plaintiff, ai ein bj hm . 
n of Eduard NH generofi.. T he defendant pleads in ghow- 


ment, that 4be-plainy is * gentleman. To which 
| pPlaintiff Je murved, Wbich is ill z. ſor it aged bo, ha 
_ -- -m +» feflion; that he je no gentleman, and then not the ſame per- 
ers ro named in — count : but he ſhould have replied, that he 
** n _ FOR Oy was given, the writ - 
þ ig | A else OE, v4} 7 N. 
; | of (3) W * baer ne be 
N ede ö _ they TON word Jaggarlancer RY 42307 ht id: A0 


1 
en SET £48 fu} 


\ 


rr 
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Comes Banbury ver Wood. 
SS. c. 6 Mod. 84. Selk. f. 3 Salk. 20. 

Na writ, de homine replegiatde, the defendant appeared 
J and pleaded in abatement of the writ, that the writ does 
not ſet forth of what ville, hamlet, or place, the defendant 
is. It is, quod replegiari facias A: B. quem Fohannes N, 
Mercator, Ac. without any addition of his abode. The 
plaintiff demurred; Serjeant Hall for the plaintif. No 


addition is neceſſary in this caſe, becauſe, no exigent lies 


here, In actions of treſpaſs vi et armis, proceſs of exigent 
did lie at the common law; but the writ de homint replogi- 
ande is not vi et armis, and ſo no proceſs of outlawry lay in 
it at common law; nor is ſuch proceſs given on this writ'by 
any ſtatute, If by any ſtatute, it would be by the ſtatute 
of 25 Cab. 3. c. 17. but that does not extend to it; ſor it 
is, that proceſs of | 

detinue of chattels, and taking of beaſts. In this caſe there 
ſhall be no fine to the king. The ſtatute of E4w. 3. does 
not extend to give proceſs of outlawry in a writ of entry 
upon the ſtatute bi ingreſſus non datur per legem, 35 Hen. 
SAS dai : | 


Mr. Beresf5rd for the defendant. This writ is within the 
ſtatute of additions; 1 Mew, S: c. P. on this tit pro- 
ceſs of exigent (hall be awarded. Proceſs of outlawry la 

at common Jaw, as well in ſuch actions, where vi et armis 
might de ſuppoſed, as whefe it was alledged 35 Hen. 6. 6. 
2 Roll. $05. n.'1 C. B. 128. 5. Plowd. 228. 6b. F. N. B. 
220. 6b. as in a writ of deceipt, which is in nature of treſ- 
paſs. 1s Hen. 4. 15. a capias awarded in bomine replegi- 


« 
- 


ande. So proceſs of exigent lies in a replevin of goods. 


| The firſt day this caſe was debated, Hot chief juſtice 
ſaid; the ſtatute of He. 5. c. 5. requires there ſbould be ad- 
ditions in all original writs, wherein proceſs of exigent: lies, 


but that muſt be underſtood, where the proceedings are 


exigent ſhall be awarded in actions of 


987 


In a homine - 
flegiando, the 
defendant's ad- 
dition need not 
be mentioned. 


The defendant'g 
addition need 
not be mentions 
ed in any origi. 
nal which is 
vicoatiel. 


A bomine les 
giaudo is — 
tie l. 

D. acc. ante 
903. 


Where the de- 
ſendant' addi- 
tioa is not men- 
tioned in the 
original, it can- 
not be men - 
tioned in the 
alias or pluriesz 


upon the firſt writ ; but where the proceedings are upon the . 


ſubſequent proceſs, as in a replevin'de averiis, where the 


proceedings are upon the pluries replevin, that is out of the 
Powell juſtice. It ſeems to me to be all one. 

' Holt chief juſtice. In actions vi ef armis, proceſs of 

outlawry lay at the common law. But in actions on the 


caſe, here no capias lay, but diftreſs infinite, proceſs of out- 
lawry.was given by the ſtatute, and did not lie at the com- 


mon law. But in this caſe the proceſs is not difireſs infinite, 


but 2 copias, and this is an extraordinary writ, It is 4 


treſpaſs, and here the king ſhall have a fine. In replevin 
R | of 


Vor. II. a 


obs 


Bannvnry 


Vo 1 . 
Woomw 
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of goods proceſs of exigent does not lie on the original writ, 


but when on the return of a nulla bona on the pluries replevin, 
a capias in withernam iſſues. At the common law there 


needed no addition in any caſe, If an exigent lies upon the 
Pluries returned in this caſe by the common law or ftatute, 


then there muſt be an addition, Indeed the ſtatute of 


Ea. 3. gave an exigent.in à replevin of goods, and it lay 


not at common law, becauſe there are no proceedings upon 
the firſt writ, which is vicontiel, but upon the pluries re- 
turned a- capias in tuithernam iſſues. But in this caſe the 
proceſs iſſues upon the original writ returned. 


| . Powell jutice. I ſee no difference. 


| Holt chief juſtice. Surely the ſtatue of Hen. 5. extends 
to this caſe, for proceſs of outlawry did not lie in a replevin 


dc averiis at common law. Pray ſee what is the proceſs in 


" ance, 


ginal writ. You never ſaw a writ de homine replegiands 
with an addition. 3 ' 


| © Halt chief juſtice. If the ßeſt proceſs be without any 


a homine replegiands for it is an original writ, and the de- 


fendant is to appear upon the return, 


Afterwards the laft we Sv the term, Halt chief juſtice 
 faid, we are'all agreed, 


t no addition is neceſſary in this 
caſe, becauſe the pluries replevin, upon which we hold plea, 
is not the original writ, but the original-writ is vicontiel, 


and no proceſs of outlawry lies upon it, and therefore it is 


not within the ſtatute. And fince there is no addition in 
the firſt writ, there muſt be none in the pluries, becauſe the 
pluriet muſt purſue the firſt writ, or elſe it will be a vari- 

The pluries is not the original writ, but is founded 
on another, viz. the firſt, The | worth of Hen. 5. is to be, 
taken ſtrictly, and not by equity. The words are: that in 
every original writ of actions perſonal, and in which the 
exigent ſhall- be awarded, c. Now, in an aſſize of novel 
diſſeiſm, if it be found to be with force, upon which the 
king has a fine, and a capiatur is entred, and ' proceſs of 
outlawry lies, yet that is not within the ſtatute of Hen. 5. 
becauſe it is a mixt action, and not merely a perſonal ac- 


tion. | 


| Pewell Juſtice. We do not hold plea upon the firſt ori- 


4% 2 


addition, and the pluries is made with an addition, then it 
varies from the firſt, and that will be a fault, it will make it 


naught, + The ſecond and third writs are founded on the 


firſt, and although you can have no ver hete (as was ob- 


jected by Mr. Xing) of the firſt, or ſecond writ, yet that is 


not material. Let the defendant anſwer over. es 


12 
4 


4 
j 
0 
t 
t 
4 
t 
.. 
1 
1 
» 


I. £ATE. At _— n * — 95 


Py + „ — oy ws Land 828 — 


Sw 


5 7 0 =” aw 


Trinity Term 2 Annæ reginæ. 989 


T R. Richardſon prayed a mandamus to the maſter and A-mandomus 

wardens of the company of gun-makers, to cauſe. bon, IP 
to give a proof-mark to J. S. a freeman of the com- ing — 
pany, without which he cannot ſell his guns; for neither give one of the 
the queen, nor other perſons will buy any guns, which have ä— 
not that mark. Ho chief juſtice. We cannot do it. mark, without 
They are no legal eſtabliſhment. You mult petition the which _— 
queen to iſſue a guo warramo againſt them, to repeal their — _ 
charter for this miſdemeanor; but we cannot help you. 4 with ef- 


Deny the mandamus, per totam curiam. 


ſo is the ſaid award be made in N a and ready to z. which is 
the award in his replication, upon nul agard fait pleaded, Cro. Car. 389. 
be delivered, &c. And upon demutrer it was held by Hol, 158 


| N debt upon a bond with condition to perform an award R. ace. 6 Mod, 
L425 to the parties, c. the plaintiff in ſetting out — 

ewed it was made in writing, but did not ſay it was ready to 2 
and the court, that it was well enough; for being made in Rare gh 
writing, it is ready to be delivered. | 


Regina ver/. Naſh. 


Conviaion poſt. vol. 3. p. 26. * 


AS H was convicted before the juſtices upon the late 17 f conſtable 
ſtatute, 3 V. & AM. . 10. for deer · ſtealing, and the ſeizes goods 
juſtices iſſued their warrant thereon to the conſtable to levy — * 
the penalty, who accordingly diſtrained the goods of Vaſb; of juſtices and 
but before any ſale. of the goods, a certiorgri was brought 3 
to remove the conviction into this court, where it was f. Nn i. 
affirmed, After the certiorari brought, the conſtable. ſold firmed, and then 
the goods, and levied the money, but refuſes to pay over g 
to the proſecutor according to the ſtatute, And now Mr. mus does not 
Broderick prayed a mandamus, to compel him to pay the lie to compel 


money, for that the conſtable having made no return of his e cen teble to 


ö over to the 
warrant, the party has no other remedy, — nay 
* / R | part of the mos» 


Mr. Montague and Mr, Eyre oppoſed it, and inſifted that N. can f. R. 


rant, 8. C. 
Salk. 147. 
5 | 8 1 * 

Mr. Broderick. He ought not to be allowed to take ad- Salk. — 
vantage of his own wrong, and we have no other remedß7 
for want of proof. | 


for money received to his uſe. 


1 


R 2 | | Holt 
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Nane Halt chief juſtice, It was doubtful upon the words of 

| "Nix, the ſtatute, whether the conſtable had power to ſell: the 
, diſtreſe, but we have determined it that he may. Now in 
_ » this caſe the conviction being removed before us by the 

certiorari, the proſecutor cannot reſort to the juſtices. 


+  Powell-juſtice; Cannot we make a'rule for him to re- 


Hul chief juſtice. No, we cannot, for it is an autho- 
' rity executed before the certiorari awarded, and we have no 
conuſance of the warrant, no more than of ah execution 

executed on a judgment in the common pleas before a writ 

of error brought in this court. The proſecutor ſhould have 
kept a copy of the warrant that was delivered to the con 
table, and that would have been evidence againſt him on 
nan ation. But this warrant being returned before the 
Juſtices, they may call upon and require the conſtable to 
make a return of his warrant, For the goods being diſ- 

Ide good are trained before the certiorari awarded, although they were 
e not ſold till after, yet execution being executed in part be- 

' _  viRion, a c- fore the writ iſſued, it does not ſtop the execution of the re- 

cer fidue, but the juſtices may proceed againſt the conſtable, 
will nor ſuſpens and this is your proper remedy. As when a feeri facias is 
their ſale. ſued on a judgment given in the common pleas, and the 
. defendant's goods ſeized thereon, and then a writ of error 

(<)Ace.Yelv- 6. is brought in this court, yet (a) notwithſtanding the com- 

ent. 255 mon pleas may award a venditioni expenas, upon a return 
f dy the ſheriff, that the goods remain in bis hands pro di- 

* feflu emptorum: we will not firain theſe things. Take 
pour remedy from the juſtices, who have a coercive power 
to make the conſtable return his warrant, and may ſet 2 
nine upon him, if he does not; and we can do no more to 
. CO e an execution. We cannot make 


| Pewell of the ſame opinion. 


Holt chief juſtice, If we ſhould grant: à mandamus, and 
the conſtable refuſe. to comply with the command of the 
"+ Writ, all we can do is to fine him, and it is a round about 
way. You may indict him, or proceed againſt him by way 
of information ; or the juſtices may fine him high enough 

. _ ©, tocompel him to pay the money, ' | | 
Let the rule for a mandamus niſi, Ec. be diſcharged, fr 


Ry 
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P OV ELL juſtice. Barren incloſed, which is within the Lands not ts 
meaning of the ſtatute of 2 & 3 Edw. 6. c. 13. / . 6. to fon tithes 
be exempted from payment of tithes, muſt be ſuch laod as becauſe-it is 


is barren ſuapte natura, and not land upon which wood or the — 1 it 


like grew before, which is afterwards burnt, and the land baren. R. acc. 
converted into tillage. ' And on a ſuggeſtion for a prohibi- Bunb. 159. 
tion to a ſuit for tithes of ſuch land, it muſt be alleged to be J J.. 538. 
barren ſuapte nalurg. vide Burn. 
3 Tithes III. 5. 1& Ed. vol. 2. p. 377+ 


Man was indicted for aſſaulting and beating a cuſ- R. ace. ante 347- 
tom-houſe officer in the execution of his office. Mr, 17 
he moved to quaſh it, becauſe the ſtatute of the cited, 
13 & 14 Car. 2. c. 11, J 6. inflicts a penalty, and pre- 
ſcribes the particular method of puniſhing that offence, viz. 
by the juſtices of peace, by fine and impriſonment ; and 
therefore no indictment lies for this offence, as was adjudg- 
ed about tum years ago · in the caſe of The King v. Waiſon, 
in this court, and refolved accordingly by all the judges at 
8rrjeants- Inn. The indictment Was quaſhed, abſente Holt, 


20 chief juſtice, It was formerly held by all the Jn « foit in 
judges of England, that when there was a proceeding ge court 

er officia in the eccleſiaſtical court, they were not bound to — is lniltled 

give the party a copy of the articles; but the law is other to have a copy 

wiſe, for in ſuch caſes, if they refuſe to give a copy of the 8 

articles, a probibition ſhall go guouſgue they deliver it, and f. 1. — 2 * 

iccordingly upon motion a prohibition was granted in the 

like cafe per Holt et curiam. N 


Thorneton ver/. Bernard d. 


N treſpaſs for taking duas ſarcinas Hui, Anęlico two packs No objeftion 
mp, after à verdict, Mr. Attorney General moved in 


of flax, et duas ſarcinas cannabi, Ynglice two packs of — —— ul 


the weight dr quantity of a pack or bundle. 5 — 
OLE; papks of hemp, op account. of the uacertainty 


R 3 LT ſo 
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TnoxxzTon ſo much hemp by weight, you may aver that theſe packs 
nean. And bundles contained that weight. In an action of detinue 
you declare for a box of writings, without ſetting forth any 
writing in particular ; but if you ſet forth a particular 
- writing, which concerns land, as. a charter of feoffment, 
then indeed the defendant ſhall not be allowed to wage bis 


law. | N | | 
Let the plaintiff take his judgment, per curiam. 
RC © Garland ven Exton, | 
| ' wo 8. C. Sek. 294+ 6 Mod. 88. L 
A defendant is FI HE defendant pleaded a plea in abatement, and the 
not intitled is plaintiff demurred, and judgment was given for the 
; \ coſts on as, Jefendant, and Mr. Branthwaite moved for the defendant, 


ment. R. acc, that he might bave his coſts, upon the late ſtatute, 8& g 
— hoon V. 3. e. 11. 2. bd: 
ante 7 _ Mr. Raymond for the plaintiff inſiſted, that it had been 
otherwiſe ruled in this court lately in two caſes, via. Tomms 
v. Lind, ante 330. and Ogle v. Nardliffe. ; 

Holt chief juſtice. The defendant ought. not to have 
coſts by the ſtatute, for judgment in this caſe is not given 
on the demurret, but guod querens nil capiat per billam. The 

ſtatute intends only to give coſts, where the merits of the 
| cauſe are determined on the demurrer. Where judgment 
Gs) Vide ante jg given for the plaintiff, it (a) is not final, but only a re- 
2 . 2 oufler, and he has no coſts by the ſtatute, and there · 
3 fore it ought to have the ſame expoſition as to the defend+ 

dat, that he have no coſts neither ; and the like conſtruction 


ought to be in both caſes; to which the court agreed, 


Brough ver/. Parkings. 0 
8 | 8. C. 6 Mod. 80. WAG: 

” A neglect to E RROR upon @ judgment in the common pleas, in 
Finer aninlant an action on the caſe upon an ioland bill of exchange | 

Tun in 66 cafe brought againſt the drawer, The plaintiff bad Judgment by 

. the il dreit, Mr. Raymond for the plaintiff in ercor -urged, 
belver from that it does not appear in the declaration, that the bill was 

' aQion upon it. proteſted, and ſince the late ſtatute of g & 10 V. 3. c. 174 

8. C. Sall.+3t1- no action can be brought againſt the drawer, unleſs there 

Fuat 1 vide be © proteſt wade, as the act requires, which ought eh be 
| Bayley 40, 45. ſet forth in the declaration. At the common law the plain- 
1 court will tiff had no remedy againft the drawer without notice given 

Jugicialy of the him of the non payment by the party on whom the dill 


— 2 drawn, and unleſs this ſtatute makes a proteſt neceſſary 


| x53 Soaig int BRI. HYSA.S. 154 47 5 1,951 | 
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before any action can be maintained againſt the drawer, it 
does nothing, and the party had the ſame advantage before 
the act as ſince. | | 


Mr. Parker for the defendant in error inſiſted, that the 


declaration was ſufficient, becauſe this bill is not within 
the ſtatute ; for it does not appear, that the bill was ac- 
cepted by the underwriting of the perſon on whom it was 
drawn, as the act requires; and there can be no proteſt 
without ſuch ſubſcription, and for that reaſon he ſaid, the 
merchants now refuſe to underwrite an acceptance. But if 


993 
Bao 


. 
PAzXIiNGS» 


this bill be within the ſtatute, yet the proteſt need not 


be ſet forth in the count, becauſe the proteſt is intended 
for the benefit of the drawer ; for no body elſe can be dam- 
nified for want of notice, and if he receive damage for 
want of ſuch proteſt, if the damage amount to the value 
of the bill, that will be a diſcharge of the action; or if it 


be leſs, then the drawer ought to have as much as it 


amounts to. But this muſt be taken advantage of either 


appear to the court, which cannot be in this caſe. 


Halt chief juſtice. In this caſe, as well as upon a foreign 
bill of exchange, the plaintiff muſt give convenient notice 
to the drawer, of the non-payment of the bill; for if the 
drawer receive prejudice by the plaintiff's delay, the plain- 
tiff ſhall not recover. A proteſt on a foreign bill is part of 
the cuſtom, but on an inland bill no proteſt was neceſſary by 
the common law, but by this ſtatute. But this ſtatute 


upon the evidence, or by a ſpecial verdict, whereby it may 


does not deſtroy, or take away the party's action, where 9 * 10 W. z. 


there is no proteſt, nor is the want of a proteſt any bar of 
the- action, but the act ſeems only to take away from the 
plaintiff his intereſt or damages, where he has not made a 
proteſt, or to give the drawer 3 remedy againſt him by way 
of action for the coſts and damages. | 


Powell juſtice of the ſame 3 1 cannot agree to 
take away a man's right by ambiguous words in an act of 
parliament, they muſt be expreſs words, which take away 


a man's actions. I believe a proteſt was never ſet forth ig 


| Any declaration fince this ſtatute ; which | Holt agreed, 


Another exception was taken to the execution of the 
writ of inquiry. The writ is returned ſuch a day in guin- 


dena Martini and the inquiſition returned is, virtute brevis, 
Sc. returned in quindena Martini ultimo prasterito, which 
muſt be a year before, viz. Martinmaſs twelvemonth ; and 


St. Martin's day is fixed feaſt, and ee . 


aqa | Trinity Term 2 Annæ reginæ. 
nr _ Hiltehief juſtice. The return is made on the 28th of NM 


Paitrines, dender which is the laſt day in full tem. Fr) 
Mr. Parker. You cannot take notice of the day of the 


Hin chief juſtice; We take notice of all feaſts, and the 

almanack is part of the common law, the calendar being 

eſtabliſhed by act of parliament, and it is publiſhed before 

the common prayer-book. Let the judgment be affirmed. 
Tate. His,  - Smartle verſe Penhallow, - 

| nimue SR 

Under a cuſtom ITN eſectment upon the demiſe of Jonathan biſhop of Exon 

to grant copy- the 

holds to two or | 


three for their N 1 ; 
lives and the lite Cormoall, and by the cuſtom of the manor are demiſable by 
of the furvivor, copy of court-roll to two or three perſons for term of their 


ral in cel. lives, and of the Jonge liver of thew, habrndum ſucegſve ſen 


Gon, and non mrominantur in chatta, fc. et non liter; and that by the cuſ- 


aliter $ the lord 
may grant to 


have heriot of every ſuch perſon ſucceſſively dying ſeiſed; th 

three perſ have, Juen perio wel dyiog fene d; that 
and the life of one Edward Noſworthy, being lord of the-manor by virtue of 
the ſurvivor, à demiſe made thereof to him by Thomas late biſhop of Exon, 


e his affigns for the lives of John Penballow, William aye 


ſucceſſiveiy 


Avirg feed. his eſtate determined; that than bilbop of Exon, the 


— . leſſfor of the plaintiff, entred into the manor, aud was ſeiſed 
It 163, 


have a beriet <olore praadictac conceſſionts per dic lam i lags 
wort 


occupancy in a nnn TM . 1 | 
reg: fuaat to the cuſtom. The cuſtom is found to be, to make 
„C. Sk. 488. oraiits o | 
| pai, the 8 . ) — 
git 104, D. asc. Conlis. 42, b. uh RA. . 3. If A ſpeciol verdict de a grone ſor life 
rantee ſhall qe" pang * de alive at the time of the verdiQ, Vide Gm. Dig 
Ficader * 971 , N. n * 
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the cuſtom, And though the grant be of an inferior intereſt 
than is allowed by the cuſtora, yet it being prejudicial to 
the lord in reſpeRt of his tenure, and of his ſervices, Ic. the 
| will not warrant it, but it will be void again the 

ſueceſſor. Ia this caſe Thames Norton is tenant for his own 
life, and she lives of the other two; for J. P. and W. V. 
ate not named to take any intereſt, but only added by way 
of limitation of eſtate to T. M. ſo that upon the death of 
. N if eicher of the other two lives be in being, there 
will de an accupant of the copybold, which will be an in- 
jury to the lord, when à ſtranger ſhall have power to om 
without his conſent. Where an eſtate pur auler vie is 
made of copyhold lands, an occupancy is incident to it, as 
well as to an eſtate pur autor vie in freehold lands. If upon 
ſuch a grant the tenant pur autor vis ſhould become a bank - 
rupt, the commiſſioners by force of the ſtatute might aſſign 
over his eſtste, and ſuch afignee will hold the land after t 
death of the tenaut during the lives of the cefuys gue vies 3 
for the lord cannot enter agaioRt his own grant ſo long as 
either of them live, which will be an. inconvenience and an 
Injury to the ſycceſſor. Beſides, this grant, if it be made 
good, will enure to the-prejudice of the lord, by depriving 
him of his heriot cuſtom ; and in this country beriots are 
very valuable, and a great part of the revenue. For the 
cuſtom has conſined the payment af the heriot to a particular 
eſtate, viz. upon «the death of every tenant dying ſeiſed. 


Naw in this caſe if either of the cefuys gue vies die before 


T. M. the lord will loſe his heriot, which he would be in- 
titled to, if the cuſtom was purſued by the grant ; becauſe 
they are not tenants, and ſo not within the cuſtom. And 
if T. M. die firſt the lord cannot claim a heriot, becauſe he 
is not the perſon to pay it, not being firſt named to take by 
the grant. Naw though a leſſer, eſtate may be included with- 
in a power hy cuſtom to make greater eſtate, as by force 
of a cuſtom to grant for three lives, the lord may grant for 


one life; yet the full rents and ſervices muſt be reſerved, - 


or elſe the grant will be void. If a man have a power to 
make leaſes for three lives, he cannot make a leaſe -for a 
thouſand. years, which yet is a leſs eſtate in the eye of the 
law; becauſe the law conſiders the value of the eſtate, aud 
foes pot. merely regard it as a leſs. eſtate in quantity in, 
the eye of the law. So if à man have 3 power to make 
| leaſes for three lives, teſerving the ancient rents and ſer- 

ices, à grant ſor three lives. without any reſervation, or 
with a reſervation made in ſuch a manner as that it wil be 
impoſſible the tent ſhould ever become payable, will be 
raid. Laube caſe of the dean and chapter af Warcefter, 6 

2 


in the reſolution, * 


ſve, . & nos aliter ; but the grant by Edward Naſworthy Sar 
is to Merten and his afbgns,  hobendum for his own , 
life, and the lives of F. P. and #. V. which varies from 


. 
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if the ſtatute of 13 Elia. had required the reſervation of ac- 
eidental ſervices, the loſs of the heriot would have made the 
leaſe void. And in the principal caſe the loſs of the heriot 
differs it from the caſe of Jenn and Howell, 1 Kall. 511. 
which is obje where there was no heriot cuſtom. But 
admitting this to be a good grant as to Thomas Norton for 
his own life, yet being void as to the limitation for the lives 
of the other two, it muſt be void in the whole, and cannot 
ſtand good for part, becauſe the lord grants in a manner 
under a power by force of the cuſtom, which being exceed. 
ed, muſt be intirely void againſt the ſucceſlar as in other 
like caſes. For howſoever the power be given, whether by 
act of parliargent, by grant, or by cuſtom, all will come 
under the ſame conſtruction, and when it is exceed- 


ed, the eſtate made is wholly void. As if a biſhop make 


a leaſe for thirty years, or but two and twenty years, it will 
be void againſt the ſucceſſor in the whole, and cannot ſtand 
good for one and twenty years, becauſe the eſtate is intire, 
and cannot be ſevered. 'So a leaſe pars! made for four years 
is void for the whole, by the ſtatute of 29 Car. 2. of frauds. 
So powers under ſettlements muſt be ſtrictly purſued, when 
the words are particular, according to the diſtinction in 


| Whitlel's caſe, 6 Co. bg. b. 70. 


Next they took ſeveral exceptions to the verdicl. 1. That 


although where a cuſtom warrants a greater eſtate a leſſer is 


included, yet hen the jury only find the cuſtom to make 
the greater eſtate, as here, that will not warrant the mak- 
ing a leſſer eſtate z for that is only by inference, and argu- 
mentative: but the jury here ought to have found poſitive- 


| In that by the cuſtom an eftate pur auter vie is grantable. 
s 


in 2 Roll. 693- n. 1, 2. Fenn and Howell, But as this 
cuſtom is found, the grant here is not within it, for it is, that 


the lords may make eftates to two or three perſons for two 
or three lives, et non aliter, which expreſsly excludes an 


_ deed where the jury make a ſpecial conclu 


eſtate” pur auter vie. 2. By the verdict it does not appear, 
that the/eſtate granted N continuing, for the jury have 
not found that Thmmas Norton the tenant pur auter vie is 
alive, and then the court muſt preſume that he is dead (as 
indeed the truth is} as in an action brought by one that 
claims under a leaſe made by tenant for life, he muſt aver 
the tenant for life is living. 2 Cro. 622. 2 ea In- 

10n ta à par» 


ticular point as in Goodal!'s caſe, 5 Co. all other things 


| ſhall be intended; but here the verdict concludes generally 


upon the whole matter, if the defendant be guilty, Cc. 


And by the words Jobn Penhallow may as well be ſuppoſed 


to be in poſſeſſion as an -oceupant, as under the intereſt 


granted to Thomas Norton; for it is, that the plaintiff enter- 


ed into the land, tune in poſſeſſions pracditt; Fobannis Pen- 
FMS git Fiete VI k de fbf 1 TW i; ws 9 * _— hallow 
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bellnw colore pracdiftae conceſſonit, Ec. per praefatum Ed- Snanruu a 
wardum Nofworthy exiflen. So that here is no title found for banda 
the defendant, and the plaintift is found to be in poſſeſſion. 


Mr. Williams and Mr. Mountague for the defendant argu- 
ed, that this grant is warranted by the cuſtom for the whole 
eſtate —, for a grant to three for the lives of three 
others, is a leſſer eſtate in judgment of law than a grant to 
three for their own lives, and therefore muſt be included 
within the cuſtom by neceſſary implication, It muſt be 
intended, that when a grant is made to three for their own 
lives, the grantees may ſurrender and compel the lord to 
admit them ; and he that comes in by fuch ſurrender, will 
have an eſtate pur auter vie ; and if the 'tenant by this act 
can make ſuch an eftate, ſurely the lord may, or elſe it will 

de in the power of the tenant to alter the cuſtom, and not 
of the lord, which is not equal. But in this caſe the lord 
does not grant merely by a nude authority, but he has an 
authority coupled with an intereſt, and therefore is not tied 
up to the letter of the cuſtom; but a grant within the rea- 
ſon and equity of the cuſtom is good, Co. Lit. 52. b. aas 
in the-caſe of Downs and Hophins, 1 Cre. Ela. 323. where 
the cuſtom was to make grants for one or two lives ; and 
a grant was made to a man and his wife, habendum to the 
huſband for life, and to the wife durante viduitate ſua ; this 
was adjudged a good grant, within the cuſtom, which war- 
ranted a greater eſtate, So the caſe of Stanton v. Barnes, 
1 Cre. Eliz. 373- where the cuſtom was, that the lord 
might demiſe ſolummodo in fee, yet it was reſolved he might 
demiſe for years, or life, or in tail, being leſſer eſtates, and 
the word /olummods ſhould not reſtrain his liberty. 1 Roll. 
$11+#. 1, 2. Coke's Copybolder 155. Co. Lit. 52. & 80 in 
our caſe the grant to T. V. for his own life, and the lives 
of J. P. and WW. is a leſſer eſtate in the eye of the law, 
than if it had been granted — to the letter of the 
cuſtom, to three perſons ſucceſſtve for their own lives; and 
in ſubſtance and effect the cuſtom is purſued, for the grant 
is for three lives, and in both caſes the continuance of the 
eſtate is the-ſame. | The meaning of the cuſtom and of the 
words, et nonaliter, is, that the lord ſhall not grant a larger 
, eſtate than · for three lives, nor a joiit eſtate, but habendum 
faccgſſus; ſo that they reſtrain the lord as to the quantity Bo 
and quality of the. eftate granted. If the lord grant to 
three perſons far their lives without the words habendum ſuc- 
ceſſive, the. grantees would be jointenants. Co. Copybolder 
139. And ſuch grant would be void, becauſe not purſu- 
ant to the cuſtom, but excluded by the words et non aliter. 
But it is the ſame thing to the lord, whether the perſont | 
named take it-ſeverally for their lives, or that one of them F 
nuke the whole:eftate for their three lives; and it will be no 
\QnVentcnce or prejudice to the lord, for he will come |; 
* | | Son eek Ks 7 
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Swarrts tothe land again as ſoon. - Nay, in the principal cafe he 

Paxzariow, Will dave it ſooner, for if Themas Norton die firſt, living the 

other ce/uys gue wies, the lord ſhall enter, and there ſhall be 

no occupant, becauſe of the prejudice it would be to the 

lord, as is adjudged 1 Roll. 511. n. 3. Ven and Howell, 

which- is our caſe in point. And for the fame reaſon the 

ſatate of frauds, 29 Car. 2. does not extend to make eſtates 

pur auter vie in copyhold lands afſets or deviſable. And 
though a copyholder pur quter vie ſhould become a bank- 

rupt, the affignee of the commiſſioners of bankrupts muſt be 

ſubjeR to the ſame fihe, rents and ſervices, as all other te- 

nants. And in the prigcipal caſe the lord will not loſe bis 

heript, for when Thomas Norton dies, the heriot becomes 

due. And in like manner a heriot muſt be paid upon the 

death of every aſſignee of the commiſſioners of bankrupts; 

but if J. F. or. M. theſe cefluy que vigs, die during the 

life of T. M. then indeed the lord will have no heriot, nor 

is he intitled to any by the cuſtom ; and it would be the 

fame, if they two took-the eſtate after the death of T. NM. 

hy che grant, for no heriot is due on their deaths, becauſe 

ttey were not in poſſeſſion, as the cuſtom is. But admit - 

ting a grant to à man for his on life and the lives of two 

athers is not wartantad by the cuſtom, yet a grant to a man 

for his own. life oply, which is a leſſer eſtate than an eftate 

to three for their lives muſt be good upon the reaſons and 

authorities before alleged ; and then though this grant be 

void. as to the limitation for the lives of J. P. and . V. 

yet it will Rand good to T. N. for his own life, for the 

former part of the grant is ſufficient to paſs an eſtate for 

Hife to T. V. add then the habendunm, if it be beyond the 

power, will be ſurpluſage end void, and the grant will ſtand 
god. The -bahendum is a diſtiat thing from. the grant, 

Hab. 171. though there is a difference, where the eſtate is 

granted by expreſs words in the premiſſes, and where it is 

only implied. Indeed where tenant in ſee makes a grant, the 

implied. eſtete in the piemiſſes may be either reſtrained or 

5 increaſed. by the babendum ; but in this caſe the habendum 

=: can neither ,iacreaſe or d the implied eſtate. In copy- 

hold lands there is-no legal for life, i is only an eftate 

at r eſtabliſhed by the 3322 the Eye br only 

2 e 1in.equity to m nittances , And grants 

of 77 old — hall de conſtrued by equity, as 2 Koll. 

67. Brookasx,\ Braokes, Paph- 12. 126. If the lord bad 
only a gaked. power to make leaſes for three lives, yet a 
| L for one life would be good. Ca. Lits 258. 4. 6. 
Ferlins, ſet. 189. A grant to a man for his own life, re- 
mainder to him for the lives of J. §. and J. D. though it 
be void as to the bemeinder, yet it mill be god as to the 
tate for life ; and here, though T. M. is laſt:wached in the 
Habemium, Jet it err as if 
[ \&{.liaice 1 $0) 0+ Lung 10 $91 21714 Tr. 
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As to the exceptions taken to the verdict, it was (aid, urs 
that fince the grant is found to be made to T. N. for his nete 
life, it muſt be ſuppoſed that he is ſtill living, and the jury 
have not found any title in the leffor of the plaintiff, 


The court were all of opinion to give judgment for the 
defendant. upon the firſt argument in Trinity term; but 
upon the importunity of ſerjeant Hooper they gave him 
leave to ſpeak to it again this term, when judgment was 
given for the defendant by the whole court. 4,3 81, 


Upon the firſt argument Holt chief juſtice ſaid, this mat · 
ter might have been better found ; but though it be not 
found, that T. N. is living yet when the Jury find a grant 
to him for his life, we muſt intend in a ſpecial verdict, that 
he ſtill continues alive, eſpecially when the plaintiff is to 
make out z title to avoid the grant: but it (a) would be 
otherwiſe in 2 plea, Quad fuit conceſſum per Pell juſtice; 
We cannot prefume that he is dead, for he being once 
found alive, we muſt take him ſo to continue, unleſs it 
were exprefily found, that he is fince dead. é 


Holt chief juſtice. There is no difference in this caſe as p 
to the eſtate of thie lord, who made this grant; for'# lord 
that is ſeiſed in fee of the manor can make no greater eſtate 
of any copyhold thaw for three lives, according to the Cuſtom to grant 
cuſtom, rely a grant for one life is good within this _ — —.—— 
cuſtom ; as whete the cuſtom is to grant in fee-fimple, the 2 
lord may grant in fee · tail without diſpute. If the reſtrained 
finding. of the jury were to be taken as the plaintiff's coun- 
ſel inſiſt, if the lord grant only for one life, it will be void 
but the words et non alitey muſt be meant only of the extent 
of the cuſtom; and not that the lord is confined to the for- 
mality of a grant for three lives only. The euſtom, chat 
the grantees ſhall take ficut nominantur in charta, is good. 
When a grant is made to one natmed'in the premiſſes, ha- 
bendum to him and his aſſigns, during his own life and the 
lives of two others, the two ceſſuyt que Viet may take in re- 
mainder by caftom, though named after the habendum but 
the cuſtom is not ſo found here. But by the euſtom of ſome 
manors, he that is firſt named may by ſurrender defeat the 
eſtates of thoſe in remainder; but the cuſtom ſhall be con- 8 
fined to that particular form of ſurrender in court;- and ſhall 
not be extended to a furrender in law by fine, as was adjudged 
in this eburt, between Zirmzan and Toimage; tempore Cam 2. 
| (quod vide T. Jones 142, 143.) Surely in this caſe the grant 
will be good to T. M. for his own life, being an eſtate within 
the limits of the cuſtom, and the naming of the other two 
lives will not diminiffi his eſtate. As for the caſe put upon 
YR. ace, Dal. 201. pl. 34. 1 Mod. 216. 2 Mod. 93. D. acc. Plowd, 31. 6. 
; Moor. 306, 335, Co. Litt, 43+ 8. 303. b. Vide a Ley, 210, Com- Dig. Pleader | 
©. 66. 2068, Tal. 5, f. 50 a n 
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the ſtatute of Elinabeth, where à leaſe is made by a biſhop 
for two and twenty years, it ſhall be void in the whole, and 
ſhall not be good againſt the ſucceſſor for one and twenty 
years, becauſe the ſtatute ties it up to that form. But if 
the words of the ſtatute were, that they might make leaſes 
for any number of years not exceeding twenty-one years, if 


a leaſe were made for two and twenty years, it would 


ſtand goed for the one and twenty years. It is very plain, 
that if a ow be made of a copyhold pur auter vie, that 
upon the death of tenant for life living cef/uy que vie there 
ſhall be no occupant, but the (a) lord ſhall /enter. As 
when there is a tenant for life of a copyhold, the remainder 
for life, and tenant for life commits a forfeiture, the lord 
ſhall enter, and not he in the remainder. In this caſe the 
eſtate granted is a leſſer eſtate than a t to three for 
their lives, which the cuſtom admits. I do not ſee how 
the lord will be prejudiced by this grant, by the loſs of his 
heriot, as is inſiſted 3 for by the cuſtom a beriot' is due upon 
the death of every tenant dying ſeiſed : ſo that although 

the leaſe be made pur auter vie, yet upon the death of 
T. M. the tenant for life, a heriot will become due, and the 
cuſtom extends to it. | 


. Powell juſtice.. A grant to one for life, babendum to him 
and two others for their lives, is good. within the cuſtom, 
Without doubt there can be no occupant in this caſe, 
for the eſtate goes no farther than the cuſtom, If by 
the cuſtom the lord may grant for three lives, he may 
grant for one life, or for any eſtate coming within the 
intent of the cuſtom; then the grant here will be good to 
T. M. ſor his own life, though it ſhould. be void as. to the 
limitation for the lives of the other two, The heriot will 
be due upon the death of T. N. if the eſtate be good for his 
life, as it is. Wait ar 3 


| Puups and Gould, judges, agreed, 


* 


- Holt chief juſtice. If a man grant a rent out of his lands 
to A. for the life of B. (b) ſhall not the rent extinguiſh if 4, 
die? For there wants a grantee, and ſv it is here. An 
occupancy is for ſupplying the freehold, but the freehold of 
a copyhold eſtate is in the lord, and the tenant has only an 

- Powell juſtice. There is no colour of doubt. It is 
agreed, that the lord may grant abſolutely to one for life, 
for that will not defeat him of his heriat, which binds all the 
cuſtomary eſtates granted within the cuſtom z and then the | 
addition for the lives of the other two will not hurt the 
grant for his own life, . 


„ Vide Vaegb. 201. 2. Bl. Com. 266 (5) Vide Co. Litt, 47. b. Vaughe _ 
4 — F, 8. 94 Ed. val 4. 247+ 2 Bl, Com. 260, Upon | 
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Upon the ſecond argument this term Holt chief juſtice 
mid to ſerjeant Hooper, who argued for the plaintiff, I am 
glad I have heard another argument, becauſe I ſuppoſe you 
will now be ſatisfied. The cuſtom conſiſts of three parts: 
1. As to the conſtitution of the eſtate granted, it muſt be 
by copy of court-roll: 2. As to the extent of the eſtate, it 
muſt not be above three lives: 3. As to the manner of the 
eſtate, which is different from the conftitution of the law 
by the operation of the cuſtom, viz. to tivo or three haben- 
dum fucceſſeve ficut nominantur. When a cuſtom enables the 
lord to grant for three lives, cannot he grant for one life. 
He may without doubt, for it is within the cuſtom. The 
caſes cited for the defendant ate in point. Where the cuſ- 
tom is to grant in fee, yet the lord may grant to one for 
life, with a remainder to another in tail, as in the caſe of 
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Stanton v. Barnes, x Cro. Eliz. 373. And that is good, 


though the cuſtom be to grant an intire eftate in fee · ſimple. 
So where the cuſtom is to grant for life, a grant durante 
viduitate is good; as in the caſe of Downs and Hopkins, 1 
Cro. Elia. 323. though it has a different determination, 
becauſe it is a leſſer eſtate, and ſo within the cuſtom, As 
to the miſchief you pretend, that if T. M. ſhould become a 


bankrupt, and the commiſſioners grant over his eſtate, the 


aſſignee ſhall have it during the three lives; ſuppoſe it had 
been purſuant to the cuſtom to three /ucceſſive, and the te - 
nant firſt named had become a bankrupt, and the commiſ- 
ſioners affign his eſtate, the aſſignee is become tenant pur 
auter vie indeed, but no more, and afterwards the afignee 


dies during the life of the tenant, that is out of the cuſ- 


tom, yet the lord ſhall have a heriot upon the death of the 
tenant ; for though the ſtatute of James 1. makes an alter» 
ation of the eſtate, it did not intend to prejudice the lord, 
and when the affignee is admitted, he becomes tenant ac- 
cording to the original conſtitution and tenure of the land. 
Here the grant is only to T. N. during his life, and the lives. 
of the other two, the conſequence of which is, that if T. N. 
die living the ce/luys que vies, ſince there can be no occupant 
of a copyhold eftate, the lord upon his death will have his 


heriot cuſtom, and alſq the land; ſo that it will be no in- 


convenience, though the lord has no heriot upon the death 
of the other two, ' becauſe he has the land/itſelf 


Powell juſtice, If any prejudice might bappen to the 
lord in this caſe, the grant would be void, but there can be 


none here. This grant is within the cuſtom, and is as ex- 


tenſive as a grant to three for their lives, and is not a leſſer 
eſtate than the cuſtom contains, as a grant ſor his owd life 


only would be; and that diſtinguiſhes this caſe from the 
caſes cited, The caſe of Venn and_Howell, 1 Roll. 511. is 


a ſtrong caſe, for if there can be no occupancy, then there 
g can 


„ 


F 
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wh 


ne can beim prejedice.to the lord, but it will indeed be for bis 
stiess,  denefit zi for uponithe death of T. M. the other two lives fall 


of his tenant, and which is ſaved by the Ratute, 


x 
F 


in to the lords ſo-that; though he loſe bis beriot upon their 
deaths, it will be ne loſe to him. If the c gue. vies die 


 durivg.thelife of T. N. the lord will bave no beriot indeed, 


nor ought ke: toz:bave any by the cuſtom. 4 for. if the grant 


| hai) been to them three, and they two had. died during the 


life'of T. M. the:lorti would not have been intitled to any 
heriot, for: the cuſtem is to-have a heriot upon the death 
enly of the tenant-in poſſefion.. This caſe. does not differ 


nat greater than the cuſtom warrants, bat in effect leſs ; 


becauſe if T. NM. die, living the other two, the lord will 


have the whole land. But your caſe upon the bankruptcy 
is fit to be conſide red which is by force of a ſtatute made 
ſince the reſolution of Ven and. Hewell's caſe z but the 
commiſſioners cannot aflign any other eſtate, nor in nx 
other manner, than T. M himſelf had it; and when T. N. 
dies, the eſtate determines, or if the aſſignee die, ſhall not 


the lord have a beriet, 


2 Hole chief juſtice. The lord ſhall not have a heriot upon 


the death of the aſſignee, but upon the death of the bank- 
rupt. The lord indeed muſt admit the aſſignee, but upon 
the death of the tenant bankrupt, the lord: ſhall have his 
beriat, to which he-is-intitled upon the original admiſſion 


Witz 10 * Ws; 1 12 UA : BY 15 , | * 1 , He F 
Serjeant Hooper, By the aſfigument of the commiſſioners 


| which is uſually made to ſeveral perſon, the whole eſtate 


for the three lives is transferred to the aſſignees by the force 


_ ofthe ſtatute, which is the eſtate the bankrupt had, and 
will eantinue aſter his death during the lives of the other 
by two. * i * 33 \ So<®bs be? 23.48 MAT 4-7. 4 * 


Holt chief juſtice. 1 originally the grant be not good 
ſor longer than his on liſe, and after his death there can 


de no-occupant, ſure the ſtatute cannot enlarge the eſtate 


hs 
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do the aſfignees : quod fait concy/fium per Powell. 

£33234 $0: yo | $6 304 "PA | 
Holt chief. juſtice. The cuſtom is, that. the lord ſhall 

have a heriot on the death of every tenant in poſſeſſion 


new. if T. M. dies, living the other ce/fkys gue vis, the lord 
will have his heriot, and the land toe, and that is for his 
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Powell juſtice, If the aſſignee of the commiſſioners took π⁹ | 
an eſtar for all the three lives, yet the prejudice thereon to pryuaiiow, 


the lord is too remote to be conſidered, but we will give 
you our opinions upon that. Halt chief juſtice agreed. 


Afterwards, at another day, Powell juſtice ſaid; the cafe 
of the bankrupt is not an objection in this caſe; it might 
have been made at the time of the reſolution of the caſe of 


Venn and Howell; it is at the moſt only a remote conſide- 


ration of a prejudice by the loſs of a heriot on the death of 
the tenant; but the lord in this Eaſe has a great advantage 
by the coming in of the eſtate upon the death of T. N. 


Holt chief juſtice. The commiſſioners cannot aſſign a 
greater intereſt than the tenant bimſelf had, T. M. being te- 
nant pur auter vie; when he dies, the eſtate of the aſſitznee 
determines, and the lord muſt have a heriot upon the death 
of the tenant, and the cuſtom is only to have a heriot upon 
the death of the tenant in poſſeſſion ; and although the af- 
fignee comes in by force of the ſtatute, without = admit=- 
tance of the lord, as an heir by deſcent has the eſtate ca 


upon him by the law, yet he muft be ſubject to the fines and 


ſervices due, under pain of forfeiture of his eſtate, for they 
are ſaved by the ſtatute. By the cuſtom of ſome manors, 
but it is not ſo found here, he that is firſt named in the copy 
may by ſurrender deſtroy the remainders of the other gran- 
tees; but if the firſt tenant purchaſe the manor, whereby 
the ſervice is extinct, and the copyhold deſtroyed, yet that 
does not deſtroy the eſtates of the other two, becauſe it is 
not by a ſurrender purſuant to the cuſtom ; and ſoit was ad- 
judged in the common pleas ſome years ago, Powell agreed 
in omnibus, » l 

Hal chief juſtice. The caſe of the bankrupt is not now 
before us ; when that comes to be the caſe, I know not how 


it may happen. Let judgment be entred for the defendant, 
per totam curiam. ; 643 


- 
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Gaſcoigne and his Wife, ver. Ambler. 
© Chargi = 82 for theſe words ſpoken of the wife, viz. © You 


« are a whore, and keep a man to lie with you:“ on 
pot _— not guilty pleaded, verdict for the plaintiff; and on Mr. ſer- 
ſpeaking, ac. jeant Darnall's metion in arreſt of judgment, it was ſtaid 


j T. till, Sc. the court ſeeming wn that the words \ were not 


R. 471. Aionable. 

D. acc. Bl. 753. 

Acc. Com. AQtion on the Caſe for Defamation, F. 20. 2d. 6d. vol. 1. 2. 197 Sed vide 11 Mod. 
W D. 10. MA 1. p. 179+ 


White's Caſe. Ante 959. 
8. C. with the judgment the other way, 3 Salk. 232. 6 Mod. 18, 


A mandamus | Mandamus was granted to reſtore Mr. M bite to the 
lies to reſtore a A office of clerk of the company of butchers in London, 


man to the clerk- and the. court ſaid, it was the ſame caſe with that of a town- 
pofa | 

ing fraternity. Clerk, * 

Vide Com. 

Mandamus A. B. a0 6d. ro. J 205, 20g e. 
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Sutton's caſe, 


Motion was made on behalf of Sutton, late marſhal Thy themarthat 
of the king's bench, againſt Southerne the preſent of the king's 
marſhal,” who attended the court, to reſtore Sutton to — — 

the poſſeſſion of the king's bench priſon, out of which he force, the court 

pretended he was turned with force; 2nd it was inſiſted, cannor,refiore 
the court might do it on motion, becauſe the priſon was the _ 
priſon of this court, and ſo under the more immediate care 

of the court, who would protect it from all forceand violence. 

But per curiam this court cannat hold plea of a forcible entry 

on a motion, but Sutton muſt apply to the juſtices of peace 

of Surrey, who on finding the force, may reſtore him, or elſe 

he may indict them that turned him out forcibly, The 

motion was'denied. 


Carleton ver. Mortagh. _ "IO 
"I X Ann. B. R. 
8. C. Selk. 268. 3 Salk 399. 6 Mod. 206. Rot. 56. 


want of an original was affigned for error. The * teaſe of 

ndant pleaded à releaſe of errors, but laid no venue — me 10 
where the releaſe was made. To which the plaintiff in gte venue for 
error demurred. And adjudged the plea naught for want n place where 
of venue. And then the plea amounted to a confeſſion of oy 
the error. But the court made' a queſtion, whether they 
could not award a certiorari ad informandum 1 cu- 
r:ae, though the defendant cannot pray it: juſt as after i 
' nullo eff erratum pleaded, for the court ought to examine the 


errors; for if in error a releaſe is pleaded and found for The the ay 
the plaintiff, yet if there is no error, the court cannot re- 0s is bad, che 


verſe the judgment; and if the releaſe were fouhd for the court will nor 
defendant, a different judgment (5) muſt be given, accord. '*7*' the judge 
ing as the error affigned is ſufficient or not; for if it is a — ide 

error, the judgment muſt be, that the plaintiff be errors. (2) 5. C. 
barred of his writ of error, and not that the judgment be — 
affirmed; if it is not a good error, the judgment muſt be (5) Vie ges 
© 4/2340 | | 8 2 that 2046. 


E s on a judgment in the king's bench, and Wee 
fe 


GC 
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Cartzrox that the firſt judgment be affirmed. And a rule was made 


Moira. for bearing counſel, whether the court ſhould grant a cer- 
tioruri or not. The certiorari was afterwards granted, 
Gould, Powys and Powell juſtices concurring. Holt chief 
juſtice diſſentiente. ? ; . 
Etherington ver. Parrot. 
F — 8. C. Salk 278. Hott, 103, - 
n fo N evidence at a trial before Holt chief juſtice at 
vant uſually Guildhall, in caſe for goods ſold and delivered, the 


. 28 evidence to charge the defendant was, that the goods were. 
trade.that hie took up by the defendant's wife to make ber cloaths, and 
maſter truſta that they cohabited together: but on the defendanr's fide it 
auch 1 nt was given in evidence, that his wife was an extravagant 
ficient warning Woman, and 1 uſed to pawn ber cloaths for money to buy 
to the maſter. drink, and be drunk ; that ſhe pawned a ſuit of cloaths, 
Vide Str. 1314 nich colt 5. for 1 L. 8 f. and when her huſband redeemed 
them, . pawned them gain; that at the time of buying 

" theſe, ſhe had very good cloatbs ; that ſhe had bought cloaths 

here before, and ber huſband had paid for them, but when, 

he paid for them, be gave notice to the plaidtiſf's ſervant, 

who received the money, that his maſter ſhould truſt her 

na more, which: be promiſed not to do. And by Holt chief 

juſtice, If a huſband turns away his wife, he gives her 

(%) R. ace. ante Credit, wherever ſhe goes, and (a) muſt pay for neceſ- 
Fer Str. 1214. faries for ber but if the runs away from bim, he (6) 
1 F. ſhall not be liable to any of her conttadts, for it is the co- 

Hole tos. babitation, that is an evidence of the huſband's aſſent to 
D. acc. ante contracts made by his wife for neceflaries. But if the huſ- 


444. vide Holt band have folemaly declared his diſſant, that the ſhall not 


pe trulled, any perſon, Wat has pptice. of- chis difſent, 
tdtruſts ber at his peril after z for the huſband is only liable 
mo upon account of bis own aſſent to the contracts of his wife, 


| which aſſent cohabitation cauſes 2. preſumption ; and 
* he has declared the contrary, there is no longer room 
ſior ſuch a, preſumption. , For the wiſe bas no power origi- 
« + nally to charge ber huſband, but is abſolutely under bis 
 ____ power and government, and muſt. be content with what be 
ovides, and if he does not provide neceſſaries, her reme- 
PREP > in the ſpiritual court, But here were ſufficient ne- 
_\- ++» ceſlacies provided, and alſo the huſband bad forbid any truſt- 
iag ber, and notice to the deſendant 's ſervant uſually em- 
1 4+ Blayed by him in his trade, was a good notice to, his maſter 
. © the plaintiff, ang he cannot charge the defendant. | There- 
+ 2 .. 1, fare be, was nonſuited. | Holt ſaid allo, if 4 wiſe takes up 
ena ſilks and pawns them, before they are made into cloaths, the 
_ © hand mall not be liable ſor the ſilks, becauſe they never 
* . to his Uſe * contra, il they were made into cloaths, 
and wore by the wife, and then pawned by her. 
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Martin ver/. Henrickſon. 
c. Sk. 287, Holt 7%. 


| T the ſittings at Guildhall before Holt chief juſtice, in 
* eaſe for ſo negligently managing his ſhip, that it run 
over the plaintiff's barge. The plaintiff declared, that he 


was poſſeſſed of a barge laden with divers goods and mer- 
chandiſes generally, &c; The pilot was produced to give 


evidence for the defendant. -But Holt held he was no wit- 
neſs, becauſe he was anſwerable to the maſter of the ſhip in 
an action for the damages he ſuffered by his ill management, 


and conſequently for the damages which ſhould be recovered 


in this action againſt the defendant, the ſteering the ſhip deing 
his province, and his management therein the cauſe of da- 
mage to the barge, Secondly, he held the plaintiff could re- 
cover-no damage for the goods, becauſe the declaration was 
too general; but the particular goods ought to have been 
mentioned, as in caſe for burning a houſe of goods. So this 


| ſame term at the fittings at Middleſex, in caſe for words 


ſpoke of a woman ar goed ſhe loſt her marriage with F. N. 
Holt refuſed to let evidence be given of a loſs of marriage 
with any body, but J. N. 


'Norris ver/. Napper. 
T the fittings at Middleſex before Holt chief juſtice, 


on evidence in an action for money received to the 
plaintiff's uſe, the caſe was, that the plaintiff was a ſoldier 
in my lord Arran's regiment of horſe in the defendant's 
troop ; the regiment being commanded, for Holland, the 


plaintiff and his horſe were ſhipped on board a tranſport, 


and in their paſſage met with ſuch a ſtorm, that by the 
working of the ſhip the plaintiffs horſe was killed; that ſe- 
veral other horſes were loſt in the ſame ſtorm, and the queen 
made an allowance of 15 /. per horſe, for every horſe that 
was loſt, to remount the troopers, which was paid by the 
queen to my lord Arran, for all the horſes that were loft, 
and by him laid out in buying horſes, fifteen of which horſes 
were ſent to the defendant, to ſupply! the loſs in his troop ; 


but before theſe horſes came over the plaintiff was broke, 


and ſo was never remounted ; that when the plaintiff came 
into the troop he brought in his own horſe. - Helt chief 
Juſtice held, that this evidence maintained the action; for 
though the captain the defendant did not actually receive the 
15%. in money, yet he received a ſatisſaction, which was 
monies worth, and the plaintiff cannot bring trover for the 


horſe, becauſe he cannot claim any one of the fifteen horſes 
in particular, none having been ever delivered to him. But 


at the counſel's requeſt it was made a caſe for his further 
| | 4:18 3 | conſideration. 
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If a party to 1 


cauſe would be 
intitled to main- 
tain an aQion 
again} a parti» 
cular perſon in 
caſe of a deter- 
mination againſt 
him, he cannot 
call ſuch per- 
ſon as a witneſs. 
R. ace. 
Burr. 2727. 
Poſt. 1411. 
Vide Gilb. Evi- 
dence 122, In 
a declaration for 
finking a barge 
laden with goods 
the plaintiff can 
recover nothing 
in reſpect of the 
goods, unleſs he 
ſhe ws ſpecifical- 
ly what they 
Vide 


were. 
poſt. 1410. 


buys his own 
horſe, and upon 
the loſs of ſeves 
ral horſes the 
crown makes 

a certain allow. 
ance for each to 
remouat the 
troopers, and 
which is paid to 
the colonel, 

tho' the colonel 
buys the horſes, 
and ſends them 
to the captain 
of each troop. 
O. Whether if 
any of ſuch 
troopers is bro · 
ken before his 
captain gets bit 
horſe, whether 
he may not 
maintain an ace - - 
tion for money 
had and receiv- 
ed agIinſt his 
captain for the 
allowance in 
reſpect of his 
horſe, . 
Nuacre, whe- 
ther it was ever 
determined ? 
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Nessie conſideration. Holt held alſo in this caſe, that if A. ad- 


Nn, vances money to carry on a cauſe, and has a ſecurity depo- 
A mn cannot ſited in his hands for it, part of which is the thing in de- 
de a witaeſs, mand, though the reſidue of the ſecurity excluſive of this 


where his evi- is ſufficient ſecurity for the money, yet he cannot be a wit- 
— neſs in the cauſe, becauſe he ſweats to mend his own ſe- 
_ Gilb. Law of curity. 2 | Ing 
Evidence |, IS. f EP 
aa, Tc. 
Title ver. Grevett. 


I the ſame fittings at J/efminfler, in evidence on an 

| ejectment, it was ſaid by Halt chief juſtice, that if a 

e tenant at will enters upon a quarter, though but one day, he 

() b. cont, (a) cannot determine his will, but the (5) leſſor may deter- 

ante 707. mine his will at any time, but if he does in the middle of a 

— e. ante quarter, he (c) loſes that rent. Secondly, a man that con- 
() D. ace. ante veys lands may be a witneſs to prove he had no title, be- 

1 cauſe that is ſwearing againſt himſelf, but he is not compel- 

1 lable to give ſuch evidence. | 


CIS | 
Regina ver. Guiſe. 
$. ©. 3 Salk. $3. and ſomewhat differently. 6 Mod. 9. 


Upon La Mandamus WAS awarded to ſwear 4. and B. debite elec- 
_=_ _— tos churchwardens. The return was, that J. and B. 
x were not duly elected, without ſaying, nec aliguis corum, 
Ng and therefore the (a) Dn was qu Pp for they muſt 
they were not comply with the writ as far as they can, and if J. only was 


— — * duly choſe, he ought to be ſworn : as where the pariſh chuſe 


Hews that nei- one, and the parſon the other by the canons, they ought to 
meu - {year one, and return the ſpecial matter as to the other. If 
pee. ag. two be choſen by the pariſh by equal voices, when they 
poſt. 1200. "ought to chuſe but one, ſo that they cannot tell which to 

| bw — 5. ſwear; ſo if the pariſh chuſe two, where they ſhould chuſe 

Poeuzl. 79. ſee but one, they may return the ſpecial matter. So if the pa- 
—— poſt 1379 riſh is to chuſe two, and a ear them to the parſon, who 
— N is to chuſe one of them, and both ſue a mandamus, they may 
TP return the ſpecial matter; for they cannot tell which to 


() 364 „ 


' 1 { L794 a 12285 5 e423 | 
f Ps. . | * . * p 15 | 
£3 4696 je _ , Twlly's caſe, SE any 
r 8. C. Selk. 286. e | 
XN trial at bar in the common pleas, an evidence 
this queſtion” aroſe : depoſitions had been took in 
chancery in perpetuam rei memoriam, and it happened after- 
wards, that the inheritance- of the land deſcended to the 
party, who was ſworn as a witneſs, and was party in the 
e jectment; and che queſtion was, whether theſe depoſitions 


4 * a 
F ” 4 


— 
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could be read in the cauſe. Trevor chief juſtice ſeemed to Tir v“. 
be of opinion, that they ought to be allowed, becauſe it Caſt, 
was by the act of God the party was diſabled from giving 
evidence, and it was the ſame in effect, as if he were dead. 

Tracy and Blencowe juſtices, contra.  Thereupon Tracy juſ- 

tice came into the king's bench, to aſk the judges opinions, 

who all agreed, they ought not to be read; for Ho/t chief 

juſtice ſaid, the intent of ſuch depoſitions was to perpetuate 
teſtimony in caſe the witneſſes died, and could not be read 

in any caſe between other parties, till after the witneſs's 

death, who ought to appear and give evidence ſo long as he 

lived; much leſs can they be read in this caſe, where the 

witneſs is a party. And to that Trevor chief juſtice of the 


common pleas agreed. 


Tawney's caſe. 
8. C. 6 Med. 97. 
PON a mandamus directed to the churchwardens A rate cannot be 


made to rein- 


and overſeers of the poor of Littleport, in the iſle of 3% an overſker 
Ely, The writ ſets forth, that Taney was overſeer of the S. C. 10 Med. 
poor of the ſaid pariſh, and that in the ſaid pariſh there were ao 
ſeveral poor people, who were uſually maintained by, and Pa s. 
had relief from, the ſaid pariſh : that by reaſon of ſome dif- 12 232. 
ferences in the pariſh, the churchwardens had not agreed to . 8s Mod. 
make a rate for relief of the poor; that Tawney being ED 
overſcer, that the poor — not ſtarve; had ſupplied them overſeer is . 
with money for their n ry relief, of which he had been vance for the 
reimburſed but in part only: that be had given in his ac- — >= vg 
counts to the pariſhioners, who bad allowed the ſame, but . relief of rhe 
yet the churehwardens did refuſe to agree to a rate for the Pen and reim- 
reimburſing him, and therefore the writ commands them to ye rates cede 
make an aſſeſſment, to reimburſe him the reſidue of the raiſed thereby. 
money diſburſed by him, and not yet received. To this a 1. ek, $37. 
return was made, that all the pariſhioners had not allowed 2 8 
his accounts, but that ſome of them did refuſe ; and that Mod. 338. 
no juſtices of the peace had ever allowed the ſame, or had - 25 
adjudged that Tawney did diſburſe the ſaid ſum, or that ſo G. 2. e. 18. 
much was till due to him, and therefore, that they could {11 And the 
not make any rate. In Michaelmas term it was inſiſted by — neg 
Mr. Weld, that this return is ill. For it is not neceſſary, and allow fuch 
that all the pariſhioners ſhould agree to the allowing his ac- 14 Vide 
counts; but it is ſufficient if the majority did, and that ſhall Cb. .. 
conclude the reſt, And it is not to the purpoſe to ſay, the 479. f 
juſtices have not allowed the accounts, for the juſtices have et . 
nothing to do with it, when the pariſh do allow the account ; = | 
and the juſtices cannot allow any thing before a rate be Jod. 34. 43. 
made, and after a rate is made by the pariſh the juſtices are. 
to allow it. And this is not within the, clauſes of the ſta= 
_ kute of 45 Elia y the late churchwardens and over- 

ſeers ſhall be obliged to pay over to the ſucceeding officers ſo 


84 much 
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much as is remaining in their hands, to which the concur. 
rence of the juſtices is neceſſary; but not in this caſe. It 
was a Charitable act in Tawney, and the pariſh ought not to 
be eaſed thereby, but Tatuney now ſtands in the place of the 
poor, as to the money he has diſburſed for their relief. As 


if he -had diſburſed money for maintenance of a baſtard 


child, before any order made by the juſtices for the keeping 


it, yet the order ſhall have a retroſpeR, and he ſhall be re- 


imburſed. They ought to have returned in this caſe, that 


there is not ſo much due to him as he demands, 


5 
Mr. Eyre inſiſted, that the return was good. The majo- 


rity in this caſe ſhall not conclude the reſt, but all the pa- 


riſhioners muſt concur; becauſe it is not a charge to which 
they are liable at the common law, as to the repairs of a 
bridge, or of the church; but they are only chargeable to 
the relief of the poor by the ſtatute of 43 Elix. by which 
the juſtices have the ſole power of allowing the account. 
Tawney ought to have ſued out a mandamus directed to the 


juſtices, commanding them to take the account, and deter- 


mine it, for no rate can be made till that is ſettled, and this 
is not like a rate made for the poor, which is a public and 
viſible thing. This writ is not good, for the overſeer has 
no relief by law in this caſe. The ſtatute of 43 Flix. gives 


the juſtices no power to reimburſe an overſeer, for the act 


never intended to give the overſeer power to charge the pa- 
riſh with a debt, but he muſt firſt raiſe the money by a rate, 
and then lay it out; and there is no neceſſity, that the juſ- 
tices ſhould have ſuch power to reimburſe an overſeer, be- 


cauſe the ſtatute deſigned, that the money ſhould be diſburſ- 


ed only as it is raiſed. And ſo was the law in other paro- 
chial offices, as in caſe of conſtables and tything- men, who 


before the ſtatute of 13 & 14 Car. 2. c. 12. J 18. bad no 


power to make a rate for the charges they were at in con- 


_ veying vagrants to houſes of correQion, ec. Sp before 


to the poor of another patiſh. You 


/ 
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will not allow reſtitution to be awarded on a forcible en 
after three years, as was a6judged in this court, in the ca 
of the King v. Harris. Tr. 11 V. 3. ante 440. The writ 
is not good as to the form of it, for it ought to command 
the overſeers, &c. to raiſe a certain ſum, and not to leave 
it to their diſcretions, to raiſe what they think fit. 


Me. Weld. If the inhabitants are not concerned in this 
matter, then their conſent is not neceſſary ; but here they 
have approved the account, and conſented to the rate. 
Tawney demanded his money of the pariſh from time to 
time, and ſq it is alleged in the writ, and it is to his pre- 
ba that it was not paid before. The pariſhioners are 
iable by the ſtatute of 43 Elia. to pay for the relief of the 
poor, but they were not liable to pay any thing in the caſe 
of vagrants before the ſtatute of 13 & 14 Car. 2. nor in the 
caſe of ſurveyors before the ſtatute 3 C 4W.& M. The 
words of the writ reſtrain the money to be diſburſed for the 
relief of the poor of his time; the writ imports a certain 


ſum, for the remaining debt is certain, 


Holt chief juſtice, The queſtion in this caſe is, how the 
law now ſtands? The ſtatute of 43 liz. directs a method for 


 Tawnzy's 


the relief of the poor, by way of rate made by the officers. 


with conſent of the pariſhioners ; but here Tawney bas diſ- 
burſed his money without any rate : can he do thus without 
any rate ? He cannot diſburſe what money he thinks fit, the 
ſtatute never intended to give the overſeets ſuch an autho- 
rity ; for then they might diſpoſe of the pariſh, money of their 


own head, as they pleaſed. Suppoſing that new poor hap- No 


into 


pen to come into a pariſh after à rate made, the pariſhion- 


ers muſt make a new rate to ſupply them. The juſtices have made, a new 


. ſuperintendency by the act as to poor rates, and you muſt 
urſue the method appointed by the act. It is hard indeed 
be ſhould not be re-imburſed, but he cannot claim it of 
right, becauſe he bas not purſued the method of the 
ute. | | | a 


rate m 
made to 
them. 


Mr. Weld. It cannot be material, whether the rate be 


made before, or after the expended, if the pariſh 
agree to it; and then it muſt be ſigned by the juſtices, who 
have power to relieve any one that is aggrievee on appeal, 
and the overſcers can raiſe no more after the money laid 
out, than if the rate had been made before. ey 


Holt chief juſtice, The rate muſt be made for relief. of 
| the poor, and not to re-imburſe the overſcers ; eng if 

they have laid out money before, they ma re-im urſe 
themſelves out of the money levied upon ſuch rate. You 
muſt give up your account to the juſtices, to bring this 
wits thy equity of the Kutnth, tet. © nap. appran te 


uſt be 


ſupply 
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Tayuzr's them, you are intitled to a rate. It is not material indeed, 
whether the money be diſburſed before, or after a rate made; 
but then you muſt raiſe money by a rate for the relief of 
the poor, and not to re-imburſe yourſelf, The overſeers 
cannot charge the pariſh with what ſums they pleaſe. The 
ſtatute does not preſcribe a particular method, as to the 

maintenance of, baſtards. 6 


Pmwell juſtice. I would help you if I could. You laid 

out. your money at your peril, for you cannot diſpoſe of the 

pariſh money as you pleaſe. And on ſudden accidents, if 

an overſeer diſburſe money, he depends on the pariſh, but 
he cannot compel them to re-imburſe him. The rate is 
not good, though the pariſh agree to it, till the juſtices 
approve it, nor is it leviable before. You ſhould have com- 
plained before to the juſtices, If any of the pariſhioners 

' oppoſe it, it cannot be made, and it is no rate till confirm» 
ed by the juſtices, and I doubt the defect is there. 


Holt chief juſtice, If a rate be made, and accidents 
happen, which raiſe the neceſſary ſum higher, no doubt but 


the overſeers may diſburſe ſo much as the rate falls ſhort, 


and then make à new rate for, relief of the poor, but not to 
re-imburſe themſelves; and they muſt not be their own 
Judges in that caſe, but ought to apply to the juſtices, who 
will certainly confirm ſuch rate. Tawney ſhould have made 
ſuch a rate, whilſt he continued in his office; the juſtices 
are intruſted with that matter, but if they had refuſed to 
ſign and allow ſuch rate, you ſhould have had a mandamus 
commanding them to do it as uſual. 7 g 


_ Powys juſtice agreed, Gould juſtice agreed. You are not 
obliged to diſburſe your money, before you receive the pa · 
riſh money. It is an uſual thing indeed, but if you do ſo, 

' you muſt take care to, make a rate for relief of the poor, 
- and get it allowed by the juſtices, and thereupon levy the 
money, and re-imburſe yourſelf. _ | | 


Piomell juſtice. It ſeems you have had a mandamus already to 
the juſtices, but it was too ſoon, becauſe no rate was made 
by the pariſh ; for there muſt be a preparatory rate to be ap- 


proved by th: juſtices. But you ſay, the pariſh turned 


Tawny out of his office before his time was expired. 


Hak chief juſtice, Then he muft bring his action. We 


will ſee to help you to a good mandamus : it is a compaſ- 
fionate caſe, but you muſt be relieved in another manner 


than by this mandamus. + X 
This caſe was ſpoken to again that term. And Mr. Poge 
inſiſted, that this m 1 lies within the meaning of the 


* „ 8 8 nn 1 
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ſtatute of 43 Elia. for it will take away the whole effect of Tawnzr's 
the act, if it ſhall be intended, that the overſeers ſhall not © 
lay out any money for relief of the poor, till it be raiſed 

for then the poor might ſtarve before any money levied, and 

ſo the ſtatute would make no proviſion for the relief of the 

poor. See Dalton's Fufl. 153. On the other, fide Mr. Par- 

her faid, the ſtatute does not extend to this caſe. There is 

no remedy for him, to re-imburſe himſelf, after his year is 

out, It is too late to purſue this writ now after ſo long a 

diſtance of time, &c. much to the ſame effect with Mr. 

E re. 9275 | 

"Holt chief juſtice. The queſtion is, whether we can re- 


lieve him now, when he has neglected to make uſe of the 
Churchwardens 


power he had to help himſelf, There is no neceſſity that Guede 


he ſhould pay money out of his pocket, for the churchwar- yith the con- 
dens and overſeers with the confirmation of the juſtices firmation of the 
may order a ſum of money to be levied for the relief of the — * 
poor without the concurrence of the pariſh, You ſhould be levied for the 
have made a rate during your own time, I cannot ſee any Poor without the 
foundation for us to grant this mandamus. The law bas che pi. 
preſcribed a particular method, and we cannot alter the law, S. P. 6 Mod. 
nor prevent the inconveniencies. Shall we relieve a man, 9% Holt 580; 
that truſts when he needs not ? 

Pawell juſtice, We cannot take notice of the uſage in 
any county: we are now upon the conſtruction of an act 
of parliament, This mandamus is very extraordinary, and 
ſo I thought when it was granted. You ſhould have appli- 
ed to the juſtices during your office, You laid out your 
money at your peril, 

Powys and Gould juſtices agreed. 

Helt chief juſtice. If an overſeer lays out money for the 


relief of the poor, and then a rate is made after the ſame 


proportion, he may re-imburſe himſelf ; but here he has 
elapſed his time. Let the writ be quaſhed, per totam curiams 


Regina ver/. Joes. 
| 8. E. Salk. 379. 6 Mod. 10g, | 
R. Parker moved to quaſh an indictment. It is, that R. cc. Str. 
the defendant came to J. D. and pretended to 366, 1127. vide 
de ſent to him by J. S. to receive 204 for his uſe ; where- 11 4 
as J. S. did not ſend him, This is no crime, and he bas 1736. 3a. 
remedy by action. | . 1831. 30 0. % 
Halt chief juſtice. It is no erime unleſs he came with © 479 
falſe —_ Shall we indict —— making a fool of 
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Intr. Mich. 2 7 "BY C. Mi 
333 · 8. C. 6 Mod. 105. Salk. 6. Pleadings' poſt vol. 3. p. 29. 


5 1 ** an action of debt, the defendant pleaded in abate- 
that a party | ment, guod ante exhibitionem billae re fuſcepit ſuper /e 
auer a ſuper or dimen militarem, er jdm milts exiftit, To which the plain- 
rem, implies tiff demurred ; becauſe as it was ſaid, the plea is uncer- 
that he was tain, inaſmuch as it did not appear what ſort of knight the 
— plaintiff was created; he might be a knight of the garter, 
ante$59. ona Or a knight of Malta, c. but per curiam, erde militaris is 
—_ _—_ certain enough. Then it was ſaid, that there was no venue 

matter ppg 1aidy where the plainif juſepi dn. | 
Sg th privy fch matter maybe fac! chu 'a venue. D. ccc. $53. and ſer the books 


Holt chief juſtice. There needs none, becauſe the plea 
geoing to the perſon, it ſhall be tried where the action is laid. 
| ” By the demurrer the plaintiff has confeſſed himſelf a knight, 


493 Woman was appointed by the juſtices to be  gover- 
be | vane a me 4 —— nor of a- workhouſe at Chelmsford in E; and Mr. 


2 T. R. =" Parker moved to quaſh the order, becauſe it was an office 
not ſuitable to her ſex, But per Powell juſtice and the court, 
ebſente Holt chief juſtice, it is a good appointment, and ſhe 
ay act by a deputy. , My lady Broughton was keeper of the 
gatebouſe, 3 Kb, 32,  ' aca | 
Bezaliel Knight's caſe. 
| | 8. c. Salk. 329. Holt 255. 
If « defendant N action was brought againſt him by a wrong name, 
— 13 A and he pleaded it in abatement. Thereupon without 
. plaintiff without more the plaintiff declared againft him de nun by his right 
etcontinuing' name, and he pleaded that action pendent, Cc. for the 
Brings another plaintiff ought to have diſcontinued his firſt action. And Holt 
agaioſt him by chief juſtice ſaid, it was too late to do it now, becauſe the 
kis right name 4: ontinuance only relates to the time of its being entred 
cauſe, he tay upon the record; fo that if the plaintiff ſhould now enter 
| n it, and reply nul tiel record, it (a)] would be againſt him, 
dency of the. becauſe it was a record at the time of the plea pleaded : and 
it in abatement. it is not like the reverſing a judgment, or outlawry on 2 
-t 8. sn. writ of error, which avoids the record ab initis; fo that on 
And the plaintiff nul tial record, if the judgment be reverſed before the day 
 catinot avoid Siren to bring in the tecotd, it (4) is ſuficient. | 
pix by ebd. in. ce. Naar 
| 7 0 Ac. ante 2744 Y Acc. ante 24. 
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| Emerton ven Selby, ſerjeant at law. | 


S. C. Salk. 169. 6 Mod. 114. Holt, 194 


] N replevin the defendant juſtifies the taking damage fea- A claim of com- 
ſant'in his freehold. The / plaintiff in bar ſays, he is Oy cattle 
ſeiſed of a cottage, and preſcribes for common in the de- _ — 
fendant's land for all his cattle levant and couchant, av ap- tage, is good. 


pendant to his cottage ; the defendant demurted. Cite ants 726. 


* Vaugh. 283. 
2 Brownl. 101. Co. Litt. f. b. 2 Ind. 736. 


Mr. Page. A man cannot preſeribe for common for his 
cattle levant and couchant upon his cottage, for that cannot 
be ; for there is no land belonging to a cottage, as there 
is to a meſſuage or houſe, But per Holt chief juſtice: et 
curiam, it is a good preſcription. | n 


| Powell juſtice, A cottage containeth a curtilage, and ſo 
there may be a'levancy and couchancy upon 2 cottage, 
and it has been fo ſettled. There is no difference between 
a meſſuage and cottage as to this matter. The ſtatute 4. 
 extentiy manerii (ays, a cottage contains a curtilage. If 
there be four acres laid to it, it is a lawful cottage within 
the ſtatute of 31 Eliz. c. 7. We will ſuppoſe that a cot- , raw, 1. 4. 
tage has at leaſt a court to it. 8 ; 


N treſpaſs, aſſault and bettery, if the plaintiff lay the ,.. 
I aſſault one day, and the defendant pleads a ſpecial mat- Bay — 7 — 1 


ter that juſtiſies at another day, whereby the day beeomes _— 4 4 
material, the plaintiff may reply an aſſault at another 14. en 
* ; a 


and it is no departure, although. it has been, otherwiſe: 


"= ww WF vv * * 8 
- 


L for the day is not material, and the plaintiff may maintain  .-_ 

; his count. Holt chief juſtice. _ . Tort „ 
; ran Walden v. Holman. , TY » $2243 
| * E pleintiff declared againſt the defendant by the 1a wn fort hy 
4 - "name of  Fobn, wo pleaded in abatement, that he the ane of” 
: was baptized by the name of Benjamin, abſque Bor, quod idem 2 
Janes was ever known by the name of Jubn; and the be wit bagel 
plainti®demurred generally, ' 7 . 
| | que hoe quod" Iden Johannes was ever known by;the name of Johr the plea ie S. C. & Mod. 114. 
t Dre 
| n | 


. - 


ar: 
matters of forms in pleas which go to tho action ſhall. be cement on & 
helped on a F demurrer. Jo here, the plex is ill in 7s. ** 
form, for it is. ab/que hac, guad idm Johannes Ee. which. is plain ee, 
a confeffion. of his. name to be fo, and makes the fubſe- Faxing 4 
| known by a difſerent name. than that mentioned in the declaration, a traverſe that be was ever 
' known by the name in the declaration is proper. $. C. 6 Mod. 114. Salk. 6. Holt, 492. 
| a | quent 
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— quent matter repugnant; and by this traverſe the deſen- 
Hoaman. dant has waved the matter that went before, of his being 

| _ baptized by the name of Benjamin, and has made the tra- 

verſe the ſubſtance of his ple. we 


2 Piu juſtice, This plex is good in ſubſtance, and then 
5 will an immaterial traverſe hurt it ? 


Holt chief juſtice. It is a good traverſe, but informal; 
for the plaintiff may take iſſue on it; and in this caſe, ſince 
the defendant has not relied on the plea of baptiſm, the 
traverſe is become material. r : 
- Powell juſtice. I think the traverſe. is immaterial, for a 
man can have but one name of baptiſm ; and the defen- 
© vant has alleged that matter ſufficiently, and it will not be 
| hurt by the traverſe. beck? 


Hul chief juſtice, The matter of the baptifm would 
bave been a good plea of itſelf, far. it implies a negative, 
that he might have concluded with it, and relied. upon it, 
without ſaying that he was never called or known by any 
other name, for be can have no other Chriſtian name. This 
plea is only dilatory, and not to the merits. 


Let the defendant anſwer oyer, fer curiam. 


in.» Cͤroſſe var. *Bilſon,: 
eee. U „ai ; ane 43505 i 

S8. c. Salk. 3. Pleadings Lill. Bat. 353. Gilb, op Diftreſſes, 190. 

— ae of error in reple /in out of the common 


FEE 
$92 


4; 
H 


© pleas the plaintiff declares. of the taking bis mate 
Wo * apud *Harllingftme "in comitatu Northampton, in quodam loco 
2.  ihidem vocato the king's highway.” "The defendant pleaded 

after this manner: ef pracdifius J. B. venit, et defendit vim 
et injuriam, quando, c. it ut ballivus prebonorabilis Willielmi 


barns 4 2 Lempfter bene I * captionem . Fs nor 
» $51, loco wocato the queen's highway, et ju/le; &c. and ſays it was 
defendant in the freehold of the lord Lemp/eer, 6-5 pelo th ihe hn there 
in a- damage feaſant; 'abſque hoc, quad praedichus F. B. equam prat- 
didam in guodam loco wocato the king's highway cepit, pront 
ind Praedifius S. C. verſus cum narravit ; et hoc paratus oft veri- 
thing rare. Unde petit judicium et retornum equae praedietae_fibi 

adjudicari, To which the plaintiff comes and ſays, quod 
the praedictus J. B. &c. captionem equae praediftac juffe cognoſeers 


\mientioned in the declaration, and concludes with praying judgment and a return, this is a 
: ante 595 The difendant in replevin nerd not pray damayes either upon an 
a pleac 5. C. 6 Mod. 0. Holt 627. If the defendant, pleads In bar, und demurs to 
Bins Stages, the ue may join in demurrer, and if the demurrer is over · ruled 
here N re the defendant pleads in bar, and demurs to the replication, if 
= e and that 1 
be quaſhed, the words ** an declaration may be quaſbed are ſurpluſage, and the 
is a demurrer in bar. 8. C, 6 Mod, 1-2. l VP 
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non debet; quia dicit, quod ipſe cepit equam in pracdicto loco Ce 
tunc vocats the king's highway, prout, Ic. et hoc petit, quod — 
inguiratur per patriam. The defendant demurs thereto in 
this manner: Quod placitum replicando placitatum non eft ſuf- 
ficiens in lege ad narrationem ſuam praeditiam manutenendum, 


unde ut privus (petit judicium, et quad narratie praedici a caſſetur. 
J 


The plaintiff joins in demurrer thus: Ex quo ipſe ſulficien- 
tem materiam in lege ad ipſum S. aftionem_ et narrationem 
manutenendum ſuperius allegavit, &c, petit judicium et damna. 
Whereupon judgment was given for the plaintiff in the 
common pleas, and it was entered thus: Quia videtur jufti- 
ciariis, quod placitum praedicti S. C. ſuperius replicando placita- 
tum, ſufficiens in lege exiſtit ad narrationem ſuam pracdifiam 
manutenendum, prout praedictus S. C. ſuperius allegevit, &c. 
and ſo final judgment was entered. Upon this judgment a 
writ of error was brought in this court. The matter upon 
the plea was debated in the common pleas, where the court 
were of opinion, that the plea was made a plea in bar by 
the concluſion, and that therefore the replication was pro- 
In Michaelmas term 2 Annae reginae, it was urged by 
« Salkeld for the plaintiff in error. He inſiſted, that the 
plea was only in abatement, and that therefore the judg- 
ment ought to have been only, quod ulterius reſpondeat, and 
not final, He ſaid, the matter of the plea is only on the 
place, and the cognizance of the taking damage feaſant in 
his freehold is no parcel of the plea, but only added to in- 
title him to a return ; which the defendant in replevin has a 
right to do, being an actor as well as the plaintiff, He 1.1. if 


cited the caſe of Butcher v. Porter, Hil. 4 W. & M. B. R. the defendant 


where in replevin the defendant pleaded pro in a lead property 
ſtranger in abatement ; and could not have 2 yer wo 
he had made no cognizance. But it would have been cannot have « 
otherwiſe, if he had pleaded property in bimſelf, which is — ewggd 
admitted by a demurrer, and thereby the property of the ance — 
eattle is quite diveſted out of the plaintiff. henſoever the 217, 984, and 
defendant pleads matter, that goes not P the action, but in e ten there 
abatement; only, as priſe! en aufer len, he can have no re- tra, if be Pasa 
turn without making cognizance. In this caſe the matter property in 


| does not make the plea an intire cognizance but the 


matter, as to the taking en auter lieu, and the cogni - When the de- 
zance, are diſtin, and the cap is not traverſ- Roos pleads 
able. 9 Ed. 4. 41. a. Hele v. Pitt, Paſch, 2 N. & M. Joo nt e mt 
B. K. in replevin, the defendant pleads, that be took the Alen in «bares 


cattle en anter lieu, and made cognizance for rent atrear; yo yy | 


| and the plaintiff T BE any rent was arrear ; with- be cannot have 


out ſaying any thing to place; and the defendant de- = return without 
murred ; and it was held a diſcontinuance becauſe the cog. gc. conn 
Herder = traverſable. See the caſe, of Watts and Com. Pleader.. 
Nn, 3 372- Although in this caſe the cognizance 3 K. 13 44. 
is incorporated with, ary 742 part of the plea, eres ee 


| ould have been diſtin®, and ſhould have come: after h.. 


0 


405 
. 


not in bar, TOR 
as the concluſion 


36 H. 6. 28, 8, 


1 ; i Y. Hrlritos. 3 Ev. 290, 


- * 
* = LE 

7 * * A figia 
— 

1 
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Ou the other'fide it war infifted by Mr. Pmgely, that 


dau of a plea in abitement as in bar makes it a plex in 
bat, becauſe Mr. Salfeld had admitted ft. But fer theſe 
tes tc that purpoſe.” Bro: Phar Tg. 35 Hem, 6. 12. 
72 1h, 65, 66. $32 3 I | 3 
. Bright. 1 Sid 1go. Iſa & 
202,” 


de given ; as Grem v. Cole. 1 Liv. ir, 2. 3 Bb. 
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Plea; yet that is only # difference in forty,” and the plain- 
kiff ſhould have demurred to- it: but yet that doe not mike 
the cogtizance traverſable. The corietaſion of this ples is 
y, inte petit judicium, generally; where- 
| & plez in bar, is wide petit judigant, ſi 
proediftuy querens aBfivnim ſuamt verſus cum habere debeat: And 
It ip'the ſame in replev im, as in all othet actions. And when 
it is ſuid, t Fetornui G gu, that makes no difference, for he 


1 


Holt chief joft 


& 7 


q Fee final ougut tobe given; but we agreed, that 


2 reds outer wete awurgedd, it would' be ho error af. 
| by the defendant, "becauſe to bis advantage. 
rut T0 em dose "I ff! 372LC » $65. 7908; 


fit final was well given in this cafe, and'ought to be 
rmed. He did not eite cafes” to prove, chat con 


236 Hen. 6. 18. a; pe Lime Allen 17, 
v. Fervas.” Tx 
Ber, N Foes Peel 10 „ 1. 
v. Ii Fentr. 135, 136, 17. 2 
4 BN 1 i ſuch 
dement findf is always given, and not only a reſpon 
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. bz.) $0 likewſfe Ren x a besen in bar, — 
tte matter be in abstement only, and it concludes in ada 


yet it is made x plea in bar, ant judgment final (hull 
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A As to the form of the plea in this caſe, he ſaid, it was made 
a plea in bar, though the matter of it be only in abatement. 
For. the defendant having incorporated the cognilance with 
the plea; and joined them both together, and having made 
but one concluſion to both, he has made the whole one in- 
tire plea, and the concluſion in bar goes. to the place, as 
well as to the cogniſance; for if it do not, the plea as to the 
place will be left without any concluſion at all. But the 
defendant ought to have concluded his plea, as to the place, 
unde petit judicium de brevi, or de narratione, and then have 
made a diſtin cogniſance, et pro retorno habendo, &c. or 
eſe, when he joins both together, he ought to have con- 
cluded in abatement to the whole, unde petit judicium de 
brevi, or narratione. And ſo are all the precedents, Raft: 

Replevin, en auter lieu, 554, 555, 556+ Alton 475. Hearn 

764, 705, 766, 707 , Thompſon 274. 1 Vent. 127. 41 

Edu, 3. + p. 7» 9 Eau. 4 41. 5. 25 1 Hen. 7 21. 
p. 10, 11. 12 Hen. 7. 4 9 Edw. 4. 64, 4. 61. a. 

And in this caſe, although the defendant has not made his 
concluſion as full and large as the uſual conclufion is, ſeilicet, 
unde petit judicium, fi pracdiftus querens atltonem fuam wy 
eum habere debeat, but generally, unde petit julicium, yet that 
is a good concluſion in bar, and muſt be fo intended; and 
if the defendant would have it taken only in abatement, he 
ought to have applied it, and have added ſudicium de brevi, 
er de narratione. And the common concluſion of every 
avowry or cogniſance in bar is 88 this caſe, ſcilicet, petit ju- 
dicium et retornum averiorum, and the commencemen: of the 
plea here is the ſame with an avowry or cognifance. As 
1 Saund. 187, 191, 194, 347» 348, 349. 2 Saund. 194. 
197, 283, 284, 310, 314. 2 entr. 131, 133, 145, 148, 
210, 211, 212, 224, 225, 26, 227. C. Intr. Repleuin 
$75» 876, 578, 583. Rats Replevin 561, 562, 558, 559+ 
And although in this caſe the defendaqt has not prayed da- 
mages, as is done in thoſe caſes, yet. that will make no 
alteration in the plea, nor make it leſs a plea in bar, becauſe. 
at the common law the defendant in replevin did not recover. 


any damages, but they are given by the ſtatutes, 7 H. 8. 


c. 4. 21 H. 8. c. 19. yet ſince thoſe ſtatutes the defendant . ' 


may waive the prayer of damages, and the plea will ſtand 
compleat, as at common law. He infiſted tarther, hat 
the manner of joining in demurrer, cbough it be informal, 
het it will not hurt the plaintiff; for though the defendant. 
has demurred in abatement, the plaintiff has joined +. 
murrer in bar, and thereby the whole matter being brought 
deſore the court, the court ought to give 2 final judgment; 3 


and the manner of the defendant's demutrer ſhall not alter 


the judgment of the court: as is adjudged ip Sir Ou er 
Butler N 3 Lev, 221, 223. Putt 3 Mae, i Herts : 
1354136, 137. 2 Keble 995. Shalmer's caſe, 'cited 3 Kelle 
181. (but it ſeems that caſe is not truly cited there, for the 
Vor. II. | | * : | | caſe 
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_— _ caſei is otherwiſe re rted 2. 1 * er v. Tack- 
201855. for, Hub. 56. a 4 hh | 


Hot chief juice The plea of | prifel en auter n i is a plea 
in abatement, god: no plea in bar; and therefore being 
pleaded in bar, 1h It is in this caſe, it is ill. The defendant 
ought to have degun as is uſual in abatement, and have 
concluded, er petit judicium de brevi, or de narratione, and then 
made cogniſance diſtinctiy, et pro retornd habende; or have 

. ſaid, petit judicium de narratione, ac etiam petit retor num, &c. 
and that would have been good. - Here the, defendant has 
concluded in bar upon the whole plea, as well upon the 

matter of cognifance, as upon the traverſe of the place; 
and he noed not pray damages, becauſe they are given by the 
ſtatute. By this concluſion the defendant has waived the 
firſt part of his plea, and his traverſe as to the place; and 
being in bar, it goes to the matter of the cognilance. When 
matter of abatement. is pleaded in bar, it is ill, and * 
final ought to de given. 


 Pawell juſtice. The concluſion i is in bar, and 8 

final ought to be given. The defendant ſhould have con- 

. cluded his plea as to the place, et petit judicium de brevi or de 
on nuarrations, and have made cogniſaucs pro retorng ſeverally. 
| This plea is as moch ip bar, as an avawry.can be; the de- 
- fendant i in the beginning of bis plea makes cogniſauce, 
> whereas he ought to begin and pray judgment of the writ or 

: count, and to have concluded in the fame manner. | 

And accordingly the baths rep I Sc. 

Per totam cur iam. 6 $1903 % 


The laſt day of bestes term Mr 324 came to 
ſhew cauſe upon the rule, And he inſiſted, that the judg - 
ment ought to be reverſed upon other errors. He ſaid, that 
the whole ſuit was diſcontinued, for admitting the ples to 
be in bar, and as a cogniſance, and ſo the replication in 
bar likewiſe ; then, when the defendant comes, and de- 
murs in abatement, that is a diſcoptiquance'; for all the 

proceedings before being in bar, there is nothing to relate 
: to it 3 and the plaintiff ſhould not have joined i in; demurrer as 
done in bar; but ſhould have taken his judgment by 

Faict for want of an anſwer. The concluſion makes the 

plea, and want 6f a concluſion, or a miſconcluſion, is the 

+ fame; and both make a diſcontinuance, ' And ſo was it re- 

ſolved in this court, between Carter and Davjs, Paſch. 3 

WAL & Mur. Fall. 218. In caſe the plaintiff dectares on 

art Indebitatus aſſump/it, and 4 7 meruit; the defendadt, 

| | a to the firſt count pleads nen aſ/umpſit, and pleads a matter 
1 in id Abstement as to the ſecond” bunt the plaintiff takes 


ba to a ple- in ifſhe on the. non affumy/i, : and as to the plea in abatement. 
abatement oc- 
_—— — A . * * e * Vide ante 333 ve 1054+ 
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he demurs, quia placitum minus ſufficiens in lige exiſlit ad ip- 


ſum ab actions ſua prarcludendum ; and the defendant joined 


in demurrer, and it was held a diſcontinuance. But far- 
ther he ſaid, there is no final judgment given; for it is ac- 
cording to the defendant's demurrer, ſcilicet, quod placitum 
replicundo placitatum ſufficient eſ in | ge, ad narrationem ſuam 
manutenendum, and not ad afionem manutenendum, as it 
ought to be: ſo that the judgment is only in abatement, 


Mr. Broderick of the ſame ſide infiſted on the lame mat- 


ter, and ſaid, that the court: cannot give judgment to af- 
firm the former judgment; but ought to award a repleader. 
Hereupon the laſt rule was diſcharged, and the matter ad- 
journed to be ſpoken to again the next term. | 


Ia Hilary term Mr. Broderick inſiſled, that this plea muſt 
be taken as a compleat cogniſance in bar, and not in abate- 
ment, and then there is nothing to ſupport the judgment 
as given ; for here is no replication, as is ſuppoſed, and as 
it would be in other actions, but it is a bar of the deſend- 
ant's cogniſance ;- and therefore both in the demurrer, and 
in the judgment, it ought not to be as it is, quod placitum re- 
plicande placitatum, &c. but quod placitam in barra, cognittonis 
placitatum. For when the defendant pleads a plea in bar, be 
begins, quod guerens aftionem ſuam habere non delet, and à re- 


plication is, quod ipſe ab attione ſua habenda praecludi non debt; ' 


but the beginning of a cogniſance in replevin is, bene cog- 
moſcit captionem averiorum ; and then, when the plaintiff 


comes, and. (ſays, gued captionem jufle cognoſcere non debet,, 


that is a bar to the cogoiſance, but not a replication. Here 
is a diſcontinuance, and the court can give no judgment 
but to replead ;. for a demurrer, as an iſſue, muſt compriſe 
the whole matter in plea, and if any part be omitted, it is 


a diſcontinuance, becauſe the whole matter is not brought 
before the court. As in the caſe of Fobnſon anc Turner, 


Yelv. 5, 6. (See Yelv. 137, 138.) And in this caſe here 


is not a ſufficient confeſſion of the plaintiff's action by the 


defendant's demurrer, upon which the plaintiff ought to 
have judgment. Sp". fs | 12 5 


On the other fide, Mr. Ward ſaid, that by the demurrer 
the matter of the replication is confefled, and the conclu- 

n ad narrationem makes it a demurrer in bar, and not 
merely in abatement ;z and if it be in abatement, yet it 
will be no diſcontinuance, becauſe the judgment is to be 
given on the plea in bar, as an ill plea. But our re- 
plication is good,” and that is the difference upon the 


reſolution of Bonner. and Hall, Mich. g Will. 3. B. R. Rat. 
885 ante 338. and Bifſe v. Harcourt, Hil. 1 Will, *s Mar., 


arth. 137. 3 Mad. 28 1. Saik. 177+ 2 judg- 
ment ought not to be reverſed for this info 
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as the plaintiff is intituled to have judgment upon the avow- 
ry, as in the caſe of Bennet verſ. Hoibeach, 2 Saund. 317, 
3'9- See 1 C. 443. 1 Roll. 805. 


Holt chief juſtice. When the defendant pleads a matter 
of fact in abatement, and the plaintiff in his replication 
traverſes or takes iſſue thereon, there (a) it is proper for 
him to pray damages, becauſe if it be found zgainſt the 


_ defendant,” judgment final ſhall be given, But where the 


plaintiff by his replication confeſſes the plea, and avoids it 
by ſpecial matter, and does not traverſe the /matter of the 
plea, there (5) the plaintiff muſt maintain his writ, and 
ought riot to conclude to the country. In replevin, if the 
defendant avows the taking in another place, and traverſes 


the place alleged in the count, without concluding to the 
- writ or count, but makes avowry pro retorne ;. in that caſe 
the plaintiff muſt maintain his writ and count, and may 


(e) Vide ante 


take iſſue on the place, and pray damages, and that would 
have been right; the plaintiff has nothing to ſay to the 
avowry, if it had been but in à proper place, and here he 
takes iſſue on the place. Where there is a demurrer to a 
plea in abatement, the (c) judgment is only, quod ulterius. 
reſpondeat, but on an iſſue judgment final ſhall be given, 


' Powell juſtice. This form of pleading is unuſual, but 
there is not much in the caſe. Priſel en auter lieu is à pro- 
per plea in abatement,” But beſides the defendant muſt 
make cogniſance for a return, for without a title he ſhall 


not have return; but the avowry to have return is ne part 


of the plea, and the plaintiff can ſay nothing to it, it being 
only to intitle the defendant” to have return, in cafe the 
writ be abated. * But in this caſe, they are both jumbled 
together, and it looks like a common avowry, but it can- 
not be taken ſo, but it puts the plaintiff to maintain his 


e ount. The point of the plea is only in abatement, and yet 
u pon iſſue found againſt the defendant, the plaintiff would 


have had a final judgment.” This is a replication by the 
pla intiff, becauſe it is not pleaded to the cogniſance ; then 
indeed it would have been a bat, but it is pleaded in main- 


tenance of his count; the manner of joining demnrrer will 


not hurt. But here is final judgment, and that ſeems to be 
7 „ 3 TAJ 


ef 


Hud chief juſtice, The whole depends upon the, plea in 
- abatement, for the plaintiff canrot anſwer to the avowry, 


bat to the place; and if the writ be bad, the defendant ſhall 
have return. In this caſe the plea is, informal, bat it is to 
the ſame effect; and the want of form ſhall not hinder the 
plaintiff from having his judgment: it is not a bar of the 


cogniſance, but a replication, being in maintenance of his 


Writ, - If the defendant had concluded his plea petit 3 


in bar. 


* 


de narratione, and prayed return diſtinctly, it would have 


been right; but here he has concluded in bar. b 
Powell juſtice. By his concluſion he has made it a plea 


o 


Heli chief juſtice. The fault is in the defendant, when 
he demurs ia abatement, but the plaintiff's replication is 
good. . 


Powell juſtice. The plaintiff could do no otherwiſe. 


He can only anſwer to the taking, and could not have en- 


tered judgment by nil dicit upon the defendant's demurrer z 
ſo that there ſeems to be no diſcontinuance. Holt ſeemed 
to agree it, but the court took time to conſider, And af- 
terwards at another day they all agreed that the judgment 
ought to be affirmed. 


Halt chief juſtice (aid, the defendant's plea is in bar, and 


ſo is the replication z and though the defendant concludes | 


his demurrer in abatement, yet that ſhall not alter the 
judgment of the court, but judgment final ſhall be given. 
The defendant. has both begun and concluded his plea, in 
bar ; and. when he traverſes the place, he waves the matter 
of the cognizance, which went before; and then conclud- 
ing, unde petit judicium et retornum, &c, that is in bar, for 
he mould have concluded und- petit judicium de brevi or de 
narratione. An avowry is a bar of the action, and a te- 
plevin is in nature of an action to demand his cattle again, 
and when judgment is given againſt the plaintiff upon the 
avowry, he is barred of his action, and the entry is, 'qued 
querens nibil capiat per breve. Then the defendant's plea. 
beginning and concluding in bar, the plaintiff in his repli- 
cation takes iſſue upon it, and when the defendant demurs 
in abatement, he ſhall not thereby alter his own plea in bar ; 
and although the plaintiff might hate taken judgment by 
nil dicit, yet judgment may be well given in bar upon his 
joinder in demurrer, | F RIEA 


Peiuell juſtice of the ſame opinion, that judgment ought, 
to be affirmed. The defendant's plea is in bar, and the 
plaintiff by his replication has taken iſſue thereon; and 
then, when the defendant* demurs in abatement, that ſhall. 
not alter the judgment, but it ſhall be in bar. 


Mr. Brederich, It is a diſcontinuance, upon the caſe of 
Febnfon and Turner. © zv. 5. J 


Holt, There is only a demurrer to part of the bar, and 
nothing faid to the other part, and ſo joined. But ftill it is 
better jn the preſent caſe j for the concluſion of the deten- 

N A dant's 


/ 
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Lien dant's demurrer is, unde ut prius petit judicium, and if he had 

x ſtopped there, it had been a good demurter in bar; and 

then, when he goes on and ſays, et quod narratio caſſetur, it 
is a ſuperfluous addition and void. Judgment afficmed. 


11 ſeems this form of the plea is good in bar, guad quaere, 


Birsox. 


122, Hil, 23 Clements ver/. Scudamore. 
x2, Ong 2 $, c. Salk. 243- 6 Mod. 120, Holt. 124. 1 P. Wins. 64. 
* 1 1 * ejeAment the jury found this ſpecial verdict, that F, 3 
would at com- 


having ifſue five ſons, his youngeſt ſon died in the liſe 
| mon law deſcend of J. S. the father, leaving iſſue daughter, who is the 
82 N leſſor of the plaintiff; afterwards the father purchaſed the 
| repreſentationis, lands in queſtion; which are copyhold lands of the nature of 
they wil! by the Borough Engliſh ; and the jury find, that by the cuſtom theſe 
—_ Fall lands are deſcendible to the youngeſt ſon and his heirs. 
deſcend upon Aﬀtcrwards the father died, and the eldeſt ſon entered, and 
the iſfue of the made a leaſe to the defendant, upon whom the daughter en- 
Pn + tered, and made the leaſe to the plaintiff, upon whom the 
defendant re-entered, whereupon the plaintiff brought his 
_ ejement. This caſe was twice argued at bar, and this 
term by the opinion of the whole court judgment was given 
for the plaintiff. Holt, chief juſtice delivered the reaſons of 

their opinion as follows. bb ET STEAD 


The queſtion in this caſe is, whether the daughter of the 
; younge ſon, the leſſor of the plaintiff, ſhall inherit to theſe 
- "lands jure repraeſentationts, or the eldeſt ſon, 


We are all of opinion, that the daughter ought to have 
| theſe lands jure repracſentationis. Wherever this cuſtom 

| hath obrained, the youngeſt ſon is thereby placed in the 
;rvebom of the eldeſt ſon, who inherits by the common law; 
and there is no other difference in the courſe of deſcent, 
but that the cuſtom prefers the youngeſt ſon, and the com- 
"iy mon law the eledeft fon ; and therefore as at the common 
law the iſſue of the eldeſt ſon, female as well as male, do 
inherit jure reprae/entationis before the other brothers, ſo by 

the fame reaſon, where this cuſtom has transferred the 

right of deſcent from the eldeſt ſon to the oungeſt, it ſhall 

alſo cary it to the daughter of the Ne ſon by like re- 
prefentation; and there is no reaſon to make apy difference 
between a deſcent by this cuſtom, and at common law, 

. though my lord Code is of another opinion. Vet it appears 
from the beſt authors, as Lambard' Saxon Laws, inter leſet 

An loses in Gulielmi Pr imi, 36 fol. 167. and Selden's Eadm, 184. that all 
England were the lands in England were of the nature of gavelkiad, aud de - 
d, dd. ſcended equally th all the iffue, before the conqueſt z, bur this 
Ping, © was Loon after altered, when tenutes by knights ſerxice were. 


* 


on 
= 
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introduoed for the defence of the realm, and then for the pre- 
ſervation of the family and tenure, the deſcent was reſtrained 


only to the eldeſt ſon, but yet, notwithſtanding this altera- 


tion, the right of repreſentation did continue to held place. 
And by the common law, if the eldeſt ſon, happened to die, 
living his father, leaving iſſue a daughter, the inheritance 
deſcended to her before any of the other ſons; ſe that a fe- 
male by way of repreſentation was yet preferred betore the 
males, becauſe the right of repreſentation was not altered, 
his right of repreſentation is not peculiar to the law of 
England, but is obſerved by the laws of all countries; 28 
you may ſee in Numbers, c. 26. v. 33. and c. 36. for al- 
though by the Jewiſb law the males inherited excluſive of 
the females, and the eldeſt fon had a double portion of his 
father's eſtate, which was conferred on him as the firſt be- 
gotren 3 yet we find when Zelophehad the ſon of Hepher 
ied, leaving no ſons but daughters, and the daughters came 
unto Moſes, and claimed the policflion of their father; this 
being a new caſe, Moſes it is ſaid, brought that cauſe be- 
fore the Lord, who commanded him to give unto them the 
poſſeſſion of their father. So that it was here determined, 
that they ſhould take the double portion belonging to their 
father as the eldeſt fon, by right of repreſeatation. So is 
Selden de Succgſſionibus apud Flebracos, c. 23. This right of 
repreſentation was alſo practiſed among the Romons, and 
was the law of the twelve tables. And this right of repre- 
ſentation holds in inberitances deſcendible by cuſtam, as 
well as by common law; as in caſe of gavelkind lands, 
where the cult 
tom 143. @. quod terrae et tenementa de tenura de ganeltind de 
tempore, Ce. inter haeredes maſcules partivalia et re 
And yet, if a man ſeiſed of gavelkind lands have iſſue three 
ſons, and one of the ſons die in the life of his father, leav- 
ing iſſue a, daughter, and afterwards the father dies; no 
doubt but this daughter ſhall inherit che purparty of, ber far 
ther, though ſhe be not within the wards of the cuſtom, viz, 
that the lands are partible inter haeredes maſculos; but the 
cuſtom by conſtruction ſhall extend to daughters jure reprae- 
ſentationis ; and there is no difference between the cuſtom ot 
\ gavelkind and this cuſtom of Yorough Engliſh, only in re- 
ſpect of the quantity of the land which the heir takes. There 
each ſon takes an equal part, but here the youngeſt ſon takes 
the whole; but that will nut vary the reaſon in conſtruction 
of the cuſtoms, "The common law takes notice of- theſe 
| cuſtoms of gavelkind and Borough Engliſh, and there is a 
very remarkable Caſe adjudged in my lord Bridgman's time, 
which is not reported in any printed book; it was in the 
year 1660, 1661, and it was entered Hil, 1655. Ret. 779 
B. int. Hale and (b)—— There the caſe was, that copy - 
bold lands of every tenant dying ſeiſed were deſcendible by 
the cuſtom of the manor to the youngeſt ſon; and a ſur- 
(s) INT anc O Cig a Keb. 158. 


4 render 


om in pleading is thus, ſet but. Raft, Cu. 
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Where lands 
would at come 
mon law deſcend 
apon the iflue 
of the eldeſt fon 


Jure repreſents. 


tionis, they will 
by the cuſtora 
of gavelkind de- 
ſcend upon the 
iſſue of any of 
them. | 
So ruled on 2 
trial at bar in 


cjetment, , 


M:ch 8 Ann. 
1709. for lands 
in Kent of the 


demiſe cf three 


Mrs. Leonard's 
nieces to the earl 
of Sutf x, vet. 
theeacl, (2) 
D. ace poſt 
1292+ Somn. 7. 
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 CxnmirxTs render was made to the uſe of B. and his heirs, who died 
| Scuranucas, before admittance. If B. had been admitted, it was agreed 
tdttat after his death the youngeſt ſon ſhould have inherited, 
but dying befere admittance, the queſtion was between the 
eldeſt ſon and youngeſt ſon of B. who ſhould have the lands; 
and it was adjudged, that the eldeſt ſon in this caſe ſhould 
inherit, becauſe of the ftraitneſs of the cuſtom, that the 
land ſhould defcend, and ſo here was no eſtate in the anceſ- 
6 tor to deſcend, there never being any ſeifin in the anceſtor, 
Copyholds of But by my report, it would have been otherwiſe, if it had 
— been alleged, that the lands were of the nature of Borough 
will Jeſcend to Engliſh (which it was not, but only ſet forth as a particular 
the cuſtomary cuſtom) becauſe the law takes notice of the cuſtom of Bo- 


ee rough Engliſh, but not of that ſpecial cuſtom, and in plead- 


— 


before admit - ing that lands are of the nature of Borough Engliſh you need 
remand not ſet forth the cuſtom ſpecially for that reaſon. This caſe 
| 1 ſeems at firſt to be againſt me, but the reaſon of the diſ- 
St 1 Mod. 102, tinction there taken makes for me. In the preſent caſe the 


finding of the cuſtom does not exclude the daughter, but 
does expreſsly comprehend her, for it is found, that the 
lands /are deſcendible to the youngeſt . fon and his heirs, 
though without that expreſs mention 'of his heirs the 
daughter ſhould inherit. Now this cuſtom is not to be 
ſtrictly taken according to the letter, but muſt be conſtrued 
ſo as to comprehend the neceſſary conſequences and inci- 
Aright of entry dents in the courſe of deſcents ; and therefore, though the 
- —ͤ— — father be diſſeiſed and die, ſo that he is not ſeiſed at the time 
deſcend upon of his death, yet the right of entry ſhall deſcend to the 
the perſon upon youngeſt ſon, and although the ſon ſhould die before any 
— 8 entry, yet without doubt the right ſhall go to the daughter, 
deſcended. although the ſon did not die ſeiſed within the words of the 
p. ace. 8 ca. cuſtom. And in this caſe if a. deſcent be caft, the youngeſt 
43+ as ſon ſhall have his age, as much as if he were heir at the 
common law. And there is no reaſon why the repreſenta- 
tive of the youngeſt fon, viz. the daughter, fhould not be 
included within the meaning of the cuſtom. See the caſe 
of Reeve and Malfter, 1 Roll. 624. 7 Vin. 560. 2 Danv. 
549. pl. 1. V. Jones 361. Cro. Car. 410. where the cuſ- 
tom of the manor was, that if any perſon died ſeiſed in fee: 
ſimple of lands within the manor, that the fame ſhould de- 
ſcend after his death file juniori bujuſmoti tenentis euftomarii ſic 
obientis Jeifiti ſecundum naturam de Borough Engliſh land; 2 
tenant of the manor being ſeiſed in fee, ſurrendered his land 
to the uſf of himſelf and his wife and his heirs ; ' afterwards 
he had iſſue three ſons and died fo ſeiſed of the reverſion; and 
afterwards the youngeſt ſon died in the life of the wife with- 
CE, * _  _ "out rfſue; and then the wife died: and the queſtion was, whe- 
Ws 1 ther che eldeſt of middle fon ſhould inherit. And the judges 
I were divided ; Berkley and Bram/t+n held, that the middle fon 
+» ,pught to have'the Jand, but Jenes and Crete beld, that 
dee ken gught to nete. Now T'obſerve Sift, tat 
rb u ne 3 5 n het 


r as oi m 
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there the cuſtom was more ſpecial than in our caſe, for Cxzuryre 
there it was not, that if a man died ſeiſed generally, that 
the lands ſhould deſcend to his youngeſt ſon, but if he die 
ſeiſed ſpecially, viz. in fee ſimple; and yet in that caſe 
Jones and Croke held, that the deſcent of the reverſion to 
the youngeſt ſon had ſatisfied the cuſtom. 


It was objected by Mr. Veld, who argued on the part of 
the defendant, that whoever takes by deſcent muſt make 
himſelf heir to him that was laſt actually ſeiſed, but the 
father was never ſeiſed, and the daughter cannot make her- 
| ſelf heir to the grandfather. But in anſwer to that it muſt 
be intended in this caſe, that ſhe muſt make herſelf heir to 
him that was laſt ſeiſed, according to the cuſtom; and if 
the cuſtom extends to repreſentatives, then ſhe is heir to 
her grandfather, who was laſt ſeiſed. As the daughter 
of the eldeſt ſon at the common law jure repraeſentationis 
makes herſelf heir to her grandfather, ſo the daughter of 
the youngeſt ſon here makes herſelf heir to her'grandfather 
by the cuſtom. The caſe of Godfrey and Bullock, 1 Roll. 
623. u. 3. is a full authority for me. There the cuſtom 
was, that if a man died without iſſue male, that his eldeſt 
daughter ſhould have his land: and the tenant had no iſſue 
male, but had iflue ſeveral daughters; the eldeſt daughter 
had iflue a daughter, and died in the life of her father; 
this grand-daughter is within the cuſtom, and ſhall have 
the land by deſcent upon the death of the grandfather. Now 
dy the common law the eldeſt daughter has not the prefer- 
ence of the reſt, but all inherit equally, Yet cuſtom may 
give the inheritance to the eldeſt daughter, and then her 
iſſue ſhall take it jure repraeſentationis : this is as ſtrong as a 
deſcent in Borough Engliſh. But the caſe of Sir Jobs Savage 
in 1 Leon. 109, 208. is objected: There the cuſtom was, . 
that if any man took to wife a cuſtomary tenant of the manor, 
and had iſſue, and overlived her, he ſhould be tenant by the 
curtely;z-a man married a woman to whom a cuſtomary te- 
nement did deſcend during the coverture, and had iſſue and 
ſurvived her; yet it was there adjudged, that he ſhould not 
be tenant by the curteſy, becauſe the woman was not a cul- 
tomary tenant at the time of the marriage, and ſo not 
within the cuſtom, which ſhall be taken ſtrictiy. Now ad- 

' mitting that caſe to be law, it does not affect the preſent 
caſe; for there ĩs a.particulat cuſtom, which gives the eftate 
to the huſband under particular qualifications ; but here the 
cuſtom alters the deſcent by the common law to the eldeſt 
ſon, and carries it to the youngett ſon generally, and muſt 
have- all the conſequences of deſcent, only with the differ- 
ence of the perſon, This expoſition of the cuſtom will 
tend to quiet and ſettle eſtates and titles in Borough Eng- 
lh lands. ' Whereas, if the other opinion ſhould pre- 
vail, it would unſettle them; but by this reſolution they 

will be left on certain and ſettled foundations. Judg: | 


. 
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SrubAuonx. 


110, b. acc. 2 the younge 


1028 Hilary Term 2 Anne reginæ. 
ct Judgment for the plaintiff, per totam curiam. 


Note, upon the firſt argument both Holt and Pal deni- 
ed Sir Zohn Savage's caſe, 2 Leon. 109, 228. to be law. 


A deſcendible Holt chief juſtice. It was adjudged in this court in one 
—— Townſend's caſe, that where a leaſe was made to a man and 
nn lande wilt his heirs during three lives, of lands in Berough E that 
e youngeſt ſon ſhould inherit the deſcendible freehold, 
> ... though it were a new created eſtate ; becauſe the cuſtom 


14. R. 
— — was ſo annexed to the land, as to affed that eſtate, So if a 


399.3 Ceb. rent be granted out of lands, of the nature 11 or 


a. Borough Engliſh to a man and his heirs, it 
i or all the ſons. 


deſcend to 


v 6, . PR - 
A rent granted out of Bars? Eng or gavelkind lands will deſcend us the lands would, R. ace. 
3 Lev. 37. | mai - . N 8 0 
Sir William Moore's, Caſe. 
"NP . ©. Selk. 626. 6 Mod gg. 3 Salk: 148. 
A man may be R. Gould moved to diſcharge a priſoner out of cuſ- 
133 d tody, who was taken on a Sunday by virtue of a 
1, na HY , | ent tt 
an eſcape war- Judges warrant upon the late act of patfiament to prevent 
cant. eſeapes 1 Amn. ſ. 2. c. 6. , 1. ; but it was refuſed by the 
e whole court. : : F x - of | f 
: Hu chief juſtiee. We are all agreed in this court, that 


| he ought not to be diſcharged, becauſe it is 4 retaking upon 

an eſcape, in nature of a freſh — 1 and although the 

word wartant be menttoned in the ſfatute of Charles II. 29 

Car. 2. c. 7. yet this warrant is not within the meaning of 

And a gaoler that ſtatute; for that ſtature muſt be intended of an original 
3 taking, and not a retaking, as this is. And if we ſhould 
freſh purſuit a not allow this warrant to be executed upon à Sanday, the 
prifoacr who ſtatute would loſe a great part of its effect. The marſhal 


as eſcaped upon fuch efcape may retake a priſoner upon a Sunday with- 


from him. 


Semb. acc. Bl. out à warrant, much more ſhall it be lawful to retake him 

1273. upon a Sunday by force of à wartant upon this ſtatute, which 

is intended in aid of the creditor. . And this warrant being 

of a new nature, created by a ſubſequent ſtatute, cannot be 

intended within the intent of the ſtatute of Charles II, pre- 

ceding; ſor though à ſubſequent ftature may de compre- 

+ betided within the meaning of an a& precedent, as the ſta- 

tute of 7 Henry VIII. of wills within the ſtatute of 27 

Henry VIII. of jointures; yet that is, when the latter ſta- 

_ tute is within the ſame” reaſon as the former, which this is 

not. The defendant has done a wropg by eſesping, and he 

ought not to be ſuffered to take advantage of it: the words 

of "this act are genera! without limitation as to time. The 

judges of the common pleas are of another opinion, but I 

cannot fatibfy myſelf with their reaſons. . I think the better 
day the better deeds; 50 NF W199 NY 2he 

4 i | ; | f ; Poweil 
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' "Powell juſtice «greed in omnibus. This act was made to Sir WII II gr 
ſuppreſs x milchief,- and ought to be extended. Ne. 


Per cur iam, brin your audita querela, and then you may 
have this matter ſettled at this parliament. 


. . * : 0 


| The barons of the exchequer, as I was informed, are 
equally divided. | | 


There was the like motion before this term, and the court 
were then of the ſame mind. | 


Regina verſe Langley. 


HE defendant was indited, for ſpeaking certain *Tis not in- 
4 words of the mayor of Sai/bury, via. You, Mr. — 
« Mayor, I care not a fart for you,” at one day; and on , — 
another day, * You are a rogue and a raſcal.” And to you go not care 


to this indictment the defendant demurred. — to 
 -Rogie, e Raſcal, B. C. 6 Mod. 1d. Salk. 699. 4 Salk. 190, Holt 654. vide Salk. 697. 

pl. 2. Comb. 46, 66. 3 Mod. 139. Rex v. — l. K. Tr. 1, 13 PA Tho" the words 
wore ſpoken io him when he was within the borough. | 0 


Mr. Ward. No indictment lies for theſe words, for al- 
though they are lid to be ſpoken of the mayor of Saliſbury, 
yet it does not appear they were ſpoken of him whilſt ia 
the execution of his office. 1 Roll, Rep. 79. 11 Co. 95, 

96, 27 A man cannot be impriſoned or fined for ſuch 
words ſpoken of a magiſtrate out of court, and then he 
entr. 16. Th 


Mr. Eyre, The words are indictable, for they refle& 
upon the mayor's integrity, and arraign him of a crime, 
and it concerns the publick to maintain the honour of ma- 
giltrates. ' 1 Cre. 503, 504+ 2 Bulftr. 139, 140. 


Holt chief juſtice, The mayor had done well, if he had —— tet 
bound the defendant over to his good behaviour. It is a diſ- wilt be bad, if 
paragement of the government, who put an ill man into it does not . 
office, P14 | — N ky 

| zuſtice 


g N - ace. 8. C. 6 

Med. 124. Salk. 697; 3 Salk. 190. Hole 644. vide Salk. 697, pl. a. Comb. 46, 66. 3 
| Mod, 13g. But a mayor might bind « man over to his good behaviour for ſuch words, S. C- 
| © Mod. 224. Salk. 697, 3 Salk. 190, Holt 654-/ vive poſt 3369, Ren v. Pocock. B. R. 


. Pawel juſtice. If the mayor had beem in the execution of 
his office, he might have committed the defendant; and the 
fferenes of the officer's being in execution: of his office or 
not is taken in caſes of juſtification in falſe impriſonment, 
or on a habeas carpus; here the party is brought up in cuſ- 
tody. But what. remedy is there when the officer cannoe 
* 2 


com- 


R101 4 
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LANGLEY, 
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commit the offender? What is the meaning of the words 
in a commiſſion of cyer and terminer, at de r 
borum? 


ver 


Hon chief raftice, They mean words againſt the govern- 


ment, or which amount to a ſcandalum magnatum. But this is 
ap n thing to indict 8 1926 foo theſs words. 


At another day i in Michaelmas term Mr. Mountague inſiſts 


ed, that it is an offence indictable; for it is laid, that the 


defendant ſpoke- the words to the mayor, being then in 
Sarum. So that, though he was not in the execution of 
his office, yet he was within his juriſdiction, - wherein he is 
always in execution of his office, and the words relate to his 


office, 


* 10 * o * 


Mr. Ward faid, ins; is a * W an officer 


appointed by the queen, as a Roy of peace, and an officer 


elected by a corporation, 


Halt chief juſtice. It 1 not appear, that the mayor of 


Sarum is a man of worſhip, that he is a juſtice of peace; 
for though he be a mayor, it does not follow, that he is a 
juſtice; for that weſt, be by a 8 2 1 in the 


charter. 


Gould juſtice. See Dirty's * * Mod. 139. * You 
« are à bufflle-· headed juſtice,” and held (a) — cindeabl, 
and yet * were ſpoken to his face. | 


Powys juſtice agreed. See 1 Ventr. 16. 
Powell juſtice, Theſe 8 ſpoken to the er $ fce 


| tend to the breach of the peace. 


Holt chief juſtice. They are not a breach of the peace, 
but they may provoke to it. But 1 do not know what 


224 Mayor has. | 
Peel juſtice. He is the head ofthe body be and | 


it is an office which concerns the government, 


4 Halt chief juſtice, Theſe words do not; ces more to 
the breach of the peace, whether ſpoken in the preſence or 


—_ abſence, to himſelf or ſome other perſon. ' A magiſtrate 


may commit the party for ſpeaking ſuch words, it he refuſe 


to find ſureties for his good behaviour; but ſuch commit- 
ment muſt be made preſently. | 


This term the indiament was:  quaſhed, Pu mutate. 


none. 
c, (4). Accord 4 e od. 139. Salk. 697. 
5 55 * 
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_. Hok chief juſtice, I am not ſatisfied that theſe words 
will maintain an indictment. It is not ſaid, that the mayor 
is a juſtice of peace, nor that he was in the execution of 
his office. Theſe words are cauſe to bind the defendant to 
his good behaviour. If the defendant. had abuſed him in 
writing, that would have been indicable: as in Somer's 
caſe, 1 Sid. 270,271. 1 Lev. 139. for that is a libel; and 
the mayor might alſo have his action. A man was indict- 
ed for ſaying of an alderman, that whenever he put on bis 
pou? Satan entred into him; but it was quaſhed, as not 


ing indictable. See 1 Ventr. 16. 


Proll juſtice, Words that tend direQly to the breach of 
the peace are indictable. „ Stu 951 st 
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Holt chief juſtice. Yes, if one man challenges another. 


* Powell juſtice. They are rude words, The mayor ſhould 
have bound him to bis good behaviour. ; 28 


Let the indictment be quaſhed per totam curiam. 


- Ruſſell verſ Corne. 


8. C. Selk. 119. 6 Mod. 127. cited Andr. 245: 


N treſpaſs, aſſault and battery, brought by baron and 

feme, for the battery of the wife z | there are ſeveral 
counts laid in the declaration, which are ſingly for the bat- 
tery of the wife. But there is one count for beating her, 
per quod negotia ipſius the buſband infefg remanſerunt, and 
concludes ad damnum ifforum. Upon not guilty pleaded a 
verdict was given for the plaintiff, and intire damages. 
Mr. Mountague took an exception in arteſt of judgment, that 
. the huſband and wife cannot join, as this count is laid ; 
for the wife cannot join for the damage -accruing to the 
huſband by the loſs and delay of buſineſs, inywhich ſhe has 
no ioterels. | 5 4 * 189 


# 


\, Serjeant Darnall for the plaintiff laid, the g of the 


action is the aſſault of the wife, and the per quod, - c. i . 


only in aggravation of damages. | 


In an action by 
baron and feme 
for the battery 
of the feme the 
declaration may 
cha'g: under a 
per quod that 
the huſband's » 
buſineſs remain- 
ed undone, and 
conclude ad 
damnum ipfo- 
rum. Vide 11 
Mud. 264, 


Hil chief juſtice. If it had been, per gued conſortium - 


_ emijit, the (a] wife could not have been joined. 


Powell jultice. There the per guad, &c.. is the git of the 
action, io intitle the huſband to maintain an action alone 


without his wife. But now as this caſe is, I will not in- 


Fg 


(s) b. ins 11 Mod. 265. ante $0g. Cro. Jac. 538. pl. 6. 
tend, 
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Ryzexc+ tend, that the judge allowed any evidence to be given as 

Cann. 80 che ſpecial damage to the huſband ; but only admitted 
r 

e Halt chief juſtice. I remember s caſe; where an action 

of ſlander was brought by baren and feme for words ſpoken 

of dhe wife; per qed the nüſbabd loſt his trade, and it was 

held, that if the words would maintain an action without 

the ſpecial damage; then they ſhould have ee 3 but 


5 if the worde were not actionable without ſpecial damage, 
te) D. acc. then (a) it was ill: for the wife ought- not to be joined. 
x Sid. 346. See 1 Lev. 140. Suppoſe the huſbind was at charge upon 

this'ocrafion; he, muy give it in evidence. Goull juſtice 
remembered the ſame caſe, dme. * 
At another day PrvallJuſtice faid, I do not know what 
they mean by ſaying, per quod negotia ſua Tnſefta, &c. a 
2 — — Fn caſe the gif? of 
the action is not the por quod; but if the huſband had brought 
the action, then it would have been the .. 


Gould juſtice. There was a caſe in this court Paſch. 

7 W. 3. treſpaſs was brought by the baron alone for break- 

b ing his houſe, and beating and wounding his wife, and im- 

priſoning her for three hours, and alſo for detaining the 

poſſeflion of the houſe, and for menacing his wife and ſer- 

vants, per guod negotia ſua' inſecla remanſerunt. I moved in 

- "arreſt of judgment, that for ſome of theſe wrorigs, as the 

beating and impriſoning the wife, the wife ought. to be 

joined; but judgment was given for the plaintiff by Eyre 

and Nolely, 'dibrtante Holt, for they held, that the per quod 
went through the whole coant, © . 


il chief juſtice, An action of treſpaſs may lie for a 
matter Jointly with others, which could not be maintained 
(Ri -»fingly; At 2 (6) man may have an action of treſpaſs for 
eentering his houſe and beating his ſervants, without ſaying, 

__ por quod ſervitiumt amifit; becauſe the beating the ſetvant is 

part of the ſame treſpaſs, and only a deſcription of it by way 

of aggravation, But if be lay it in another count, and at 

another day ; "it will be ill, without ſaying per guod ſervitium 

( R. nec. Burr. t. So a (e) man cannot maintain an action againſt 
14409 e, another for aſſaulting his daughter and getting her with 
' Deerburk, B. R. child 3 but be may maintain an action againſt another for 
E. T. 25 G. 3. entering his houſe and aſſaulting and getting his daughter 
| ' with child per quod ſervitium amifit, and that is a great ag- 


| Let the plaintiff take his judgment iſ, I | 


>» a. 


„„ 


SE ei. en. Miko LAS 
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Orchard ver/. Ireland. 


Jan, 28, 1703. 


H E plaintiff brought an action of debt againſt the Proceedings 

defendant upon a bond, conditioned for the payment GS 
of money at a day long fince paſt. Upon which Mr. Ray- a money bond 
mond moved, that upon payment of principal, intereſt, and 9 payment of 
ſuch coſts as the maſter ſhauld tax, proceedings ſhould be 44 und cn, 
ſtaid in this action. Mr. Mountague oppoſed it, becauſe the without com- 
deſendant was indebted to the plaintiff upon a ſimple con- feat, the de- 
tract, to which the defendant threatened he would plead the the — 
ſtatute of limitations, it being above ſix years ſince the debt the datute af 
was contracted, and no reviver fince; and therefore ſince — 2 
his motion was not a matter of right, but for a favour, and ple contract 
it was in the difcretion of the court, whether they would demand bs 
grant it or not, he inſiſted, that if the defendant would have Lanes — 
equity, he muſt do equity; and therefore hoped the court Bl. 760. 4 Ann” 
would not refer this action, unleſs the defendant would alſo © 1. (. 13. 
wave his plea of the ſtatute of limitations, or refer that 3 
cauſe of action to the maſter, as well as the other. But the 
court granted the motion, and ſaid the debts were diſtinct, 
and the plaintiff by his own negligence had loſt the ſimple 
contract debt, and it was not in their power to deprive the 


defendant of the benefit of the ſtatute, which the law bath 
given him. . 


„Fuer Term 
bf ENT Anne reginz, B. R. 1704. 


2 p X , 
: * A 5 | oy : 
| Regina ver. Lane. 

3 " Obes, 5 pes ys 8. c. 6Mod. ras, 3 Salk. 190 

— K. Pengelly moved to quaſh an indictment on the 
eee mut Sth of Eliz. for exerciſing the trade of a barber, 
— er 1 not having been an apprentice ſeven years, Cc. 
23. pacem. | becauſe the indictment did not een contra * 


F.. 7. vide T Fans rap 


| El chief juſtice, — 00 3 — that there 
43 hae * 51a was no great reaſon for the exception. 
2... , Pewelljuſtice,, Every act done contrary to the law i is a 
. dreach of the publick peace. | | 
78 2 T be indictment was quaſhed. 
| 2 mec, 3 Salk. there the e 


* 
1 


Smith verſ. Airey. 

N 8. C. 3 Selk. 14, 175. (5) 
Wo ane 12 an Gion upon the caſe for money won at play, the 
1 3 plaintiff in his declaration laid ſeveral counts: the firſt 
ebe loſeronan Was on mutual promiſes, in conſideration that the plaintiif 
dne . c. bad promiſed the defendant to pay him fo much as he ſhould 
I. =p win of the plaintiff, the defendant promiſed the plaintiff to 
= Bak 1255 R. pay, bim what he ſhpuld win, Cc. and avers, that he won 


Salle $9: 96, 3- etiam idem the plaintiff poſtea ſcilicet eiſdem die et anno apud 
Lube. IF ' London praedifium, ad ludum pracdiftum, a. 161. 133. 6. 
8 de codem the defendant wy et adeptus fuit ; et in conſide- 


ba. vide OR ratione inde idem the defendant ſuper /e c aſſumpſit, Sc ſolvere 
118.38 


S. _— "uy 

On Apt pleaded non afſump/it and there was a verdict for the plain: 

7 ups 1 tiff, and intire damage. And Mr. Southouſe moved in arreſt 
- promiſes, ijt of judgment; that this ſecond count was not good, and 


may. D. ace. 
10 Py 212. therefore e being intire, the Judgment ongat to be 
ie ante 69. arreſted. 
dead the caſes 
3 there cited, Semb. acc. Lutw, 10. W @ ws was works aMompbt for mone? 
* * at play upon mutual promiſes, and the other in an indebitatus aſſumpũt for money won af 
EX. OY. aforeſaid, the latte: is bad. 
: „V- 74 W560 but that 
[could not hare beg the fa. Hb 


vc. 


Eaſter Term 3 Annæ reginz. 


Holt chief juſtice ſaid, that winning money at play did 
Not raiſe a debt, nor was debt ever brought for money won 
at play, and an indebitatus aſſumpſit would not lie for it; 
but the only ground of the action in ſuch caſes, was the 
mutual promiſes. That though there were a promiſe, yet 
debt would not lie upon that. That be remembred a caſe 
brought before Hale in the exchequer, Harar. 485. 1 Vent. 
152. and the ſame caſe was brought again before him here, 
vix. an indebitatus aſſumpſit againſt the acceptor of a bill of 
exchange, and declared that he was indebted to the plaintiff 
in ſo much upon the acceptance of a bill of exchange; bug 
it was held, that the action would not lie; and yet there 
was a promiſe in that caſe, 


Mr. Parker in anſwer to the objection ſaid, 1. That this 
muſt be tied to the firſt count, and the mutual promiſes 
muſt be taken in here, all one as if they had been repeated; 
and this play muſt be taken to have been upon the agree- 
ment, it being ſaid ad ludum praedictum. 2. That after a 
verdict, it muſt be intended, that there were mutual promiſes; 
for the jury had found, that the plaintiff had won the mo- 
ney,” which he could not do, except there were mutual pro- 
miſes. But Holt held, that the ſecond count is a diſtin 
independent declaration, and cannot be mended by the firſt 
and that the other matter was but an implication, 


Powell juſtice ſaid, that it was adjudged in the exchequer 
chamber, that an indebitatus aſſumpſit would lie for money 
won at play: that that differs from the caſe of an indebitatus 
aſſumpfit upon a bill of exchange, becauſe there the promiſe 
was raiſed by cuſtom, But Halt ſaid, that yet there was a 
promife, | WF | 
_ Could juſtice agreed, that there was ſuch a caſe as Powell 

cited, adjudged in the exchequer chamber, but that in this 
court judgment had been arreſted in ſuch a caſe. And Holt 
| faid, that he had done it himſelf, | | 


| Darnall queen's ſerjeant ſaid, that in a caſe in the com- 
mon pleas, in which he was counſel, judgment had been 

arreſted in ſuch a caſe, upon debate ; and the caſe cited by 
' Powell in the exchequer chamber was cited in that caſe in 
the common pleas, and as he thought, the very roll brought 
into court. Which Gould juſtice agreed. 


Then Powell juſtice ſaid, that he only remembred, that 

there was ſuch a caſe in the exchequer chamber, but that he 
thought the action could hardly de maintained. That that 
caſe in the exchequer chamber was before he was a judge, 
2 that judgment muſt tay till it was moved of the other 


| Vol. I. 3 
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—— —— N inquiſition of forcible entry found before a juſ- 
e. 1 tice of peace in the country, was removed in the 
in ay of refti- Eing's bench by certibrari. And in ſtay of reſtitution, the 
ien of deſendant pleaded poſſeſſion dy three before the indi. 
forcible entry, ment found, according to the 31 EI. c. 11. And upon a 
ery "wy __ traverſe to the plea, it was found againſt the defendant, 
and it u found And now upon motion to the court by Mr. Lechmere, that 
mind him, be the defendant ought not to pay coſts in this caſe, the court 
_— cot, upon view of the ſtatute ordered the maſter to tax coſts, 
has given cots And Holt Chief juſtice ſaid, that by the 8 Hen. 6. immedi- 
in expreſs words, ately upon the finding the inquiſition of forcible entry, the 
juſtice was to awatd reſtitution, and the defendant had no 
plea to it, And now the ſtatute of 31 Eliz. had given 
the defendant the.plea of three years quiet poſſeſſion in bar 
of reſtitution ; but in caſe the plea was found againſt him, 
it had given coſts in expreſs words. As to the ſtatute of 
S6W.& M. c. 11. be did not take it to be within the 
atute, becauſe the inquifition was not found at the ſeſſions; 
but if it had been found at the ſeſſions, and removed from 
thence by certiorari, the defetidarit muſt have paid coſts by 
the ſtatute. e ee en 
Tatr. Hil. 1 An. l 1 
B. R. Rot. a2. | Treviban ver/.. Lawrence. 
Tho” a ſpecial | A N ejectment upon the demiſe of Richard Vivian clerk» 
| 5 | and upon not guilty pleaded, the jury find a ſpecial 
miſtatemens verdict, that one Stephen Robins gentleman was ſeiſed in fee 
Feen ane of the tenements in queſtion z and being ſo ſeiſed, one 
„ Anne and he Humphrey Uday in the year of our Lord 1656, in the court 
correQing it of upper bench, recovered a judgment for 127 J. 1d. againſt 
ä e rh nz the ſame Stephen Robins: and they find the record of the 
| |  - tion, it ſhalinot judgment in hase verba, (a) Trinity term 1656, c. and 
doe altered. they farther find, that in Hilary term 13 Will. 3. a ſcire 
-  facias iſſued: to the ſheriff of 'Cormodlt out ofthe king's 
_ bench, reciting, that whereas one Humphrey May in Trinity” 
term 1656, in the court of upper bench, had recovered a 
judgment againſt Stephen Robins for 127 l. 1 d. and after the 
Ae 8 has laid Humphrey died inteſtate, and adminiflration was com- 
3 paces; ee judici= mitted” to Richard Vivian derk ; and slſo the ſaid Stephen N 
Ally tried and Robins died ſeiſed of ſeveral lands and tenements in his demeſne 
alert, ® ag'of ſee ; it commanded the ſheriff, to warn the tenants of 
Proceedings is all the lands and tenements in bis bailiwick; of which the 
eſtopped trom (aid Stephen was ſeiſed the 6th of June 1656, which was the 
vad. J. C. 6 Mod. 486. Salk. 276. 3 Salk. . I? a ſcire facias is brought upon a judgment, 
and the iſſue of nul tiel record thereon found for the plaintiff, the record of the proceedings in the 
eue faclas is conclukve evidence againft the defendant in the ſcire facias- of the original judgment. 
S. e. 6 Mod. 256. Salk. 276, 3 Salk. 151, la an eject ment upon an elegit if the jury find a. 
[ ſpecial verdiQ ftating a judgment, a ſcire facias, an iſſue of nul tiel record, © judgment thereon for 
| the leſſor of the plaigtiff, zud an elegit, a variance between ihe Judgment ſtati d in the ſeire faclas, 
| and the original judgmeot Rated 4n t Ae r the plavetifi from ha- 
22 Note, The Far of .nu an Tu Cle ples, it went don to the offizer, and 
the day in bank was tres Mich, at which day — pane PL I. 
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day of the judgment given, or ever ſince, to ſhew cauſe TAT, 
Cc. the ſheriff returned ſcire feci to Thomas, Lawrence, &c. Inc. 
to be at V. &e, that there were no Moray tenants of 
any tenements of Robins, which he had the day of the 
judgment given, Cc. and the jury further find, that Thomas 
Lawrence, c. (appeared of that term, of which the writ 
was returned; and Vivian produced his letters of admini- 
ſtration, quae commiſſionem adminiſtrationis praediftae in forma 

ad tiftaritur, and prayed execution: the defendants 
pleaded, no ſuch record of the judgment: the plaintiff re- 
plied, quod habebatur tale recordum recuperationts | debiti it 
damnorum 'praedifiorum,. quale per idem breve ſuperius ſup- 
penitur, prout per recordum inde inter . recordaiejuſdem curias 
de termino ſanflae Trinitatis, anno Damini 1656, Rot. 1036. 
in curia dicta nuper regis, coram ifſo nuper rege tunc refidens 
liquebat et apparehat; and upon a day given to bring in the 
record, it was brought in, and judgment was given for 
the plaintiff, pro eo quod videbatur eidem curiæ, quod babitum 
futt | tale recordum recuperationis debiti et dambrum pra- 
diAorum, quale per breve de ſcire facias prariictum ſuperiur | 
ſupponitur ; that he ſhould have execution againſt the de- 
fendant, and 6 J. for his coſts : the jury further find, that 
the plaintiff at his prayer, and upon his election, had an 
elegit awarded, and upon that an inquifition was taken, and 
the-lagds in queſtion extended, and delivered to the leffor 
of the plaintiff, to hold as his freehold, until the debt was 
ſatisfied ; whereupon the leſſor of the plaintiff entered into 
the lands in queſtion, and made the F the plaintiff, 
prout, &c. and if for the plaintiff, for the p 
for the defendant, for the defendant, | 
Note, That before the opening of the caſe Mr. Brode- 
rick of counſel . wich the defendant, complained of an ir- 
7 in drawing up the ſpecial verdict 3 for: that the” - 
re facias and proceedings upon it were entered up as 
— fptink verdict different from — in wy 


aintiff: and if 
tag 


they a re, For that in the record of the ſcire facias,'in 4 \#* 'y 
the laintiff's letters. of - adminiſtration there was the ſame & 048 
fault committed, which was in the caſe of Alam ber. 
the terte · tenants of: Sqtage, unte 8 547 which the ptaintiff 4 
had now deprived. the defendant; of taking the advantage ne 
ol, by entring the commilſion/ of admitiiſtration generaſ ß; — 
without ſaying by whom, but only that poſt eiu mortem d.. 
minifſratis, ge, cim \Richardo Vivian. clerics creditrr i 
Princpeh . — or notri 1% C 
St. Evall proeditum, debita legis: forma'commrſſa_fait. © 

But becauſe this objection ought * — ann 
the drawing up, and ſettling the ſpecial verdiQ, and was 
now too late to be made; and becauſe, though it was noc ve. 


according to che fact vet it made no alteration in the... 
merits of the cauſe, the court ſaid, it ſhould ttand as it 

| was” See the remainder of _ caſe, poſt 1048. 5 
| * | 


1038 7 5 | ' yp : AS 
Wer iger IU eee 29959 
SN Tee: ; 
3 Anne: Regine, | B. R. 17% 
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a grant of the office of chamberlain of the king's 
priſon, to admit him to the ons, the marſha} re- 
n io let bim habe the exerciſe . Virus 


Bat Holt chier zudtiee ſeemed 6 of een un the 
grant of the office was void, it being an incident inſepa- 
rable from the oſſice of warſhal/; becauſe the marſhal is 
. reſponſible for the chamberlain's well demeaning himſelf, 
8 and conſequently, though upon the grant of the office of 


marſhal, the granting this olive was rr wen a re- 


| an would de void. | : , | 


| But 1 this was ig office. as the court: would | 
p not take _ notice __ wy e = ___ the 
motion. 


k ? 


| Regina ver wn” 


R. p moved, io quaſh an indictment ink 11 
— maybe re M defendant for exerciſing the trade of 22 2 
op 5 ares not having ſerved ſeven 3 rer e. oe 
37 Eliz. c. m_— + the ſtatute, Cc. $97 ine 


W 6 you hom th time when the offence was committed, 3. C. 6 Mos. (240, | 
3 $7» 

tndiamene Firſt, Becauſe by the 31 Eliz. c. 5. ＋ | iodia- * 
— 5 Els. c. ments, He. upon penal laws, where à moe 5 K. the for- 
4 L.A — feiture is given to the informer, muſt be xd ad Within 
having forves an © Year after the offence committed; and bere it appeared 
| upprenticeſhip, upon the face of the indictment, that the offence was com- 
ms preſerred mitted above a year before” the ſeffions in Which this in- 

. 2 e. ditment was found. But upon Iooking into the ſtatute it 

I.5 appeared expreſsly, that the queen had years to proſe ſe- 
85. cute in ſuch caſes after the informer's © year, and conſe- 


i 


17475 


* to be 4 ER 


he capt 


15 


OE 
ey 3. And itt can- 


exit” the" 
Crv.-El. rob. 


es 


1785 


| Secondly, 
9 1208 3 £27 IT 24's 4 wy 
* 


Motion was: mode on the behalf of one, who had 
f a 


Fog qe this being an SRI 320 N wer held . 


„ eee ee 
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* "Secondly, that this /inditment was found at a ſeffions Rain 


for, the borough of Portſmouth, and by the ſame ſtatute, — n 
27 theſe proſecutions are reſtrained to the quarter · ſeſſions 
of the county. And for this two caſes were cited, where 
iodid ments had been quaſhed for this reaſon ; which the 
conrt agreed, but ſaid, that ſinee that, upon debate they 
bad held an indictment upon this ſtatute in a ſeſſions for a 
N — be well. (Note, the words of the ſtatute are 
Nen al d not in any wiſe out of the ſame county, where 
uch 


- ſhall happen, or be committed.“ 


Tpi, the caption was preſentant exiſlit, for preſentant ; 
and this being in another term was not amendable, and for ' 


uns it yea quaſhed. .T ueſday 24 October. 


wr . Het chief juſtice ſaid in this eaſe, that it might —. a 
7950 ion, whether or no the whole forfeiture ſhould not go 
the queen, and the {ould have the whole 40 f. per month. 

If a ſtatute inflicts a forfeiture of ſo much in a groſs ſum, 
and then diſtributes one part of the forfeiture of the queen, 
aud the other to the proſecutor, if the proſecutor will ſue, 
he ſhall have halt, but if he will not ſue, the queen ſhall 
have the whole ſor feiture; for the ſtatute makes * a 

forfeited, 


| | Intr. Paſch. 3 
5 Purſſow very. Baily. 255 2 
6 bb + an aQion, .of treſpaſs the. defendant pleaded 2 \ parol —— of a 
ſubmiſſion to ah award, and that the arbitrators — = W 


_ awarded, — the defendant ſhould: provide à couple of . parol fwbmiſ- 


pullets to be eaten at his boufe in ſ.tisfacton of the tre- $92 le a bar to 
paſs, And avers, that, he did provide à couple of pullets to; matter labels. 


be eaten at his houſe, and the plaintiff did not come, The, ted, though the 


plaintiff replied another award. And the defendant ten- en e ag 
dered ĩſſue upon it. And the plaintiff demurred. — is rough _ 
the com- 


time limited the award. 
rh > ep ES 


0 e time 255 were 125 PG nd alſo he h 


laid no venue wher wher re the, perfor nce was, war 
1 11 J e opinion, i hat the 751 was. 00k 7 Hen. 6. 36. 
ni li Mt ihe other exceprions' nn 


e 2 — 3 . 


TV's 7 were 


: 174 oi 11 
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\ Porezow were out of the caſe, And though he agreed there was a 
dan. Gifference/in the old books, which Mr. JYhitaker cited, 
„ tween where money was awarded, and where a collateral 
| matter; becauſe the law was taken then where a collateral 
matter was awarded the plaintiff had no remedy upon a 
parol ſubmiſſion to compel performance, as he had where 
money was awarded; for he might have debt for that: yet 
now he held the law to be otherwiſe, for as the law is now, 
0 D. ace, ante the (4) party might have an action upon the oaſe for the 
90. breach of his promiſe in non · performance of the ayyard. For 
the ſubmiſſion is an actual mutual promiſe to perſorm the 
award of the arbitrators; and in ſuch actions, while he was 
2 practiſer, and fince he had been judge; the ſubmiſſion had 
bern always held ſufficient evidence to maintain the action. 
And if ſo, then it is within the ſame reaſon, as where a ſub- 
miſſion is by bond, and a collateral matter is awarded J or 
where, upon a Para ſubmiſſion, money is awarded; in 
which caſes the award is a'good plea without nar gr 
* regard the party has a . to compel it. 


' Powell juſtice- 8 to have a reſpect ſor the old dif 

ce, and yet allowed, that an action might be maintain- 

ed upon a parol ſubmiſſion, upon non - performance (quod 

mirum videtur) i but he held, that the perſormance was well 

pleaded. * 

But the court would; not give — but exhorted 

itte parties to eat the pullets together; which they would 
W ho | have done at blk, "if they had had any brains. | 


1 9 to the venue, Holt ſaid, that was aided b y pleading 
| TY | oe 6s if in debt 64 a bogd no venue is laid 
1 bond was made, if the defendant pleads à releaſe, — 5 


nn „ the bond, and aide hens want of a venue, Afeernatur, 
4 4 *—_ wn? -[? 7 1 3 * iP 

1 — — . ea « > FHICH, i þ ir? * , Y 

es 


fonts” 25 1 "Davis — a 10 


'rit of rg of. a jud ren in the Marſhalſea, 

L 55 224 detein th 2 la ie that whereas 5. 

| We. wy "apud . Me, Ge. had put bis Horſe, to the de- 
feidant, who was a common | innkeeper,” fafely to, ke 

„ i, and fafely to r 1 ver, pre rationabili Yoon to e pai g 

| 1 1 the aintiff to th efendant, be the ee eiſdem die. 

hes adtunc 1 2 br aedidtis, e em pratdi aum 


1 — ene cuftadivit,” quod fpade- 'pracdifus a 4 ve 

n tatus, fuil 5, Ne tus m totaliter Jbo 
K 1 1 115 N wad þ given. for ad N 
And 2 wee rit of error this extep Boa was taken, 


* n A. 


Ne ee and, 


„e 3 e IJ . 


- 
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beating was within the juriſdiction, which ought to have been 2 
preciſely averred; for that the court would never intend any STanxion. 
thing to be within the juriſdiction of an inſerior court, that 

was not poſitively averred ſo to be; and wherever two mat- 

ters were laid in à declaration as the ſoundation of the 

plaintiff's action, and one was laid to be within the juriſ- 

diction, and the other not, that is ill. As in an indebitatus 

aſſumpſit if the promiſe is laid within the juriſdiction, but 

either no place is laid for the being indebted, or à place 

which is not averred to be within the juriſdiction, the de- 

elaration is ill. To, which, purpoſe there are many caſes. 80 

in an action cn the caſe for calling, the plaintiff. whore, per 

quod, ſhe loft her cuſtomers, the words were laid to be ſpoke - 

within the juriſdiction, . but the loſs of the cuſtomers was 

out of the juriſdiction, the aQjon, was held not to lie within 
the inferior juriſdiction. 1 Sid. 95. DEE 


All this was agreed by the counſel for the defendant in 
error; but then they inſiſted, that the immoderate riding 
and beating the horſe was laid only in aggravation of da- 
mages, and if that ſpecial matter had been left out, the 
action would have well lain for ſo negligently keeping his. 
horſe gued totaliter ſpoliatus fut. For this defendant being 
a common innkeeper, and having a reward for keeping this 
horſe, he is according to the reſolution of Gogg's. and Ber- 
nard's caſe, ante 90g. bound. to keep and deliver the horſe 
ſafely again, and is chargeable for not doing ſo, without. 
ſhewing any ſpecial neglect. So that the defendant in this- ; 
caſe is chargeable in an action upon the ar je np 
the e r of immoderate riding and abuſing the horſe, 
which is put in only to induce the jury to give greater da- 
mages. And that the action would lie without the ſpecial 
matter, a writ. was cited in the Regiffer 110. b. where the 
allegation was only general, uad the defendant am negli- 
| genter, c. euſtedivit, Nc. — % multipliciter drterloruiat 
fſuerunt, which cauld not be good, if a ſpecial damage were 
neceſſary to be ſhewn. . And if that be fo, then according 
to the. agreed difference in all the books, though the mat- 
tet, which is added in aggravation of damages, be out of 
the juriſdiction, yet the jury may well enquire of it, and it 
is well as long as the matter which is the gi of the aQion 
is alleged to be within the juriſdiction. Otherwiſe, if an 
part of the matter, which is neceſſary to maintain the ace- 4 
tion be out of the juriſdiction. And to Warrant this dif- e 
ference were cited 20 H. 6. 14. 37 H. 6. 2, 3. W. . 
448. March 47. W. Jenes 450. Cre. Car. 510. 1 Sid. 
342. . 2 Keb. 267, [ May wh foro wnacght o+5 


„ noni $41 12 16-303 l l er 374 
To this it was urged for the plaintiff, that there muſt be 
a fact alleged, as an inſtance of the neglect TI 


U4 
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and ſuch à general declaration, as had been put by the 
counſel for the defendant, would not have been good. And 
it that be neceſſary, there muſt be a place _ where that | 
r fact was done. ; 


The corre affirmed the fangen And Hot chief my 
tice faid, ſuppoſe the declaratior had been, that the defend- 


ant ſo negſigently kept the horſe,” that he was taken out of 


the ſtable, and rode a journey into Somerſetfbire, per quod he 
was much damnified ; yet the action might have been well 


maintained in that inferior court. For conſider what ſort 
of negle& this could be, it muſt have either been ſuffering 
the borſt to be taken out of the ſtable, and then abuſed; or 
elſs ſuffering him to be abuſed in the ſtable; and which ever 
of theſe it was, the neglect was at the able, in the juriſ- 


diction, by ſuffering the horſe to be taken out of the ſtable; 


or more apparently if he were abuſed in the ſtable. So if 
the neglect was ſtarving him, as I remember an hoſtler that 
uſed to greaſe the horſes teeth, to hinder them from voting 


i 21 oats; © "The default i is at the ſtable. | 


o x 


Prod juſtice. The caufe of action is laid well 3 
It is 2 good declaration, leaving out the ſpecial matter, 


upon the neglect. If the declaration had been, .as my lord 


chief. juſtice, has put the caſe, that the horſe was rid into 
Somet ſetſhire, and there beat, that is triable below; becauſe 
the feglect is within the inferior juriſdiction, which is the 


letting the horſe be carried out of the ſtable. oof i is only 


ſhewing | the manner of 22 be tie 


— 
* 
1 


II if? delt 


Upon a former argument af this caſe "Bak chief juſtice 
ſaid, -thstif that declaration had been here, the defendant 
could not have demurred, becauſe no venue was laid for the 


5 immode tate riding. He ſaid alſo, that the caſe of the tay- 


lot in Jenes and Croke differs bow this,. becauſe there the 


words were actionable of themſelves, and ſo the other mat- 
ter merely laid in aggravation. of damages. At the ſame 


time Powell; juſtice ſald, that the caſe of. the indebitatus 
ſumpſt differed; becauſe; both the being indebted and 


pramiſe, are neceſſyy to maintain the action. And ſo in 
treſpaſs. by the maſter ſot beating his ſervant, per _—_ ] 


(.) Vide ants vide amifitz becauſe (e) the per ued was neceſſary to 


2 


and the 


there cited. the 25. * we deen derber is dam 


- nit N «© ”, 
* : 


1 


— 


maintain the action. But bere the gif? of the action is only 
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Mr. Wordand Mr. Montague for the defendant, 
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Robert verſ. Harnage. 
. C. Salk. 659. 6 Mod. 228. 


N an action of debt upon a bond, the plaintiff declared in A bond by which 
common form, quod cum the defendant ſuch a day, Sc. the ger, en 

ud London in parachia beatae Mariae de arcubus in warda de 14 to goes 
ape per ſcriptum, &c. cognovit ſe teneri, & c. ſelvendum to the obliges in 

! X la - 

was thus (as far as concerned the preſent queſtion) via. the — aſs at- 


ſolvendum was to the lawful attorney of the plaintiff, or his obligee, or his 


tidem the plaintiff, &c. Upon ojer the bond was ſet out, and * vn 10 be paid 


tus, may be 


aſſigns; and the bond concluded thus: ſealed with my ſeal, * _ 


and dated in Fort St. David's in the Eaft Indies, ſuch a day, bond by which. 


r. Aſter oyer the defendant pleaded the variance in the when is 
ſelvendum in abatement, and the plaintiff demurred, 8 88 


obligee in a ſum. 


As to the variance mentioned in the plea, Mr. Broderick an paid to 
ſaid, that by the firſt words of Noverint, c. me J. S. * 
neri, &c. 7 N. there is a debt ſufficiently raiſed to J. L 
and though the ſoluendum be to J. S. as the book of 4 Edw. 4. 
29. is, or to a ſtranger, as the caſe is in 1 Sid. 295. 2 Keble 
$1. or as it is here, to the attorney, or aſſigns of the obli- . 
gee, the ſeluendum is void. And by the firſt words the debt If a bond bears 
is created, and conſequently the money payable to J. M. date at any plac 


4 Edw. 4. 1 Sid. and 2 Keble, ubi ſupra, whichwas agreed ny | 


by the court. And beſides Holt ſaid, that payment to his upon it be ated 
attorney, or to a perſon appointed by him, is a payment to * 1 
himſelf, and fo that was well enough” © plack. 


Then Mr. Parker ſhewed another variance, viz. that the 
bond was dated at Fort St. David's in the Ea, Indies, but 
the declaration was upon a bond, dated apud London, fc. 
and fo not the ſame bond. ones EY TROP 


Mr. Briderich aid, tat the place was laid as a venue; and 
not as the place of making the bond. n 
He chief juftice. Always where x bond has a place of 
date mentioned in the bond, you muſt make your declara- 
tion agree with it. Here the bond is mentioned to be dated 
_ at Fort St. David's in the Ea, Indi; therefore in yout de- 
MY 1877775 ſaid, . defendant apud Fort f 
t. David's in the EI Indies, viz," apud London in parachia 
c 


Powell 5aftice.” Dating 2 bend makes it cel. You | 
ſhould have declared, that the defetidant opud Fore $8, Be- 
vid i, Cc. ut ſupra, e 


4 


7 Io | 47 * 39 The 
. 


\ 
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RonzaT The court gave Mr, Broderick time to "ry if he could 


V. make it good. But he the next day deſpai t k 
Ha g y pairing to make it 
LE a good, moved to abate their own writ for ene | * 
| it was abated ee | 
. 
7 Ab Wells * Oſman. 


„e . { 8. C. 6 Mod. 238. 


= TPON a motion for a prohibition to the admiralty, i in 
a ſuit there for ſeamens wages, the caſe appeared to be 
l. Wilt the plaintiff built a ſhip and launched her, and 
Er upon a freaty between him —.— one Barell, who was to 
buy the ſhip of him, in order to get to be maſter of her 
(as is uſual in ſuch caſes) but before any bill of ſale exe- 
+ bes.  cuted by Melli to Me. Barell hires Oſman and other ſeamen 
the voyage. S. C. to launch and rig the ſhip, and. to go with bim in this ſhip 
cit. 2 Wil. 265. de propoſe ed, and ſends — aboard the ſhip, and 
' Seamen may fue Wells (a) permits them to come aboard; and there the ſea- 
5 men ce ued for four months, fitting the ſhip out to go 
pro 2 ts ſex: bot after, upon ſome differenc 1 Barell and 
ver hired by the llt, the treaty for the ſhip was broke off, and the things 
onmayit hoper- fetched from ſhipboard, and the ſeamen diſcharged, having. 
2 oped been with the, ſhip any lower than Deprford, where 
eye las 5% 5 Pr when they weht aboard. And now the ſeamen” 
I OPT, net A the admiralty agaioſt the body of the ſhip for their 
$41 26. 1180 A udon ſuggeſtion that the work and labour, was, 
| : 2 is a corpus comitatus, Mr. Eyre and Mr. Whitaker 
moved, or » providing. And they grounded their motion 
this, 2 that though here was 2 voyage intended, yet no 
e having deen made, the mariners could not ſue ip the 
ad 5 alty for Weir wages. For the reaſon gf the ee 

of the admiralty is, becauſe the ſuit i for — for wor 
and labour done upon the big b and that reaſon. js giyen 
in J Tov. 6d. which fails bers: . 
in the river of Thames. — 4 that this was "like the caſe of 


89 ught in the Fiver Thames Ao caſe-1 in a ſuit in 
. We of 990 a 3 — 
uch a contract mat 


585 h* 40 is wiſh the A 0 . "It . 
oOhje that, this was e common cou 
between” "the ſhip -builders ah the ma : 1 LL 
thitte Would err b 
— ſeamens rn * N 
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Halt chief juſtice. Suppoſe a maſter of a ſhip deſigns to go WI ins 

n voyage, and hires and takes aboard ſeamen in order to it; 

afterwards the owners cannot agree about ſending the ſhip 

the voyage, and upon that the ſeamen are diſcharged; ſhall 

not the ſeamen have the ſame remedy for their wages, they | 

ſhouſd have had, if the ſhip had gone the voyage? The rea- Sins al 

ſon of the admiralty r is, becauſe they are mari- | 

ners, and they areequally entitled to their wages das if they 

bad gone the voyage, and therefore it is plain they ſhall have 

the remedy again the hip, in that caſe, for their wages. 

Then the matter is, if it makes any difference, that the 

ſhip was not ſold to owners,” but was ſtill in the builder's 

bands. The builder permits the intended maſter to i* 

ſeamen on board, and then he and the buyer” differ ; 

that take away the ſeamens remedy? No. The Lautes 
ermittipg the ſeamen to be put on board, conſents to 

| the Cha e upon the ſhip, and by his own act makes it lia» 

ble to the wages. And there is no reaſon to conſider. the 

builder,” for when he: truſts the re ſo far as to lee 

the ſeamen go aboard, there is*no reaſon to help him. The | 

N this proceeding in the ts is uſage time out 

mind. 


6 


1 
, Fe juſtice, | Its 7 e ee en We 
+ hip, in ordet to a voyages though the voyage nvor pro- 
ceeds, are n to their!“ wages. And there is 
why they ſhould have this remedy; becauſe | 
Fa admiralty the. body of the ſhip is hHableg and the (a) Acc. ab: 
amen may join in adion. They are hired fot ſucty a voy- a4. pl. 4.2 Wc. 
„ac bey ook no farther, they do not concern them 5 
yes with the. property of the ſbip, nor are p to the bill Beslst ode 
80 ſale, or any qther matters. between/ the. maſtor and the 1 
7 2 15 there ſora ĩt would be hard for ury thing that 
e maſter and the bulldet to take away their 
Je. And, , the builder might have taken ſecus 
to Je mnified. hefore he Jet abe ſtamem come aboard 


lap, and.t wma my 
M7 209901 273 125; 3 
Beſides.” Halt chief juflice xd, ths upon the ey hm „v 24395 
matter appeared to them to Bᷣẽ for ſeame wages T3 
profa the admiral apr ok defer dirt de 
tl roma to plead; he mighrap | (This\wis 48. to * 5 
the defendang· Myllfs property — ind, ag as N. et ea bal 
f ee ITO pegs iy 0 * 09 11 KY Ang 
- , 52 a 914 41 
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- The: x motion was bene, ki nw: 
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Not J | 
To Pap ple of a > Wit a; error of a judgment in the common 785 in 


* + releaſe of errors an action of debt upon a bond for 600/., and want of 


—— 1 an original affigned for error; , ut the plaintiff in error had 


was another not taken out a certiorari, and get the want of the original 
Judgment of the certified, The entry of the judgment was, e guerens re- 
chat upon which aſſet. debitum prgedictum Pi damna occaſian⸗ detentionts debiti 
4 8 us ad, e, The defendant in error came in gratis, and 
+» ary pleaded that the plaiouff p er ſeriptum ſuum, tc. datum ſuch a 

— chat, day (which, was after the j 2 Sent remiſiſet, reanaſſet, &c, 
ke ought o'er + the errors in the judgment, The plaintiſt craved oyer, of the 
8. C. 6 Mor. Teleaſe, and upon cer it appeared. to be a releaſe of all errors, 
235 · Oc. in 1 3 gment for, 600.1. debt, beſides coſts of ſuit, 
Cant ac And after eher he replied, that there were:.two judgments 
207 the 77 for the ſame ſum, and that this releaſe 
given (i rors in, the other judgment, abſque hoc, 

Une 35 ors in the Jen 10 Wallas. 


* And to 5 wit "hore was a demurterr. 
apſſtes 8 which the git of ore is biopgbt, is good, as an pai the other 
| Ftoeoks there cited rw Be 


1 of® The court held the replication naught, becauſe the . 
Aates tharthe tiff did notcim/bivpleadet forth the record of the judgment 
plaintiff releaſed ſpecial, av:of- what term, Er. but pleaded generally, . quod 
abe alen Huems dus adde, e, And Fial chief jultice Held; ' that che 
upon which er- traverſe tod was naught," being e an, intent, like 
1 it the trayerſe of tha ui 1. 10 1 Sun 10, 27 "Bennett 
that . v. Jalinte : But that! the piaintiff ou ht in hi ve plc atidn to 
| 1 have plcacediibe 2 large, — be Ke 
— = ae Kage that it — — traverſe br that” nothing 
en which errer elſe could be travrſed in this vaſe, but the tent of che f 
E And quacre per Seltaldv to the opfmbn of Flu; 2 
what would: have been the n bat 
could: have only rejoined bar it Was 2 teleafe 
ment in queſtion,” ot ahur pifft* flo isgulnetur pi 
then the intent of, the {Rad muſt 1 heels tf df 


oy! ira - 


TY 3g 07 AL b »- V2 $254 
65/8 welt TS aq ples) thas ie 


zelaxa/in, which: d =time. paſt; and might be 
1 5 = 


bs und that the judgment may Foo —— — 


e eee ee far ee ee 


Ren od, 235 vide ante 2005, 1006, Tho the oFerative words of a 
." 8 e valeſs the time from 
. _ which they ſhall operate is lo ami jo the tot A judgment in the common pleas upon demurrer 

N 1 damages for the detention of the debt may be deſcrided as a judgment 


tall much debt, beſides coſts of ſuit, 8. C. . 3 Salk. 214. 
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ut . the court 
red, that it was —— dard fuck 3 day relax- 


. | 


I 8 © Ff FEW 


| Mich. Term 3 Anne regine. 
et, which tied it down to that day, which was after the 
RE. DEE "ID 


Then he took another exception, that there was a vari- 


ance between the judgment recited in the releaſe, and the 
judgment upon which this writ of error was brought; for 


that the judgment recited in the releaſe was a judgment for 


1047 
Davananxryt 


Rar Tor. 


6001. debt, and coſts ; and the judgment before the court 


was for 600 J. debt, and damages pro detentione debiti. He 
agreed, if it had been damna generally, it would have been 
well ; becauſe damna ſignifies coſts, but here the ſenſe was 
determined to damages, by adding the words pro detentione 
debiti, and excluded coſts. | 


But to this it was anſwered and agreed by the court, that 
the conſtant form of entries of judgments in debt upon de- 
murrer in the common pleas was thus, and that they gave 


cofts by. the name of damna pro detentione debiti, and that the 


court would take notice of the form of entries in that court; 
though in caſe of judgments after a verdict in debt in that 
court, and in caſe of judgments either upon demurrer, or 
after a verdict, in debt in this court, the entry is debitum 
ſuum praedifium necnon —— libras pro damnis ſuis que ſuſtinuit 
tam occaſione detentionis debiti illius, quam pro miſit at cuflagiis 
ſuis, e. (Note, This ſeems to be the moſt proper entry.) 


Er relatione magiftri Salkeld counſel with the plaintiff in 
error. And note, that he ſaid, that there was another 
fault in the replication, which was not ſeen by Mr. Bree, 


viz, that the pretended judgment was pleaded as a 74 | 


ment verſus praedictum Willielmum, whereas the name of 
plaintiff in error was Robert, | 


Holt chief juſtice ſaid alſo, that there was no variance, 
for the words of the releaſe are only 6001. beſides coſts of 
ſuit, which do not affirm poſitively, that there were any 
coſts of ſuit, nor can it be neceſſarily inferred from them. 


Mr. Ey laid, that admitting the variance in the releaſe, 
yet the court could not reverſe the judgment without ex- 


amining the errors, and that the want of an original was not 


well aſſigned. For that to make the aſſignment of that error 


compleat, the ꝓlaintiff ought to take out a certiorari, and get 
the want of the original returned, and ſo ſatiafy the court, 


that there was no original. 


To which Holt chief juſtice anſwered, that indeed true 
it is, that where the want of an original is aſſigned for er- 
ror, the courſe. is for the plaintiff in error, before he can 
bring in the defendant to plead to the errors, to ſuc out a 
certiorari, and get a certificate, that 1 
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besser But if-the-defendant wilt come in prallt Without Iidetb, 
' Narres. 


and plead a releaſe, he confeſſes the error; and if there be 
an original, he muſt take out a certiorari, and get it certi- 


judgment reverſed. 


93 4% 


bed; or olfe it ſhalf be taken that there is none, and the 


od the plaintiff nil cio per breve,. 


© The judgme | nt was, quod the 
ni, G within a fortnight. 
** vas +; Backs [wp 4 


See this caſe ftirred' again, and ſome exceptions taken, 
and the caſc ſtated from the record. Po. 1052, 


9 . 
- * 
4* 


Treviban ver/. Lawrence. 
Ark de face of the caſe. « Hite, 10 1 
. 4941 lt on n 197 
It was argued on the behalf of the plaintiF'in the eject- 
ment, that the judgment in the ſtirs fatiar\ made ſuch an 
alteration; that ĩt put the original judgment out of the eaſe, 
and was af itſelf without that a ſufficient title for the plain- 


tiff: and therefore, though the judgment, which they had 


gwen in evidence, did vary from the judgment recited in 
the ſeire ſarias ; yet the producing the original judgment not 
2 to maintain the title, that vat tance uld 
not be material, and that the judgment in the ſcirt factas did 


(s) Acc. 1Will, make an alteration. It was urged that the (3) Afri farin, 
.2 Wfa 51. was not a mere writ of execution, but was in nature of an 


68. 


aQion, and came in lieu of a new original; and therefore 
to. authorize. the plaintiſf's attorney to ſue out a ſeire farias, 
be muſb have new warrant; other wiſe of ſuing out a writ 
of execution. And fo is the caſe-it* 3 Oro; And a releaſe 
of all actions is a bar to a ſcire facias, otherwiſe of an exe- 
cutions Lit. ſert. 503. and the caſe in 34 Hen. 6. 22 
was cited, where in replevin by leſſee for years, 'the leſſor 
avows, that an elagit iſſued, reciting a judgment, and hom 
the plaintiff: had prayed an lait, and that upon it the ſherift 
delivered the defendant the lands in queſtion, by virtue of 
dich the avowant was poſſeſſed, and being ſo poſſeſſed de- 
miſed to the plaintiff for years rendering rent, and for rent 
artear, t. And upon exception this avowty was held to 
der good, without ſhewing the judgment. So here, the 
judgment in the. ire facias is a ſuſncient title to the plaintiff, ö 


Secondly, It was urged, that; this was no variance, be 
cauſes where the record is between the ſame parties, and 


fox. the ſame/ matter, upon the iſſue of nu tiel record, 1 vi" 
| ringer in-thoday Fe material. Hob. 40g 2 Nell 576. 
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. . Thirdly, Tbe judgment of Mieb. 1656, which is found TzzviBan 
in hacc. verba in the verdict, is not by any thing ſound in the Laster 
verdict, affirmed to be the record, on which the ſcire facias 
was grounded. : 

Fourthly, The terre-tenants, among whom was the de- 
fendant, baving been returned, warned on the ſcire facias, 
and having appeared and pleaded nul tie! record, and that 
tried againſt them, are now eſtopped, to ſay there is no ſuch 

judgment of Trinity term, 1656. 


Mr. Broderick for the defendant argued, that there was 

no title found for the plaintiff, for that the foundation of 

the plaintiff's title was the judgment, and that the recita] 
of ſuch a judgment in the ſcire facias was not a ſufficient 
evidence, that there was ſuch a judgment, but that the, ori. 
ginal judgment ought to be produced, and not only the 
record of the ſeire facias, and judgment thereupon. And 
for that he cited 2 Kb. 499. and wherever a man, is to 
make a title to himſelf, the recital of one record in another 
is not a ſufficient evidence, that there is ſuch a record, 
without producing the original record. 


Secondly, The judgment here found is of another term, 
which is going a ſtep farther than bare not producing the 
original judgment. And though upon the iſſue of nul tie! 
record, there is ſuch 2 judgment adjudged to be as js recited 
in the ſcire facias, viz. of Trinity term 1656, that will not, 
eſtop the defendant, becauſe there are other deſendantz, 
who muſt be bound, and turned out of poſſeſſion y this 
eſtoppel (for if execution go it muſt go againſt all the tet · 
retenants) who are ſtrangers to the judgment in the ſcire, 
facies. l | bs: | * 


Tbirdly, The judgment in the ſcire facras makes no al- 
teration, If an executor brings a ſcire ſacias on a 150 
ment, or a recogniſance, and gets 2 quod habeat 
executionem, and dies inteſtate, the adminiſtrator, de. boni: 
non muſt bring a ſcire facias upon the original judgment,. 
and cannot proceed upon the judgment in the Jing facias, | 
The difference. is, that (a) theri and officers need not W . 5320 
plead. the judgment, for they are to labk no further than; Will 245. Bl. 
the proceſs, which comes to them, which they ate to exe- 365. ane 733. 
cute, and not to take upon them to judge, whether it be . 
legal or no, but the party himſelf mult plead the judgment. 


Holt chief juſtice. . The caſe of 34 Hen. 6. is nothing 
to the purpoſe, for, there, was a demiſe ſhewed to the leſſec, 
which (6) was all that was neceſſary to be ſhewn, being an (2) 5ed vile , 
00 againl bis ond leflee, and All the elf is Inger . 


* 


* . 


* 
0 
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Pinar nent. It is 4 ſufficient commencement of a particular 


that th 
tail ſn | 
tried; but he may ſay, that there was ſome matter omit- 


er, Eftate, in an avowry upon his own leſſee ; but it — be a 
. queſtion; whether it would have been good, if it had been 


an avowry ſor rent by tenant by elegit of a reverſion, againſt 


à leſſee by a leaſe prior to his title, ¶ Note, this is the 


reaſon the book goes upon, becauſe the leſſee is eſtopped 


dy the leaſe to plead nil in tenementis, and ſo conſequently - 
13 the leflor's title is not in queſtion. ] ; : |; 


Helt chief juſtice. If the leaſe depended upon the va- 


 riance, it is certainly a variance. For the judgment hath 


a different relation, and the charge in caſe of the one ex - 
tends much farther then the charge in caſe of the other ; 


the one charges all the lands, of which the defendant was 


ſeiſed the fixth of June 1656. the other thoſe only, of which 
be was ſeiſed the twenty-third of Oober 1656. and the 


inquiry is different. 


But the queſtion is, if the defendant is not for ever 
,concluded, For the judgment is ſet forth in the ſcire ſa- 
tiat, as a judgment of Trinity term, and the terre - tenants 
have pleaded, nul fiel record, and the iſſue is tried againſt 
you, and it is entred on the roll, quod habetur tale recordum : 
can you falſify this in the point tried? There is no need 
in this caſe for the plaintiff to ſhew any judgment, becauſe 
upon ifſue upon nul tiel record it is found that there is ſuch 


2 judgment, and the defendant can never ſay, that this was 


not the judgment againſt him, but that it was another 
judgment ; becauſe it is determined already againſt bim, 
is ſuch a judgment againſt him. As the iſſue in 
never fallify a verdi in a real action, in the point 


ted. As. put caſe in any,real action, there was a verdict 
againſt tenant in tail, the iſſue in tail can never falfify this 
verdict in the point tried directly, but only in's ſpecial 


manner, as by ſaying that ſome evidence was omitted, &c. 


The judgment in the ſeire facias does alter the matter, 
as in the caſe of Obryan. and Ram, 3 Mod. 186. where 


judgment was obtained againſt a feme ſale. She marries; 
then the plaintiff ſues'a ſcire facias againſt huſband and wiſe, 
aud has a judgment guod babeat executionem againſt both. 
Then the wife dies, and the plaintiff ſues out a ſcire faciar . 
-. againſt the huſband, and has judgment guid habeat execu- 
- tronem againſt him, and , t 


error out of Ireland: and fo vice verſa (in the caſe of Moodyer 


hr againſt Greſham, Mich g Will. 3. B. R.) Salk. 116. a feme 


recovered a judgment, and then took huſband, and the 


. huſband and wife ſued out ſcire facias, and had judgment 


quod: babeant \exteutionem, und "then the wife died, and the 
huſband brought a ſcire facias, and had execution. 


a 


- gpm > 2 oo co a.o a a= my av as... 


o be well, upon a writ of 
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_ The caſe of Tilborne verſ. Rag in 1655. 2 Sid. 12. cited Tazxzvinan 
ante 590. was thus: the defendant in a judgment was te- 1 „ng: 
nant in tail, and died, and upon a — facias againſt the , 
heir and terre · tenants the iſſue in tail was returned heir and 
terre - tenant, and warned, and zudgment was given againſt 
him by default, and the intailed lands were extended upon 
an elegit; and upon an ejectment brought by the tenant by 
elegit, the deed of intail was given in evidence, and all this 
matter ſpecially found. And it was reſolved, becauſe the 
defendant: had an opportunity to have pleaded this once to 
the ſcire facias, and had not pleaded it, be was eſtopped to 
ſay it now; and ſo a judgment that did not bind the iſſue in 
tail at firſt, was by his neglect of pleading his title to the 
ſcire facias made an unavoidable charge upon him. And 
that reſolution was founded on the book of 39 Af]. 18. where 
the eſtoppel is of ſuch a nature, as that it creates an in- 
tereſt in, or works upon, the eſtate of the land, there the 
jury are eſtopped. If this caſe had been in ſpecial plead- 
ing, and the plaintiff had (a) declared in debt upon a 
judgment of Trinity term 1656, and the defendant had 
leaded nul tiel record, if the plaintiff had replied, gued ba- 
tar tale recordum, he had been gone; but if he had replied 
this ſcire facias, añd all the proceedings upon it, and con- 
_ cluded his replication upon the eſtoppel, the defendant had, 
been cohcluded, So upon a demiſe by indenture, by one 
who has nothing in the land, if the leſſor brings debt for 
rent, and (b) declares upon the demiſe, and the defendant 
pleads nihil habuit in tenementis, if the plaintiff replies that 
he had a ſufficient eftate whereout to make the demiſe, he | 
le) has loſt. the benefit of the eſtoppe];z bat if ke replied (c) D. ace- pot 
that the leaſe was made by indenture, and concludes, unde 
petit judicium, if he ſhall plead this plea againſt his own ac- 
ceptance of the leaſe by indenture, there the (4) defendant (4) D. acc. poſt 
ſh Il be eftopped; but if the defendant hud pleaded ni / debet, **5* 
the plaintiff might have taken advantage of the eſtoppe] upon 
evidence, becauſe the pleadings are nat hrought to ſuch a 
point in the caſe, as to give the plaintiff an opportunity of 
replying the eſtoppel. | | 
| Paewelljuſtice. Here the iſſue iggried by the record, and 
here is: the judgment of the court, guad habetur tale recordum, 
and you and all that claim under you are eſtopped by this, 
to ſay there is no ſuch judgment. And as to the other de- 
ſendants you ſpeak of, we muſt take it, that all theſe either 
were defendants, in the ſcire faciat, or claim under them 
that were, becauſe all the lands muſt be taken to have been 
extended upon the elegit. The law is clearly with the caſe 
- of Tilburn.and Raggy if ſeire fect is returned, and the heir in 
O Note," Holt chief 6.44, the platoriff in fuch a aſe - a5 igh! . 
r 
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Tv, tail omits his time of coming in 1 W and lets 


Lawnznct, 


Favle of original. in error in propria perſona afligns for errot the want of an 
original, Cc. et ſuper hoc the defendant in error fimiliter 


Releafe of errors 


„ 


Pede. 


* 34 8 Tentered iy Mur bot 


, of St. Mary le Bow in 


judgment go by default. 
This term the caſe came on again in the paper, and after 


opening the caſe only by Mr. — for the plaintiff, nobody - 


offering to argue for the ants Judgment was siven 


for the plaintiff. 
The judges 


4 Ll 


nid but little, 28 I was inforthed, for I could 


not vhs where 1 fat, and what they did ſay was to the ſame 


effect with what had been ſaid before, and all a —— to give 
judgment upon the point of the eſtoppel. 313 
cited the caſe of Day ver/. Guildford, 1 Lev. 414 (which is 


a caſe of the ſame x Ant with that of Thurn verſ. Rage) 
Vere tenant for life, the reverſion to his ſon and heir in - 


fee, acknowledged a ſtatute, and the heir let 8 go by 
Mm Sc. as in that caſe, ; 


Note; Mr, Broderick in his argument in Zafter term cited 


a caſe between Manaton and Norris, 34 Car. 2+ but what it 


9 


ſeveral 


Daxvenant ven Rafter. Ante I oak. 


RROR of a judgment in · the common pleas, i in an 


action of debt upon a bond of 600. and judgment by 
nil dicit, quod the plaintiff recuperet verſus the defendant de- 
bitum ſuum praeditium et damna ſua occaſione ditentiomis debiti 


illius ad 50 ſolidos tidem the plaintiff ex afſenſu ſus per curiam 


hic adjudicata, et the defendant in miſericordia. The plaintiff 


venit by attorney, and prays cyer of the writ of error, which 
is entered in haeg verba, and then pleads, quod the plaintiff 

aediflum breve de errore 

cauſe after the judgment, and before the writ of error 
ſued forth, viz. 10 F 1703 at London, in the pariſh 
e ward of Cheap, the plaintiff per 
nomen, © c., per quoddam — 


datum the ſame day and years ramp, relaxaſſ.t, et in per- ; 


petuum gquiete- clamaſſet to the ant omnes et omnimodes 
arrares, c. Babitos, fattes, &c. in, circa, tangentes feu con- 


* cernentes juditium praedifium, ſeu in, circa, tangentes froe con- 
 cernentes aligua warranta,. Ec. \quaecungue de uri aliquo mode 
ade petit ja- 
dicium, fi praedifius the plaintiff, breve, de. errore-practitium | 


concernentia idem; et hoc: paratus.oft.v 


=. equi aut manutenere debeat, ot quod idem in omnibus 


* "09 


* 


Holt (aid to it, that in that caſe the award 0 was Joiat * | 


| ſeu manutenere non dtbet, 


ſuum relaxationis, &c. gerens 


--The plain raves ger of the zleaſe, 30d it 
uh e «relate by; the plain» 
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tiff to the defendant of all and all manner of errors, &c. 3 
had, made, Cc. in, about, touching or concerning one Rr. 
judgment obtained againſt the plaintiff by the defendant ; 
this preſent Hilary term for 600/. debt, beſides coſls of 
ſuit, or in touching or concerning any warrant, Sc. what- 
ſoever, of or any way concerning the ſame; In witneſs, Cc. 
the roth of February 1703. And then replies, quad the de- 
fendant in the ſame term of St. Hilary in the plea of the 
defendant mentioned dus judicia de fimili ſumma et cauſa ac- 
tiants 'verſus eundem the plaintiff obtinuit, and that the plain- 
tiff the aforeſaid deed of releaſe ſuperius recitatum non didit, 
nec intenſ inter eos fore dat. ſuit, tempore ſigillationis ejuſdem, 
of the errors, &c. de et circa judicium praedifium, of which 
he has now brought his writ of error, ſed de alio judicio fic ut 
pragfertur obtent. abſque hoc, quod the plaintiff remiſit, relaxa- 
vit, Cc. to the defendant omnes et omnimodos errores, &c. in 
Judicio praedifio modo et forma prout he has alleged, et hoc pa- 
ratus eft verificare; unde the plaintiff ut prius ſays, quod in 
record, Sic. manifefle g erratum, allegando errores praeditlos 
ſuperius per ipſum allegatos; and prays, quod judicium praadic- 
tum ob_errores praedictos, et alios errores in records et proceſſu 
praediftis compertos, revocetur, &c. And to this the de- 
fendant demurs, and the plaintiff joined in demurter. 


Note, the placita was, Placita irrotulata apud Weflmmaſte- 
rium coram Thoma Trevor, &c. juſticiariis dominae reg inae de 
banco de termino ſan#i Hilarii, anno regni dominae Annas Dei 


gratia Angliae, &c. ſecundo, F | 


Mr. Broderick moved on the rule for judgment ni/, and 
took this exception to the plea, that the defendant in the 
concluſion of his plea prays that the judgment may be af- 
firmed, whereas he ought to conclude it upon the eſtoppel, 
if the plaintiff manutenere ſeu proſequi. debeat his writ of error 
againſt the defendant contrary to his owe deed of releaſe, | 

ſo is the entry in Sir William Pelham's caſe, 1 Co. 114. 

4. and 21 'Edw. 4. 43. another-entry accordingly. (Note, | 
in the book of Edi. 4. there is no contra e. nor 
breve, but it is pleaded to the errots.) For the cqurt upon 
this plea cannot affirm, the judgment, but can only award a 
nil copiat per breve as they have done in this caſe. And it 
is a general rule, that (a) wherever the defendant by bis (% Acc. ante 
Plea demands ſuch a judgment as the court cannot give, the 338. and fee the 
plea is ill. And upon that foundation the caſe of Biſſ ver, books there 
Harcourt,  Carth. 137. Mad. 281. Salk. 177 Was ruled, * / 
where in a/ſumpfit-the defendant pleaded in abatement an . 
attainder in the plaintiff, and the plaintiff replied a pardon, 
and concluded his replication,” unde petit julicium et damna, 
Cc. and that was held to be'a'difeontinuance, "for be oughe 
not to have concluded in bar, but only have affirmed 
n „5 oo (a); for 


* 


1954 Mich. Term, 3 Anna reginæ. 


| Dayznanrt (a); for the matter of the replication being triable by the 
. record, and not by the country (in which caſe only upon a 
plüwKkea in abatement after trial had the plaintiff can have final 
judgment) the plaintiff could have only a reſpondes oufter. 

- To this it was anſwered and reſolved by the court, that the 

beginning of the plea, and the concluſion of it, till you 

come to thoſe words, et gutd idem judicium, Cc. was proper 

and right,: and therefore the addition of thoſe words was but 

I. ſurpluſage, and that ſhould be rejected. And Holt and 

= Powell ſaid, that the plea was a (5) bar of the writ of er- 

* ror; and Powell ſaid, he wondered how Mr. Broderick could 


fancy it was an eſtoppel. Halt. ſaid, that where in debt for 


rent the plaintiff counts on a demiſe, and does not ſay by 
indenture, the defendant pleads ui habuit in tenementis the 
plaintiff may reply the demiſe was by indenture, and demand 
judgment, if againſt that the defendant ſhall be admitted to 
(ch D. ace. ante plead the plea (c) it is a good replication, and the defend- 


zogr. , ant is eſtopped. But if in that caſe the defendant had re- 
(4 D. acc. an:e plied an eſtate, and gone to iſſue, on evidence the (4) iſſue 
1031. might have been againſt him, becauſe he did not rely on 


the eſtoppel in pleading; but here this releaſe is not an eſ- 
toppel, but a bar. ; 


Then Mr. Broderick took another exception, that it was 

-. Not averred any-where in the plea, that this judgment, of 
which the writ of error was brought, was the ſame judg- 
ment, the errors in which were releaſed, except only in the 
body of the pleading of the releaſe, as if there was ſuch an 
averment in the releaſe jcſelf, which was naught; for no 

. Iſſue could be taken on that; but there ought to have been 

. a diſtinct averment of that, either in the end of the plea, 

as you ſee it often in pleas of recoveries in other actions, &c. 

or elſe after the words, de et concernen. judicium pratdiftum, 


the defendant ſhould have added, exifens idem judicium, of 


| which the plaintiff has now brought his writ of ertor; and 
: ſo upon that averment iſſue might have been taken, 


Bak chief juſtice ſald, there was never ſuch a form of 
_ pleading. | And Poul ſaid, it was better this way. 


Hul chief juſtice. The plea is good now after the releaſe 


is ſet out upon oyer, for now it appears to be a releaſe of | 


this judgment, and it ſhall not be intended that there was 


another Pr amy between the fame parties of the ſame 


term. 
another ö 


Fou ſhou 


d your replication is not good; for if there were 
ddgment, io which this releaſe might be applied, 
d have pleaded it ſpecially and certainly, and have 

averred, that this releaſe was a releaſe of the errors in that 
Judgment, and fo have given the plaintiff an opportunity of 

. {a) This was not fajd by Mr. Broderick, but I report it'as ame of the caſe of Biſſe 
9. Harcourt, as I have often hedrd it from the cf juſtice. Note an the firft. editions 
/ (5) The words Holt uſed were © Diſcharge of the errors.” Note jo the f edition. + _ 

g {i 8. a . | | 1 anſwering 
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anſwering that judgment, as by pleading nul tiel record. For Davexant 
if there be no ſuch record, the very foundation of your re- R. 
plication is gone; for if there be no other judgment, this | 


releaſe releaſes this judgment, and the traverſe is of a thing 
in the air. ˖ ” J 


Mr. Eyre ſald, that there was a precedent in Rafal, where 
a releaſe of errors was pleaded, and the concluſion of the 
plea was as this is, But the court agreed it was not the 
proper way of pleading. | 


The court would not alter the rule. 


Copley ver/. Delaunoy. 


Nan action of debt upon a bond in the common pleas ; 
| the plaintiff declares, quod cum the defendant at 2 n 
Cc. per quoddam ſuum obligatorium, &c. omitting the word 8 
ſcriptum. The defendant prays oyer of the bond, and it is dg — 
entred in haet verba, and pleads in bar, that the plaintiff pl<aded in bar, 
had not ſpecified the bond according to the act of patlia- err 
ment, and the plaiatiff demurred. 2 


Mr. ſerjeant Whitaker moved the court upon the rule for 
judgment for the plaintiff, ni, Wc. that this was a good 
plea in bar, for it was a temporary bar. Like the caſe of  gemurrer ad- 
an outlawry, which is a good plea in bar in an action of mits nothing but 
debt. And: as in this caſe, after the time limited in the e well 
act of parliament, or that the plaintiff has paid the penalty, 3 
he is entitled to ſue again; ſo in the caſe of an outlawry, mg += 
after a pardon, or reverſal of the outlawry by writ of error, D. acc. m 
the party is reſtored to his action. And yet the judgment 2173: V'«© 
upon the plea in bar is final to the plaintiff in that caſe, as Pn 


well as in this; and therefore this may as well be pleaded — — which 


in bar as that. Secondly, if this be no plea in bar, yet now ple-ded in abate- 

by the demurrer the plaintitf has confeſſed, that he has not 3 * 

ſpecified the bond, and therefore the court cannot give — 5 ' 
judgment for him; for by the expreſs words of the act of bot admit l. 
parliament the debt_is not recoverable. Thirdly, the de- — 1 yu 

 claration is naught, for the omiſſion of ſeriptum; for the of 
debt cannot be raiſed without dect. 1 


 Serjeant Selly. That the reaſon of the caſe of outlawry in ace 
is, becauſe the debt is forfeited to the crown, and "4s — bod / tis 
plaintiff had no right of action, which diſtinguiſhes it from ®<<2* to fare 


this caſe, But that according to Ferrar's caſe, if this plea ww thao | 
be a good bar, it muſt be a perpetual bar, which it is not ſv»modlgato 
by the act of parliament, and therefore it is no plea in bar, pow oam_ 
As to the third objection, he ſaid, that the bond being ſet eee a 

out upon over, it did now hich the court, word Krigum 


3 971 . 


* 


* 


4 
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Corr that there was ſuch a bond, and that made the declaration 


"6 7 
DzLaunov. good. | 
bar, for it is a temporary bar, and that is but a plea in abate- 
ment; and that is the difference between a plea in abate- 
ment and bar. | 

Tracy. The words are, the debt ſhall- not de recover - 
able, but yet the right of action remains. The difference 
in the caſe of outlawry in the plaintiff, where it ſhall be 
pleaded in abatement, and where in bar, makes this matter 
plain. In treſpaſs, and other actions where the damages 
55 are uncertain, and conſequently the right of action not for- 
88 Gilb. feited, there (a) outlawry can be only pleaded in abate- 
Co. Lit, 228, b. Ment; becauſe, though the plaintiff is under a diſability of 
F ſuing, yet the right of action remains in him; Otherwiſe 
in debt, aſſumpſit for a ſum certain, Cc. there the debt 


being forfeited to the crown, the plaidtiff has no right of 


1 Gilb. action in him, and therefore. in (6) thoſe caſes outlawry may 
Co, Lit. 128. b. be pleaded in bar. But the proper way of pleading this is, 
| with a ſi reſponderi debeat quouſque, &. | ke 
Trevor chief juſtice, As to the demurrer, though (c) it 
does confeſs the matter of not ſpecifying, yet that fhall not 
binder the plaintiff from having his judgment; for want of 
a ſpecification, like all other matters, muſt be taken ad- 
vantage of in a regular way, and by proper pleading. 
Tracy juſtice. As to the third objection, the cafe of Sir 
William Courtney verſ. Grenville, Cro. Car. 209. is in point, 
that it is well enough. Note, in that caſe, per quoddem 


a profert of the bond in the end of the declaration, and upon 


R — * * 


found by the verdict upon iſſue upon ſolvit, chat there is a 


debt due to the plaintiff, the court gave judgment for him. 


5 d And the like judgment-was given in this caſe, the rule 
deing made abſolute. 5 5 277 

) It ſeems it is no confeffion, fi 10 'confell; S410 $33 1870 hs 
de plenty, Rex ab bib of Chetr, Koo 10 the cg, = ae 
© * 7. "Fiſhop of Wincheſter verſe, Wright, 


a bal debt for rent upon 2 demiſe of 4 fiſhery * to 
for rentreferved 1 the defendant for three lives, the plaintiff in bis 


Ter desde decters ten fet out the demiſe, virtute cujus the Welle | 


continuance of entered, of ſuit et adbuc oft inde poſſeſſunatus. The defend- 
the leaſe, Des ant plesded ut! debet, and there Was: verdict for the 


Co. L. 47, a+ 


and fee Co. Lit. 47. . 1th. E. N. 4. 0d the books there cited. and $ Ann, e. 14. f. 4. 
In debt for rent Under s leaſe for three lives, if the declaration, after ſtating the leaſe alleged 


that the leſſee by virtue thereof entered and was and RN is thereof „it 'cannor be intended 


even ufter s verchct for the plaintiff on the iffug of nil debet, that the eſtate was determined before 
— — | —E ce 


2 * — 
> 3 
* 


/ 


Trever chief juſtice. This matter cannot: be pleaded in 


_ fſeriptum. ſuum obligatorium was left out; but yet there being 


oyer the condition of the bond being ſet forth, and by that 
it appearing to be a bond with a condition, and alfo it being 


3 | | | . 2 * plai tiff, 
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plaintiff. And ſerjeant Pratt moved in arreſt of judgment, 

that it appeared upon the declaration, that the eſtate for 

three lives was continuing, and therefore debt did not lie, 
it being a rent iſſuing out of a freehold, 


Serjeant Hooper in anſwer ſaid, that this was well enough 
after a verdiQ, for that ni! debet put all the matter in iſſue, 
and if the eſtate had not been determined, the plaintiff 
could not have had a verdict; and that that matter indeed 
was the greateſt matter litigated at the trial, and therefore 
the continujng not appearing directly, the court would 
take the eſtate to be determined. 


Pratt (aid, that the averment in the declaration of the 
ſuit et adhuc, &c. was an expreſs averment that the eſtate 
did continue ; but if it were only indifferent, it would not 
be good, for the plaintiff ought to ſhew expreſsly in his de- 
claration, that the eſtate for three lives was determined, or 
elſe he was not jntituled to bring his action of debt within 
the ſtatute of Hen. 8. Which was agreed by the court, 
and the judgment arreſted. | a 


Buckſome ver/. Hoſkin. 


Writ of error was brought of a judgment in eject- 
"A ment in the common pleas, and the defendant in 
ejror ſued out a Aire facias quare exerutionem non, to compel 
the plaintiff to aſſign his errors, and there was a variance 


in the Fire facias from the 1 J % for the judgment 


was of two meſſuages, and the ſcire ſacias recited it to be 
but of one. And Mr. Raymond for the plaintiff in error, 
perceiving the variance, pleaded nul fiel record of the judg- 
ment. And now Mr. 55 ilhams moved, that the Hire facias 
might be amended, becauſe it was but vitium clerics in N. 
inz from the record, which was his inſtruQions ; and he 
cited 2 Yentr. 49+ where an original in treſpaſs, of treſ- 
paſſes done in two kings reigns, contra pacem no/ffram, was 
amended and made contra pacem neſtram et contra pacem Ja- 
cabi nuper regis, by the curſitors' inſtructions, | 


_ Holt chief juſtice. This is a good ſcire facias, but only 
it does not indeed come up to your caſe. In that caſe in 
Ventris the original was wrong, and therefore it was 
ene * "RT | 


but there Rich 


t 
„ 


. * 


agreed, 'and that un conflat to ibem, 
be ſuch a judgment as was recited in 


- LI * . 

44 N And 
. 
A 


the Fire facia 
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And for this reaſon they refuſed to amend it. Then Mr, 


Williams moved, that the writ may be quaſhed ; but the 
court ſaid, there was no fault in the writ to quaſh it for, 


and that he muſt diſcontinue. 


Note, in that caſe in — the writ was à good writ, 


if the treſpaſs had bean all done in one king's reign ; and 


therefore all the fault was, that it did not fit-the'-caſe, as 


it is here, And all the difference in the writs for ſeveral 
treſpaſſes, where they are done in one king's reign, or in 
more, is in the concluſion, contra pacem of one only, or 
contra pacem of both; which was the reaſon why the court, 
in Fentris, held it a matter of fact, and not a matter of 
law, as was objected, and amendable. See 2 Ventr. 49. 


Afterwards at another day Mr. Milliams came and pray- 
ed, that the ſcire facias might be amended, and cited 1 Rell, 
199, and 797. Barnes verf. Worlich, where the bail fued an 
audita querela, and a ſcire facias upon it, in the time of king 
Fames, which recited the audita querela, and the capias 


- againſt the principal, and the return of it; which capia- 


was awarded in the time of Elizabeth, and the ſcire facias 
recited it to be per breve dominae reginas Angliae vicecomiti 


10e de S. direfium, which is to the ſheriff of the king that 


now is; that * 


Holt ebief juſtice. That was a bad writ, and a fault in 


the body of the writ, . 


ant. I will next eite your Lordſhip ſome caſes of 


writs of ſcire facias amended, that were right writs conſi- 


dered in themſelves. -22 Edw. 4. 6. b. a ſcire facias was 


brought to have execution of a judgment recovered by 4. 


and B. Swharde for the defendant prayed, that the writ 


may abate, becauſe the judgment was recovered 7 A. only ; 


but the court amended the writ, becauſe it was but vitium 
elerici. 11 Hen. 7. a5. a ſcire facias upon a judgment 
in aſſize, where one of the plaintiffs was knighted after the 


- judgment; the writ was brought by 4. B. mil and B. C. mil, 


and the recovery was recited to be by A. B. mil. and B. C. 


modo mil. whereas the record of the judgment was by A. B. 


More, in a ſeire fiert inquiry, in the recit 


mil. and B. C. without naming him miles ; and the court 
held, that the writ was ill, becauſe it ought to have been, 
cum A. B. miles, t B. C. modo miles per namen A. B. 


pulitis et B. C. recuperaverunt, &c. but that it was but 
the miſtake of the clerk in miſ-reciting of the record, and 
therefore it ſhould be amended, '2 Keb. 175. Williams v. 

al of the judg- 
ment, curia domini regis was miſtaken for nuper Oliveri, and 


ne becauſe it was» judcia "writ, and the . 
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take in the recital of the record, which the clerk had be- 
fore him, 2 Cre. 372. Wheadon verſ. Sugg, in a writ of 
inquiry of damages the writ mentioned, that the plaintiff 
was nonſuited, ideo ad inquirendum occaſione permiſſa, whete- 
as the judgment was upon demurrer; and yet, becauſe it 
was a judicial writ, it was amended in the king's bench 
after error brought there upon the judgment. So the caſe 
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in Keb. was after error brought. 3 Cro. 660. Whalley 


verſ. Moſelry + the writ of inquiry of damages was awarded 


by the roll returnable Martis poſt tres Trin. but the writ was 


made returnable Mercurii poſt tres Trin. and executed 
Martis poft tres Trin. and it was. amended by the roll, be- 
cauſe it was vitium clerici to make it returnable upon an- 
other day than was warranted by the roll; and it might be 
executed upon the day of the return. But otherwiſe it had 
been, if the writ had been executed upon the Wedneſday, 
the day the writ was returnable, 2 Sid. 7. 12. there the 
court refuſed to amend the return of a capias ad ſatisfacien- 
dum, but here they take the difference between that, and a 
venire facias, becauſe (as it ſeems) that is to be made out 
by the award upon the roll, which reaſon rules this caſe, 


The court refuſed to amend, becauſe the plaintiff in er« 
ror. had taken advantage of this miſtake in the writ, by 
pleading nul tiel record; and becauſe this writ was a good 
writ upon the face of it, and all that was amiſs init was, 
that it did not fit the defendant's caſe. Holt chief juſtice 
ſaid, that if the defendant had appeared, and taken no ad- 
vantage of this variance, the court might have amended 
it. But here nul tie! record is pleaded, and can we #mend 
when they have taken advantage of it? He faid alſo, that 
this is not ſuch a miſtake as makes the writ erroneous, 
but is a_miftake in a matter of fact. He ſaid alſo, that the 
(a) plaintiff in error might plead to this writ of cite ſacias, 
the writ of error depending, but then he muſt ſhew in his 
plea, that he has affigned his errors, or elſe the plea is 
naught. Powell ſaid, that at this rate you might amend 
all variances in writs, Now ſuppoſe a formedon were 
brought for ten acres, could'it be mended and made twenty 
| 2 the curſitor s inſtructions. Poel and Fo/t doubt- 

of this. 6 en e e e 


' 80 


To a ſcire facias 
quare executio- 
nem non if the 
defendant pleads 
that a writ of 
error is depende 
ing upon the 
judement, he 
muſt ſhew that 
he has aſſigned 
errors. Sed vide 
Lill. Eatr. 3. 


At another day the caſe was ſtirred again, and the chief 


Juſtice ſaid, the caſes were many of them obſcufe, and fome 
of them for faults apparent in the writ itſelf, and that the 
caſe in 2 Cro. was the ſtrongeſt caſe for the amendment. 
But he faid Mr. William ſhould have cited bis cafes at 
firſt. He ſaid,” that here a man was warned, to ſhew 


1 
o 
- 
o 


. . NT ( Vide yoſt 195. Say 31. 5 * 6 587 


why execution ſhould not be granted of one meſſusge, and 
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vou will make him anſwer for two meſ- 

bat it was. bard to alter the writ in ſubſtance, 

— —* it quite another thing; that they might ſue out 
a new writ, becauſe it was another record. owell ſaid, 


that this plea of nu tiel recard was a good plea hen it was 
nr chat all variances were not amendable. 


Mr. 22 did not mave any more, but took out a 
new ire facias, to which the plaintiff in error pleaded the 
former feige facias depending, for delay, it being no ples by 


- n variance. 


Quere of this caſe ? becauſe the caſes cited by Mc. 25 


liams ſeem to be ſtrong to the purpoſe, and the court (as 1 


thought) ryled the matter alu. 


The ht PA of the term upon 2 motion by Mr. Salkeld 
in the caſe between Mr. Brew/er and Melli for the curacy 
of Aldgate, a. ſcire facias out of the Patty Bag returned in the 
queen's hench to repeal the queen's letters patent, granted 
to Wills, was amended, and ing 3 man's name was amend- 
ed and made Spring, by the inſtructions given to the clerk 
af the Petty Bag; and the clerk of the Patty Bag, who made 


| qut the, writ, was, ſent. for to amend it, becauſe he who 
made it ought. to amend. it; and the court examined him 


| touching the n of the inſtructions. 


The laſt day y.of Hilary term. 3 Ann. (abſoms Halt chief 


juſtice) upon _ motion of Ms. Pengelly a ſeire facies yas 


amended ; and. where the judgment was recited as à judg- 
— third year of the queen, that was amended, and 


made the firſt, agreeable to the record. - But in bath theſe 
_ Caſes the amendments were made before plea pleaded, im · 
neee Secs. FO 


 Anonymoys. 


JASE, mherein the plaintiff 2 8 221 in * 
ec 


tiff had prom odant, to | 


8 up 12 all the plums be ea, my deliver — 


to him; the defendant promiſed to pay the plaintiff ſo 


much per hundred far black blue plums, and ſo 
much or the White, ieee de bou Int tender- | 


ed. the defendant ſo many black and pipe | he- 

refuſed 7 * to bis dam 

the plaintiff ae moved i 1755 Babe of of We rec ix! 

ack ge * L appear nm 2 hg many e Pane. and wy many 
c re ort. | 

to Mat * — —_— e black and 
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material; other wiſe, if the white and black had been put 
together, without difference, Secondly, that the plaintiff 
did not aver, that the plums he tendered were all be had 
bought, or could buy; and unleſs he had done ſo, he bad 
not performed his part, and was not intitled to his adtion. 
But to that it was anſwered and reſolved, that that was now 
cured by the verdict; for unleſs the plaintiff had proved, 
that thoſe were all he bought.or could buy, it would have 
been againſt him, for want of proving the performance of 
the conſideration. . 


| Regina ver/. Tuchin. 
S. c. Salk, 51. Holt 424, with the arguments of counſel. 6 Mod. 268, 
N information was preferred by Mr. Attorney ge- 
A neral againſt the defendant, for writing and publiſh- 

g a libel called the Obfſervator, and the Objerveters laid in 
the information were very ſcandalous. Iflue was joined in 
the cauſe in Trinity term laſt, and the venire factas was re- 
turnable the 23d of Ofober, which, was the hiſt day of the 
term; and the difiringas was teſted the 24th of Qeber, and 
it was moved in arreſt of judgmeit, the defendant being 
convicted upon the trial, that this was a diſcontinuagce. 
This being a cauſe of great expectation, it being a ptoſe- 
cution directed by the queen, at the inſtance; of the houſe 
of commons, it was very elaborately argued by Sir Thomas 
Powys the queen's premier ſerjeant, and Mr. Attorney ge- 
neral ; that it was amendable by the award upon the roll, 
which is in/lanter, ide pracceptum eff, &c. and which the 
clerk ought to have purſued.. And after very ſolemn and 
long arguments on both ſides, the court this day argued 


. Gould juſtice held firſt, that it was amendable at common 
law, upon the authorities leanings 2 Bu. 35- a caſe 
cited by Yelverton, in the caſe of Ogington ver/, Darby, 
where two men were indicted at the aſſizes for felony, and 
found guilty, and the indictment was in the ſingular num- 
ber. And 77lverion doubting whether it were good or no, 
reprieved the men, and put the caſe tq nine of the judges 
at, the table, who all agreed, that the indictment was 
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Vide 5 St. Tr. 
544. 


The 4diftringas 
Juratores muſt be 
teſted on the 
very day on 
which the venire 
facias was re- 
turnable : if it 
be teſted on the 
following or any 
ſobſcquent day, 
the proceedings 
will be diſcon- 
tinued 3 

and the teſte 
cannot be a- 
mended at 
common law, 
Nor in criminal 
caſes at leaſt 
under any ſta- 
tute. 

The 14th Ed. 

c. 6. dues —2 


extend to any 


cximinal caſe, Nor does the th H. 6. c. 13. 


Whatever a- 
mendment | 
might have been 
made at com- 
mon law in a 
civil caſe may be 
made in a 


criminal ones 


amendable, and accordingly it was amended, and the men 


| were hanged. Raymond 440. Englefield and Smith's caſe. 
There 445. the book ſays, the ſecond exception was, that 
the indictment ſets forth a certificate from the commiſſion- 


ers under their hands, but not under their ſeals as the ſta- 


tute requires; but the court reſolved, that in regard the 
_ certificate found in hasc verba in the verdict appears to be 
under their ſeals, it ſhall be amended, and it was amended. 
184. 243+ Rex v. Percivall et alios ; an indictment _ 
1 | | | of 


1062 
Nen riot in he city of Cagterbury, and the venire facias and other 


rucnix. 


® 3 


* - 


wi" T 


Mich. Term 3 Annæ regine. 


proceſs were directed vicecomitibus de Canterbury, where 
there was but one ſheriff, and the return of the proceſs was 
by one only; and the court upon examination of the ſheriff 
of Canterbury upon oath, that there was but one ſheriff, 
amended the proceſs ; and that at common law, and not 
upon the ſtatutes of jeofailes. He ſaid, that there was but 
one caſe againſt this, and that was the caſe of Theobalds v. 
Newton, Stiles 307. where in an action upon the ſtatute of 
inmates, the d:i//ringas bore 190. on a Sunday, and out of 
term, and upon 2 queſtion whether it were helped by the 


ſtatute of (Now it was reſolved. by Ralle chief juſtice to be 


excepted, ¶ Note, Holt chief juſtice obſerved upon this caſe, 
that it was ſtrange, when the bar was ſo EN it was in 


thoſe times, that no body thought of the ſtatutes of amend- 


ments, which they muſt needs have done, if it had not 
been taken for granted by all men, that the ſtatutes of 


amendments had not extended to eriminal caſes; but they 


went upon the ſtatutes of jeofailes.] And in the caſe of The 


King v. Sherington Talbot, Cro. Car. 311. and in Jones 320. 
where in a gus warrants the venire was miſ-awarded, and 


 & verdi& for the defendant; the verdi& was ſet aſide, and 


the court held, that the ſtatutes of jeofailes did not extend to 
warrantes or informations of intruſion, becauſe the king 


s not bound ynleſs he is named. 


». Secondly, If it had not been for the authority of the caſo 


of Bradley v. Baggs, Tau. 204 2 Gro. 283. I ſhould think 


it well enough, becauſe it is a continuance from day to day, 


which no day intervening is a perfe&t: continuance, {The 


_-eaſe of Vu. was thus: a writ of appeal was ſued out return- 
able a die ſantii Michaelis in 15 dies, which was the ſixteenth 


of Oftober, and the capias upon it bore te/te the twenty- third 
of Oftober, where it ought to have borne te/e the ſixteenth 


of Offeber, and was returnable bis Hilarir, which was the 


twenty-third of January, and the exigent upon this copias 
bore ee the twenty-fourth of Januaty, where it aught to 
have borne * the ſame day of the return of the capias, vix. 
the twenty- third, and the exigent was returnable a die ſandtat 


DSrinttatis in quindecim dies, which is the twentieth of June 


following, and the allocatis comitatibus, that iſſued upon it, 
bore te the twenty-firſt of June, where it ought to have 
borne tete the twentieth, and for all theſe gaps in the pro- 


ceſs the court held the appeal to be diſcontinued, becauſe 
every proceſs ought to iffue inſtantly, and without any mean 
time the one before the other.] But however that may be, 


Tholdit, if it be ill, to be amendable at common law. 


+58, 


Peu juſtice. The words of the ſtatute of 8 E. 6. c. 12. are 


very encral,* That the king's judges of the courts and places, 
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te in which any record, proceſs, plea, warrant of attorney, 


« writ, panel, or return, which for the time being ſhall be, 


« ſhall have power to examine ſuch records, proceſs, words, 
„ pleas, warrants of attorney, writs, panels or returns, by 
. © them and their clerks, and to reform and amend in affirm- 
« ance of the judgments of ſuch records and proceſs) all 
« that, which to them in their diſcretion ſeemeth to be miſ- 
<« priſion of the clerks, in ſuch records, proceſles, words, 
„ plea, warrant of attorney, writ, panel, and return (ex- 
„ cept appeals, indictments of treaſon, and of felonies, and 
e the outlawries of the ſame, and the ſubſtance of the pro- 
© per names, ſurnames, and additions left out in original 
« writs, and writs of exigent, and other writs containing 
© proclamation); ſo that by ſuch miſpriſion of the clerk 
© no judgment ſhall be reverſed, or annulled.“ Now the 
words of the ſtatute being general, and the exception re- 
ſtrained to appeals and indictments of treaſon and felonies 
and outlawries of the ſame, it is ſtrange how this ſtatute 
came ever to receive ſuch a reſtrained conſtruction, as that 
it ſhould- not extend to criminal caſes, againſt ſuch plain 
words, In my lord Fitzwalter's caſe, 2 Lev. 139. 3 Keb. 
465, 485; 519, which was an information in nature of a 
quo warrants for a filhery in the river of Thames in a place 
extending into ſeven pariſhes, the venire facias was out of 
one of the pariſhes only, where it ought to have been out 
of them all. And there my lord Hale was of opinion, that 
it was helped by the ſtatute of jeofailes of 21 Fac. 1. c. 12. 
where after a verdict the vi/ne coming out of more or fewer 
places than it ought to be, is helped. See 1 Sid. 66. 1 Keb. 
191, 215. and that thoughrit was in the caſe of the king, it 
being not included in the exception, which is only of any 
writ, declaration or ſuit of appeal of felony or murder, any 
indictment or preſentment of felony, murder or treaſon, or 
any proceſs upon any of them, or any writ, bill, action, 
or information upon any popular or penal ſtatute. And Hale 
ſaid, that the exception waz an excellent key to explain the 
ſtatute by, and a perfect argument that incaſibus non excepiisthe 
ſtatute was to take place. Ihe reſt of the court were indeed 
of another opinion, upon the caſe of the Ring and Sherring- 
ton Talbot: C Car, 311. But however, I am tender of 
giving my opinion upon the ſtatute, but I take it to be well 
AS it is, or if it be not, yetitis amendable by the common 
law, To prove it to be well as it is, he uſed the ſame argu- 
ment as Gould, And as to the caſe of Bradley v. Baggs, he 
ſaid, as it was reported in Yelv.. there was a gap of ſeven 
days, which was,a great one, and by Crole's report. of the 
_ caſe, the court went upon that gap. And in Il. there are 
other faults, As to making the amendment he ſaid, that 
there had been much bolder amendments made ; that this 
Teer error in proceſs, and was a. mere miſtake of the 


Fleck. That beſides thoſe caſes of amendments at pion 
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law in criminal cafes cited by Mr. ſuſtice Gould, there was 
Plummt's caſe, Paim. 480. the defendant was outlawed upon 
an indictment of murder, and*the exaFus was ad comitatum 
without ſaying mrum, und the attorney general prayed a cer- 
rioruri to the eoroners, to certify where the defendant * 
eractus, to the end that upon the return thereof they might 
amend the return of the exigent, according to a precedent 
cited in the time of Edward IV. where one Stanley was in- 


uicted, and it was in forme places Saniey, and a certiorari was 
awarded accordingly. 1 Sid. 66. 1 Keb. 191, 215. Rex 


v. Reed. Upon iſſue joined in an information of perjury, 


one of the jurors returned upon the venire facias was named 


F. 8. and upon the dringol he was named J. S. jun. but he 


But note, that 


_ this was a day 


before the day 
of tete of the 
diftringas. 


recùſaney for the recuſaney of the wiſe, 


was not one of the twelve that tried the cauſe, and all the 
judges agreed it to be well as it was, and ſome of them held 
it wits aided by the ſtatutes of jegfailer, informations at com- 
mon law not being within the exception. And Tawy/den de- 
nied that, but held it to be amendable upon 8 Hen. 6. the 
exception being only as before. He cited alſo 1 Noll. 201. 
n. 36. Thorpv. Fanſhaw : if the award of the venire faciay 
upon the roll be well, and this writ of venire facias ill, yet 


it hall de amended by the roll; the roll being the act of the 


court, and the warrant-of the writ, and the fault is only the 
miſpriſion of the clerk: this caſe is there ſaid to be cited 
Trin. 39 Eliz. which caſe is reported in Cro. Elia. 572. 
Rogers v. Bird, and was alſo cited by him. Where upon 
iſſue joined in debt upon a bond, the venire fuciat was re- 


turnadle ſebbati-poft octabus Trinitatis, and the diHringas was 


teſted the day after craſlinum Trinitatis, and becauſe by the 
award upon the roll the venire facias was returnable. craflino 
Trinitatis, which was well, and was 'the warrant to make 
the venire ſacras, it was the default of the clerk to make it 
contrary to the roll, arid it was therefore ordered to be 
amended according to the roll. He faid that he admitted 
that 'theſe-caſes were only civil caſes, but that the uſe he 


made of them was to ſhew, that theſe variances were only 


miſpriſions ot the clerk, and were therefore amendable in 
this caſe, for the ſame reaſon that they were amendable 
in thoſe. e 4 


- Grtld juſtice in bis argument cited; the caſe of Sir obs 


Curſon'et ur. 2 Cr. 529. an information _ the ſtatute of 

the defendants ap- 
peared,” and the record was, et praddiftus Johannes Curſon et 
Magdalena ueninut, et prardicta Magdalena dicit, quod ipfa non 
n inde culpabilis, et de hoc ponit ſe ſuper patriam, et attornatur 
domini regis fimikiter ; and it was moved in arreſt of judg- 
ment for the defendant, that this plea was only the plea of 


a feme covert, which was void without her huſband” Joining 


With der, aud cotiſeqnently no iſſue was joined; but it 3p- | 


pearintz to the court, chat the docket Wan quad Fobannts - 
. 45 F | Curſe 


* 
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Curſon miles et Magdalena uxor ejus, placitant non cul. they 
held, that was the warrant tv the clerk, who ought upon 
that to have drawn the plea in both their names, and when 
he omits the huſband's, it is but the miſpriſion of the clerk, 
which ſhall be amended, and it was amenced accordingly. 
But other wife, if the entry had been, that the baryon and 
feme had "pleaded, guod 2 non ſunt inde culpabiles, becauſe 
that would have altered the iſſue. - 


Powell Juſtice made three queſtions. Firſt, whether 
this telle of the writ the next day were a diſcontinuance, 
Secondly, if it were, whether it was amendable by the ſta- 
tute of 14 Edw. 3. c. 6. or 8 Hen. 6. c. 12. And, Third- 
ly, if it be not amendable by theſe ſtatutes, if it be amend- 
able at common law. As to the firſt he ſaid, it was a diſ- 
continuance. All proceſs muſt be teſted the fame time that 
' it is awarded, So is the cafe of Bradley v. Baggs, and the 
reaſon of it is, that the award of the court only warrants 


taking out of the procefs at that time, that it is awarded. 


And if any time intervene, it is a diſcontinuance in all caſes 
at common law, and conſequently the proceſs to the jury 
here is diſcontinued, and the dr/fr:ngas is without warrant, 


21 Edw. 4. 20. Br. Contin. 82. at the return of the venire - 


facias the defendant was effoined, and had day by his eſſoin 
to Paſch. and it was held, that the jury could not have an 
idem dies, as you do in caſe, where there are two defend- 
| ants, and one of them is effoined ; but that there muſt be a 
habeas corpora to the jury returnable at the ſame day. There 
muſt be a chain of proceſs, The difringas might as well 
be teſted the 25, as the 24, for they are both equally un- 
warranted by the award of the court, which is the reaſon 
why the 1%. in the preſent caſe is wrong. | ; 


As to the ſecond, he ſaid, the words of the ſtatute were 


very general, and might take in criminal 'eaſes, and cafes 


where the queen was a party; but he cquld not think, that 


the judges in all times could have been fo miſtaken, 28 to 


take ſuch caſes to have been out of the ſtatutes, if the ſta- 
tutes had extended to them; as it appeared plainly they had 
done, by reſorting always to the common law for amend- 


ments in theſe caſes, and not amending them upon the ſta- 
tutes. [The words of the 14 Ecko. 3. ate: * it is aſſented, 
that by the miſpriſion of a clerk in any place, whereſo- 
ever it be, no proceſs ſhall be annulſſed, or diſcontinued, 
* by miſtaking in writing one ſyllable or one letter too 
much or too little; but as ſoon as the thing is perceived 


e ſhall de haſtily amended in due form, without givin 
advantage to the party that challenigeth the ſame, bee 

of ſueh miſpriſion.“] That which he took to be the rea- 
fon, why'the* of Ea. 3. did not extend to meſe ces 
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was, becauſe the amendment is to be made upon the chal- 
lenge of the party, that there it is a miſtake, and without 

giving advantage to. the party that challenges the miſtake. 
And the queen is never named in an act of parliament by 
the name of party. Now this act extends only to pro- 
ceſs out of court, but the court by this ſtatute had no power 
to amend any miſtakes in entries upon the roll ; and there- 
fore the 8 H. 6. c. 12. was made to enlarge the judges 
power of amendments that it ſhould extend to other things 
befides proceſs, but it was not intended to be extended to 
other ſorts of caſes. And the 8 Hen. 6. ſhall be expounded 
by the words, challenge of the party, in the 14 Edv. 3. 
and the exception was only put in in majorem cautelam. As 
for the ſtatutes of jeofailes, the firſt, which is 32 Hen. 8. 
c. 30. is tied up by the recital all through, and the body of 
the aR, to the party demandant and plaintiff, and the party 
tenant and defendant ; and though there is no exception in 
this ad, yet it was made a great queſtion, if this act ex- 
tended to the vouchee, where he entered into the warranty, 
and became.tenant, and a verdict paſled for him, the judges 
adhered ſo nicely to the very words of the ſtatute. In all 
the ſubſequent ſtatutes of jeofailes there are exceptions, which 
extend to except theſe caſes, though, if there were none, 


they ought all to be expounded. upon the foot of this firſt 


Tefte of an ori 
ginal not amend 


able. 1 Lev. 2. 


The teile of a 


ſtatute. Hale chief juſtice ſeemed indeed in my lord Fitzwal- 
ter's caſe to think, that it was within the ſtatutes of jeofailes, 
but there was never any judgment given upon the foot of 

thoſe ſtatutes. But ſuppoſing it were a civil caſe, it may be 
- a queſtion, whether this fault in the 1% of the writ would 

be amendable or no. Now the %e of an original writ- is 
not amendable. And ſo it was reſolved by the houſe of 


vrit of affiſe was lords, with the concurrent opinion of all the judges, upon 


duodecno for 


lard Zeffreys, [and a judgment given in Wales upon the au- 
therity of that caſe was reverſed. And upon that occafion 
the record of that caſe was ſearched for, and found: not to 


faid by the ſaid Warrant the report. And Het chief juſtice ſaid, that the 
Judges in the record of the caſe is in Co. Intr. tit. Err. p. 9, 250- and the 
— Brod the judgment of the court is contrary to the report, tor the writ 


term, upon men- was not amended, but the fine was reverſed. And as. I bave 


heard Tuijſden juſtice ſay, the eſtate is enjoyed under that 
judgment ever ſince.) But ſome think that a judicial writ 
difters, and that the tee of that is amendable by, the roll. 


writ of en'y ' This matter was made à queſtion in the caſe of Carew v. 


— Merlir, Cro. Elia. 820. where in error of a judgment in 


turn and out of 


term, and the 


Judgmeat was 
revetſed. Dier 
129 n. 62. 


debt, the venire facias appeared to be teſted after the judg- 
ment, and the cqurt held, that this, though certified to be 
ſo, could not be taken to be the venire ſacias in this action, 


A ſcire faciazin and that they would intend, the, cauſe. was tried without any, 


— oo gy which was helped by the, #atutes of je, ars 
and the judg- = amendipg it, chey. took this difference, that the feu of 3 
n re- ; 8 | ; 2 


verſed. Dier 168. 
8 | 


conſideration of Gage's caſe, 5 Co. 45+ b. in the caſe of my 
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writ might be amended, becauſe that is warranted by the RIA 
award upon the roll, and therefore being made different 1 cue. 
from that, might be amended. But the tee of a writ can , 
never be amended, becauſe the roll makes no mention of 
that. But he ſaid, it was the neſcience of the clerk to make 
the tele of another day than the award of the court was, for 
he ought to know, that the writ ſhould be teſted, when the 
court awards it. The latter books have gone contrary to 
this caſe in Croke, where the writ has been an ill writ, as 
if it were teſted out of term; but this was a good writ, and 
therefore it ſhould ſeem, that it were not amendable. But 
in Yelv. 64. Nevill v. Bates, the venire facias was returnable 
15 Hil. and was teſted the 12th of February, which was af - Tefe ofs judi- 
ter the return, and it was amended and made to iſſue before . 
the return, becauſe it was but the default of the clerk. And 
a precedent was ſhe wn, where a venire facias teſted out of 
term was amended and made to bear ee in term; and in 
the principal caſe, the difringas was teſted the 12th of Febru- 
ary, and amended, and made to agree with a return of the 
venire facias, becauſe but the miſpriſion of the clerk, And 
the caſe of Lee v. Bacon Yelu. 64, 69. in treſpaſs in the county 
of Salep, and not guilty pleaded ; the venire facias was vice- 
comiti, omitting Salop, and yet the ſheriff of Sala returned 
the jury; and it was amen becauſe it was the fault of 
the clerk. He concluded, that if it had been a civil caſe, 
he ſhould have thought it amendable upon upon the ſtatute 
of Hen. 6. becauſe it was but the miſtake of the clerk, and 
appeared to them to be ſo upon the examination they had 
taken of the matter.. — 

As to the third point he ſaid, that he admitted that there 
were amendments at common law. But the inſtances of 
what was done with relation to records in the ſame term, 
would conclude nothing, becauſe it is not a record, though 
the entry be made, till after the term, but is during all the 
term in the-dreaſts of the judges. And that ſaying of my 
lord Cote, 8 Co. 157. 4. that at common law miſpriſion of 
the clerks in another term in proceſs was not amendable by 
the court, for in another term the roll is the record; " 
muſt be underſtood of the award of the proceſs by the court 
upon the roll, For the miſpriſion of the clerk in making 
out a writ with a wrong telle is not in the | breaſt of the court, 
and therefore that ſaying muſt be reſtrained to the award of 5 Hen. 6. 30. 
the proceſs upon the roll. For proceſs is neyer any other- | 
wiſe in the breaſt of the court, than as they award it; and a 
therefore there will be no difference as to this amendment, | 
whether it be done in the ſame term, or in another. There © 
13 no caſe of amendments at common law, where it has 
deen extended ſo far as to-amend proceſs, but only the acts 
of the court in entring continuances. There bave been 
amendments made in criminal caſes as at common law, but 
never „ Er- were founded upon the ſtatute of Hen. 6. But 
Veal. tn 1 2 45 Y- > I beans 


Fa 568 


 Rxorxna 
5. 
Toon. 


Sit 705 


Mich. Term 3 Anaz reginæ. 
T cannot come up to theſe caſes: as Harris's caſe, 2 
Cre. 502. [The caſe there was, a record of an indictment 
of nuſance was removed into the king's bench by certiorari, 
and in the joining the iſſue theſe words, et Ricardus Warer qui 
pro domino rege ſequitur ſimiliter, &c. were left out; and it being 
moved in court that there was no iſſue joined ; the court, 
in regard it was but a matter of courſe, and the omiſſion of 


it was but the default of the clerk, ordered it to be amended, 


and it was ſo done, and thoſe words inſerted, though it 
was divers years before, and in the time of another clerk of 
the peace, yet the preſent clerk of the peace was ordered to 
amend it.] The reaſon of that was, becauſe it was looked 
upon to be a thing of courfe, But | cannot come up to it. 
That is not this caſe. I cannot come up to that caſe in 
Palmer neither, and there are multitudes of caſes contrary 


to it, where outlawries have been reverſed for that excep- 


tion. That caſe cited by Yelverton does not appear certainly, 
what the miſtake was, and the ſingular number for the 
plural might be very material. As to the amendment in 
| *s caſe, that might be, becauſe it was but a 

mere miſtake in the entry, , and there was a docket to war- 
rant the amendment. As to the caſe in Keble,: there they 
thought it was well, becauſe that juryman was not one of 
them that tried the cauſe; and they thought it was the ſame 
man, and that junior was only a farther aſcertaining of him; 
and I do not find that it was amended. I think criminal 
caſes may de amended as far as civil caſes might by the 


common law. But then in order to know how far that is, 


ou muſt look into the old books, and ſee what was done 


beſore the 14 Edw. 3. and where. we cannot find any pre- 


cedent of an amendment to warrant it, we muſt not extend 
our power of amending at common law indefigitely. And 


this being an error in proceſs, I think it is not amendable at 


common law. e 9 | 1 „ben e Rs, 5 
Holt chief juſtice. This is an omiſſion in a point matetial. 


The te of the diſtrintas ſhould have been the 23, and it is 


the 24; the diftringas ſhould have iſſued the ſame day the 
ven facias was returnable; Suppoſe à man has day in 
court the 23, and no new. day is given him till the 24, this 
will de a diſcontinuance, becauſe he, having no day given 
him on the 23, is at the expiration of the 23 out of court, 


and wben you give him a day upon the 24, you give 


- it him behind his back. The defendant indeed in this 


| - Eaſe had à day upon the roll, but then the writ of diſ- 


*tringas is without any warrant by the roll, being cif- 
ferent from that which was awarded by the court, and 
ſo the diftringas iſſued without any authority. S0 there 
is à material variance between the writ iſſued, and the 


-* award of the court, and that will make it à different 


writ” from that which was awarded. This is a good 


writ, and the ſtatute intended only to .amend writs tet 
were vicious by the miſtake of the clerk, ene 8 
1 722 | A - 
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a letter or ſyllable wrong. But if you will amend this Rzcrna 
diflringas, you muſt make it, as if it iſſued the 23d of Oc- Toca 
tober, when indeed it is a vicious writ, and iſſued ill, IT a 
this miſtake had been in proceſs in a civil caſe, it had been 
aided after verdict, and ſo in thoſe caſes ſuch miſtakes may 
be amended or not at pleaſure, which will anſwer all caſes 
of ſuch' amendments in actions between party and party. 
But I would be glad to ſee ſuch an amendment between the 
ſtatute of Hen. 6. and 32 Hen, 8. Indeed a tee, that is 
impoſſible, or upon a Sunday, or out of term, is amend- 
able, hecauſe it is a plain miſtake of the clerk. And that 
was the reaſon of the caſe of Nevill v. Bates; there the falle 
of the venire facias was after the return and ill, being to 
diftrain jurors not ſummoned. The caſe of Bradley v. Baggs 
proves that this is a diſcontinuance: and it is the conſtant 
courſe to teſſe the ſucceeding writ the ſame day the former 
writ was returnable, and it is always ſo done inthe common 
pleas, however it may be uſed here. But the clerks are not 
agreed it ſeerns about this matter, and ſo it ſeems to be a 
matter of ſkill, I ſhould have thought this miſtake riot 
amendable, if it had been in a civil action, and therefore 
4 fartiori I think it ndt amendable in a criminal pro- 
ceeding. ; 5 is * Y . .. Foie $4. Cv 


"rages ly 2 no 
After the chief jaſtice and Powell had delivered their opi= 

nions, that this miſtake was not amendable, Powys bo Rad 
livered his opinion with great dubiouſneſs, and concJude 

it only, that he rather thought it amendable than not z be- J 

eauſe as he faid, it ſhould not go upon a court divided, 

came over to them, and held it not to be amendable, TS * | 
Note, I was not preſent” at the atguments, expecting it 

would have been printed, all the proceedings havig; been | 

taken for the *putpoſe in ſhort-hand, 4nd was not for, th f 

fame reaſon ſo exact in the taking the arguments of the 

judges, which therefore may not improbably haue been 

miſtaken; and therefore I Hall add” ſoche few caſed that 

were cited in this caſe, that are not cited before, but Wü 

out any inference or applſco tioun . 
#14 £34 4.554 MER en LT 
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For the” amendment Cb. Curt TAI. Sir Humpbry Ta, 
and Sir John Afbley's caſe; ina jus warrante againft the ct. 
poration of Maid lone, a judgment was entered by diſchaim- 
er by conſent,” of all liberties virtite vel proctexta ee. 
Patentium gerentium datum 17 Fat, Reg. but the words geren- 
tum datum 17 Fat. Rey. being in the margin of the paper 
book, and a ftroke made crofs them, the clerk in ingroſſing 
the judgment had omitted them.” And now it was moved; 
that they might be infetted, having been omitted by the 
mere negligegce of the clerk. And though it was oppoſed, by 
decauſe none of the ſtatutes of amendments extend to 
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Nen Caſes where the king is party, and the amendment will alter 
OO oi the record in ſubſtance, and ſuch an amendment cannot be 
made in another term, much leſs in another year; yet it 
appearing to the court to have been the intent of the par- 
itit.ies, to have thoſe words in, and Mr. Attorney certifying, 
„„ that they were inſerted in the paper book by his own hand, 
33 _ _ according to their intent, and it not appearing, when or to 
Sg What intent that ſtroke was made croſs them; it was held 
Ser LI by all the judges to be amendable by the courſe of the com- 
mon law, and as well in another term, as in the ſame. term, 
ana as well in the caſe of the king as of a common perſon; | 
iIiũtt being a mere miſpriſion of the clerk, . 


an Aging the amendment 34 Hen. 6. 20. upon an iſſue 


9 


Joined in an action of debt, upon the venire facias 24 jurors 
1 | Were returned, and upon the habeas corpora, and all the pro- 
ee after, only 23. And for this all the proceſs after the 
=: *,.*-.-.-  Babeas corpora Ins dil void, and that it. could not be amend- 
go = 7 ed, and a new habeas corpora was granted. 2 Roll. 3. 11. 
pon an iſſue joined in an action of debt. the difringas was 
aa awarded upon the roll returnable in tres Paſch. but the writ 
wii made out returnable guindena Paſch. and a trial was had 3 
on that day, and judgment for the plaintiff; and reverſed, 
bdecguſe the writ was not warranted by the award upon the 
F OO, 224 | Sol; and though the docket was, that the di;/fringas ſhould 
F-27372, © he. returnable guindena Paſcb. and. that the parties ſhould 
Mae that day, yet they would not amend the award, the 
voll being the act of the court in another term. Dier 211, 
8LLiKNàgm error to reverſe an, outlawry, the writ of exigent was 
awarded upon the roll returnable ob. Mich. and the writ 
oki was made returnable menſe Mb. and ad guintum 
1 * n g . comitatum tentum inter oftabas et menſem the party was outlaw- 
V ed and erroneous, becauſe the writ ought to be warranted 
ann, dhe roll. 7, 69g. Briggs v. Thampſon : an information 
den the ſtatute of '21 Hen. 8. againſt a ſpiritual, man for 
RN AA ACOG N to farm, upon iſſue joined the venire facias was 
aach upon the roll returnable coram nobis ubicungue, &c. * 
baut the writ of venire faciat was made returnable ceram nobis, 
Illesping out the words-abicunque, &c. not anſwering to the 
e uncertain, the king's bench being remove- 
Able and for this the Judgment was arreſted... 8 Co. 162. ö. 
cle caſe, The Fase of Henry VI. does not ex- 
. tend to appeals, nor to . of the crown, or to any pro- 
di wen thetp, for they are excepted, nor _to the 
„ o 18.caple any ona-to.he outlayed, 
— : Ge. 2 Sid. 7, 12. An attorney. gave inftruftions to bis 
"5  "wlerk, to makea copias ad ſatigaciendum returnable in Trinity 
M,, ASS term 3 he ſeeing that the laſt day of that term was the 
B . *Genty-hfth of June, by miſtake in writing Jul for June, 
2 28 tmade it returnable the twenty-fifth of Fuly : and upon mo- 
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- tion refuſed to be amended, That the ftatutes of . 
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do not extend to this caſe, 8 Co. 163. a. Blackmore's caſe, Racina 
when a verdict upon an iſſue tried is given. So miſpriſions 1 % 
are not remedied by 32 Hen. 8. 18 Elia. or any other ſt -. 
tute, but remain yet not amendable, in appeals or pleas of 
the crown, as indictments, &c. or any proceeding upon 
them ; for they are excepted in the at 8 Hen. 6. and the 
ſtatute 32 Hen. 8. and 18 Eliz. does not extend to them. 
1 Ventr. 17, 35. Perry's caſe: In an information of for- 
gery, the forging was laid at S. and the publication at D. 
and upon iſſue joined the venue was from D. only, and it 
was held to be a miſ- trial, and not aided by the ſtatutes of 
Jeefailes, neither within the words, nor intention of them; 
though it was urged for the king, that it was an information 
at common law, and ſo not within the exception, 


Slater ver. May. 
S. C. buthot ſo full, Salk. 42. 3 Salk. 23. 6 Mod. 304. 3 Dany. Abr. 357. Pl. 4. 
N adminiftrator cum teſlamento annexo, durante abſentia Ian vmiaibra- 


of an executor, brought an action: and upon de- 2 
murrer to the declaration Mr. Broderick took exception, cutor brings an 
that it was ſaid in the declaration only that the executor was _—_— 1 
abſent, and not ſaid where, for it might be only from this claration that 
court, and it ought to have been averred, that the executor — executor is 
was abſent in partibus tranſmarinis. That in all caſes of a — — 
temporary adminiftrator, if he will bring an action, he muſt vide ante 408 
aver that the adminiſtration has continuance, So it is of ad- — ra 
miniſtrator durante minori aetate, he muſt aver, that the perſon * 
during whofe minority, &c. is under the age of ſeventeen. So 
3 Keb. 212. Butkley v. Welch; if an adminiſtrator pendente 
lite brings an action, it was agreed by the court, that he 
muſt aver, that the conteſt continues. And there is no 
authority in the law againſt it, As to the caſe in 4 Ahd. 
4 A Hodge v. Clare, where in a ſcire facias brought by an 
adminiſtrator duran;e abſentia, upon a judgment, and upon 
demurrer to the ſeire facias this exception is ſaid to have 
been taken, and that the court refolved, that the defendant 
ought to plead it; upon ſearch of the roll in that caſe, ' 
there is a full averment, that the perſon, during whoſe ab- 
ſence, was in partibus tranſmariniz, and no ground for the 


Tbe chief juſtice and Piwel! ſaid, that the adminiſtration 
durante abſentia muſt be intended of an abſence out of the 
realm, and therefore the adminiſtrator plaintiff in his decla- 
ration ought to ayer, that the executor is out of the realm; | 
And the chief juſtice ſaid that it (a) was reaſonable there (.) Acc, Lutw. 
would be ſuch an adminiſtrator, and that this adminiſtra- 34% 


tion ſtood upon the ſame reaſon as an adminiſtration durante 
alt pete nd ro og merge 


\ 
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Starr minor actate of an executor, viz. that there ſhould be a 
Miz, Perſon to manage the eſtate of the teſtator, till the perſon 
- appointed by bim is able. And he ſaid, upon the obſerva- 
tion upon 4 Mod. ſee the inconveniencies of theſe ſcamblin 
ts, they will make us appear to poſterity for — 
of blockheads. Ky 


h | Judgment was given for the defendant, 


Clerk verſc Withers. 

$. C. but with ſome little difference Salk. 322. 11 Mod. 34. Holt. 303. 646. 
: more at large, and with the arguments of counſel. 6 Mod. 290. : 
The death of a Writ of error of a judgment in the common pleas 
ry who bas upon a ſcire facias by Clerk againſt the defendant, 
OS _ ſheriff of Middieſex. The caſe appeared to be, that one 
ſeizure of gvods Dives as adminiſtratrix of 7. §. had recovered a judgment 
but before the for 304 l. againſt Clerk, and ſued out a fiert facias upon that 
— "xn judgment, directed to the defendant, ſheriff of Miauleſex. 
the execution, or And upon that writ. the defendant returned, that be had 
in'itle the varty ſeized goods to the value of the debt, and that they remain 
x mort ech in his hands pro defetiu emptrrum. ' Afterwards and before 
was ſued out to the goods were fold, Dives died, and Gert ſued out this 
a reftirution.0 {c3rg facias to the defendant, to ſhew cauſe why the goods 
Vide ante 244+ "ſhould not be reſtored to him ; as ſuppoſing that now Lives 
| is dead, chere is no body can have the fruits of the execu- 
tion. And upon demurrer to the writ, judgment was given, 

\ for the defendant in the common pleas.. _ 


- This caſe was argued feriatim by all the judges ; and by 
their unanimous opinion judgment was affirmed, Note, 
the matter was not debated in the common pleas. . 


When the de.. dull juſtice, I am. of opigion, that judgment ought to 
1 be affirmed, for theſe reaſons : firſt, becauſe Clerk is by this 
Ber ſacias, the ſeizing of his goods in execution diſcharged of the judg- 
debt is dilcharg- ment; and therefore where upon a ſieri poo the defendant 
ay paid the debt to the ſheriff, this was held to be a good plea 
to an action of debt upon the judgment, Cro. Elia. 208, 390. 
1 Tut. 588. So. in a ore facies upon a judgment, the de- 

fendant pleaded, that his goods were taken in execution b 
the ſheriff upon a fieri facras upon that judgment, and well, 
| Cro. Elia. 237. So in Dike's caſe, Trin. 36 Car. 2. B. R. 
rot. Fog. {ice the caſe by the name of Dife v. Mercer, 2 
$bew. 394+) where two men were hound jointly and ſeve- 
| rally,, and judgment and execution had. againſt one of 
them, and his goods ſeized, but the ſheriff had not ſatis- 
ed the plaintiff, nat fold the goods: and in an action of 
debt againſt the other obligee, he pleaded this matter; and:it - 


* 


was held, it was no plea for him, becauſe it was not ſatis» 


feQigp ; but it was held, that it would bave been a good 
| | plea 
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plea for that defendant, againſt whom the judgment and ex- Ce 
ecution was obtained, if he had been ſued again. Seconds gt 
ly, the ſheriff may ſell the goods by authority of law, with- , he bes 
out a writ of venditioni exponas, and after his year is expired, been fheriff may 
and he is out of his office. And ſo is 2 Cro. 73. The caſe afterhe is out of 
of Thoroughgood in My 73. is, that if the plaintiff dies after —_— _— 
a fieri farias awarded, yet the ſheriff may levy the money, a fri tacias 
And if the piaintiff makes no executors, nor adminiftra- while he was in, 
tion is as yet committed, the money ſhall be brought into . . * Kal 
court, and there depoſited, until, &c. And where a fieri Abr. 893-1. 45, 
facias goes to the ſheriff, he cannot return, that the plain» 79 Vin. 369. 
tiff is dead, and therefore be did not èxecute it, Cro. Car. 
459. or if he execute it, and levy the money, and the 
plaintiff dies after that, and before the return of the writ, 
the executor or adminiſtrator ſhall have the benefit, and 
ſhall have the money, Cro. Car. 459. 1 Sid. 29. Where 
the executor ſues an elegit upon a judgment recovered by 
himſelf, and before the debt is levied dies inteſtate, the ad- 
miniſtrator de bonis non ſhall take advantage of this execu- 
tion: - otherwiſe, if he had died before execution ſued out. 
The ſubſtantial part of the execution in this caſe is execut- 
ed in the life-time of the executor, and there is nothing 
wanting to compleat it, but the formal part, For as ſoon 
as the ſheriff ſeizes the goods by virtue of the writ. of fiers. 
facias, he gains a ſpecial property in them, and may main- 
tain. treſp(s againſt the defendant, if he takes them away. 
So is Co. Eliz. 635. So he may maintain trover againſt a 
ranger, that takes them away. J/ilbraham v. Snawe, 2 
Saund. 47. 1 Lev. 282. And in that book Keynge bolds, 
that the property is diveſted out of the owner, and veſted in 
tte party at whoſe ſuit the writ iſſued, When the ſheriff 
has returned, that be has levied 100/. an action of debt lies 
for the adminiftrator de bonis non againſt the ſheriff, This 
is not like the caſe of Clecue and Veer, Cro. Elix. 450, 457. 
W. Jones 385. where an executor ſued out an extendi facias 
upon a ſtatute, and before the inquiſitipa taken died, and 
the adminiſtrator de bonis non ſued out a liberate, and the ex- 
ecution -was held to be void, becauſe by the death of the 
executor the writ of extend! fu.ias abated; for there was a 
. farther act to be done, which is not in this caſe, viz. the 
awarding a liberate, which is an act of the court; and till 
that is awarded, the execution is not compleat. 


— 


| Powys juſtice ſaid nothing new, 35 I: obſerved, but only 
that the caſe in Sid. 29. was a ſtronger caſe than this, 


+ Powell: juſtice. I am of opinion, that this ſcire facias 
does not lie. The queſtion is, what ſhall become of the 
goods, whether Clerk ſhall have them again? He ſuppoſes 
that no body has a title to them but him, becauſe he has 
the general property. I ſh}1, not detetmine how it would 
hi its a „ | have 
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have been, if execution had not been in part executed. As 


my brother Geuld obſerves, it is a good plea by the deſend 
ant, that the ſheriff has taken his goods in execution, and 


ſtill detains them. An execution is an intire thing, and 


that ſheriff. that takes the goods in execution, ſhall go on, 
and ſell, though he js aut of his. office, and not the new 
ſheriff, And ſo is 34 Hen. 6. 36. n.-5. the reaſon of which 
caſe is, becauſe if an execu: ion is once begun before a writ 
of error allowed, a writ of error that comes after is no ſu- 

deas to the execution. For the officer in that caſe is 
only to go on to compleat it. This caſe differs from the 
cafe of Clerve and Veer, becauſe in that caſe there muſt be a 
liberate, which muſt be awarded in the court; and that is 


the reaſon of that caſe ; becauſe there is ſomething farther 
to be done, and therefore the death of the executor plaintiff 


abates the writ, But in this caſe a. venditioni exponas is not 
awarded by the court. But then it is objected, what ſhall 
become of the money, when here is no plaintiff in court to 


receive it? As to that, the money muſt be brought here 


and ſhall be kept in court, as money recovered in the execu- 
 tor's life time, till the perſon that has tile applies to the 


court for it, and upon producing to the court his title, viz. 
his letters of adminiſtration de bonis non, the court will de- 


| liver him the money. | 


| ant in the aQtion ſhall have « ſire farian againſt the ſheriff, | 


Holt chief juſtice. The queſtion is, whether the defend- 
or no? And I am of opinion, that the judgment ought to 


de affirmed. =_ 


1. Becauſe, after ſeizure of the goods,” there is nothing 
to be done by the ſheriff, but to bring the money into court, 
though indeed if the ſheriff pay the money to the plaintiff, 
that is well. For the writ is, quod fiers facias de bonis, &c. 
et denarios illes habeas coram nobis, Ic. fo that when he had 
ſeized the goods, he has nothing to do but to bring the mo- 
ney into court. And the death of the plaintiff after the ſeiz- 


ing of the goods, does not binder the ſheriff from executing 


the reſidue of the writ, which is to bring the money into 


- court, 


which is mentioned in ihe book of 34 Hen. 6:-36- u. f. to 


2. Though the ſheriff is out of his office, yet he is 
bound to ſell the goods, For when he- has returned, that 
de has ſeized the goods, and that they remain in his hands 


pro defactu empiorum, that is no diſcharge to the ſheriff, but 
| _—_ excuſe to the court. But be muſt fill ſell the 


goods even without a venditione exponas, and he is compella- 
ble to do it, though be is out of his office. And + wage 
purpoſe 2 di//ringas nuper vicecomitem lies againſt him, of 
which writ there are two forts. The fi the old fort, 


3 
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diſtrain nuper vicecomitem, ita quad bana illa venditioni exyanat, Cr zar 


et denarias provenientes liberari faciat pracſato nunc uicecomiti, Wirazss⸗ 
ut ipſe vicecomes denarios illes coram j uſliciariis hic habere poſſit | 
tiel jour, ad reddendum pragfato querenti. And if this writ lies, 
it proves that he has an authority to ſell the goods; or elſe 
it would be unreaſonable, that the party ſhould have ſuch a 
writ. For conſider what is to be done on this-writ, for the 
ſheriff muſt return iſſues againſt the old ſheriff upon it, and 
ſo in infinitum; which would be ſtrange, to compel a man 
to ſell goods, that has no authority. The other fort is in- 
deed new. You have it in Rafe. Intr. 164. ide 4 Breu. o. 
and is to diſtrain the old ſheriff, to ſell the goods, and have 
the money himſelf in court at the return of the writ. Then 
ſince the ſheriff. is compellable to ſell the goods, what hin- 
ders him from doing it, though the plaintiff is dead. The 
ſheriff is anſwerable for the value of the goods after he has 
ſcized them, and he is bound to ſell them at all events, and 
he is bound to the value he haz returned them to be of. 
And though the goods are loſt or reſcued from him, he is 
bound, not to that value they may after appear, or be found 
to be of, but to the value be returned them to be of ; that is 
the value he is bound to, and an action of debt lies againſt 
him for that value. And that is the caſe in Saunders Re- 
ports (24 part 343- Mildmay v. Smith) and by the ſame rea- 
ſon he is compellable to ſell them according to that value. 


3. The plaintiff has no farther remedy againſt the defend- 
ant, againft whom he recovered his judgment, but muſt go 
on againſt the ſheriff, For the defendant having loſt his 
goods, may plead, levied by fieri facias, in bar to an action 
of debt WY facias upon the judgment. And to this pur- 
poſe is the caſe of Athinſon and Atkinſon, Cro. Eliz. 390. 
where in a ſire facias on a judgment in detinue, the deſen- 
dant pleaded, that upon & difiringas upon that judgment to 
the ſheriff, he delivered the goods to the ſherif 3 and that 
was held to be a good plea. And the ſeizing the goods upon 
the diſtringas is the ſame thing in that action, as levying the 
money upon a fiert facias in other caſes. And as my bro- 
thers ſay, it has been beld to be a good plea, that the defend-  -- 
ant's goods were ſeized upon a fieri factas, | 


' 4+ This caſe differs from the caſe of Cleve v, Err. The 
Judges held there, that the extent was void, becauſe the writ 
was abated. But why ? Becauſe no right was veſted by the 
extent. For the purport of that writ is to extend and ſeize 
into the king's hands, that be may deliver to the plaintiff; 
which is to be done upon the award of the /iberate, which 
could not be awarded in that caſe, becauſe the executor, who 
S any more _ — executor 
ſues a as ypon a judgment, and has a judgment, 

yued habeat executionem, and then dies, — 9% 
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lar d bonit non cannot ſue execution. But here is no neceſſity 
Wir, to have any thing more done, or any act of the court, to 
/ enable the ſheriff to ſell the goods; but in that caſe the 
5 plaintiff could not enter without a /iberate. And this dif- 


ference ſeems to be intimated, though not ſo clearly, in the 


cafe cited out of 1 Sid. 29. Here the ſheriff is become re- 
ſponſible to the executor for the value he has returned the 
goods at, and he is chargeable to the executor in the right 
of the teſtator. And when that right is come to the admi- 
niſtrator de bonts non, the ſheriff ſhall bring the money into 
court, and upon the adminiſtrator de bonts non coming in and 
ſhewing his letters of adminiſtration, he ſhall take it out. 
Here is no further a& to be done to impower the ſheriff; for 
though the return of the reſidue in cy/fedia pro defefiu empto- 
rum is a good excuſe, ſo as the ſheriff ſhall not be amerced, 
though be has not brought the money into court ; yet he 
' muſt ſell the goods in convenient time: for if a diſtringas is 
taken out, he muſt fell the goods before the return of the 
writ, or elſe he forleits iſſues. . 8 & 


r= 


Intr. Hil. » 2. Alrmitt ver. Breame. 

Ana, Rot. 243, 3 3 

An ed which ID: BT upon a bond conditioned to perform the award 
dreQts the per- of John Olley, Cc. of and concerning all ſuits, &c. 
formance of n now depending between the ſaid Charles Breame and Theophi- 
limited time a us Armitt, for or by reaſon or means or on the account of 
datu arbirrii, is any erection, edifices, piles of wood, pipes, water-courſes, 
2 4 balconies, back-doors, ways and paſſages, or other act, 
6 Mod. 244 matter, cauſe or thing whatſoever, by the ſaid parties, or 


Suk. 76. Holt either of them, in or to the detriment, damage, annoy- 


N ance and impediment, or by infringing on the right of the 


33 E acc, one or the other of them reſpectively, erected, placed, built, 
3 Balk. 12. Committed, done or ſuffered in, upon or about all and every 
An award or any the meſſuages or tenements and wharfs, with their 


— «darn ge , appurtenances, ſituate and being within the precinct of the 


nuiſance is good, hoſpital of Bridewell, London, which they and each of them 


tho it dors not reſpectively claim, hold and enjoy by, from and under the 
ſhall remove it, mayot, commonalty and citizens of, the eity of London, go- 
if it appears that VErnors of the ſaid hoſpital, or any of them, by virtue of wy 
8 <a. leaſe or aſſignment of leaſe, or other power whatſoever : an 

ed belongs ro do. and ſhall produce and ſhew to the ſaid arbitrators, or ſuch 


either of the of them as ſhall require the ſame, the Jeaſe, aſſignment of 


ory bs , as leaſe, or other power, whereby the ſaid defendant holds his 
Salk. 76. part of the premiſes, or a true copy thereof, to be peruſed 
Under a ſubmiſ-' r | wed, \ e 
ſion of diſputes on account of certain nuifance to a particular bouſe, tho' the award mentions the 


| houſe without papticularizing it, yet if it itnports to be made upon the, premiſes. ſubmitced, the 


* 


houſe mentioned in the award ſhall be taken to be the bouſe mentioned in the ſubmiſhon. S. C. 
6 Mod. 244. Af zward which directs that one party ſhall pull down bis balcony, if rhe utber de · 
fires it, is ſufficiently beneſicisl to him who has rhe election to prevent him from objectintz thar it 
wants muruality. Unger a ſubmiſſion of paſt differences arbitrators cannot preſcribe cules for the 
ſuture conduct of the parties. Under a condition to produce 8 leale whereby the party holds an 
effare, he need not in averriag porformagce ſet aut the leaſe. 8. C. Salk. 498. Holt 2144 b 
5 » 1 


* 
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by the ſaid arbitrators, as they ſhall think fit, &c. The 
defendant pleads, that before the time limited by the arbi- 
trators to make their award in, ſcilicet, tiel jour, 1pſe produxit 
et o/flendebat-to the arbitrators at their requeſt dimiſſionem et 
poteſlatem, per quam idem the defendant tenuit ejus partem 
 praemifſorum, ſcilicet, omnes evidentias ſuas, et totum titulum 
fuum adinde per eos per utend. prout aptum putabant ; and the 
arbitrators made no award, The plaintiff replies and ſets 
out an award, which replication, as far as concerns the 
objections taken and debated, was this: That the arbitra- 
tors the gth of October 1502, did make their award in 
writing de et ſuper praemiſſis in conditione praedifia ſuperius ſpe- 
cificatis, and thereby did award, that the ſcaffolds and deals 
of the South part of the houſe of the plaintiff ſhould be taken 
down within 58 days, @ datu ſcripti arbitrit, Wc, and no 
more ſcaffolds ſhould be erected, or built, nor deals piled, 
between the river Thames, and the aforeſaid houſe of the 


plaintiff, within the breadth of the then lights of the ſaid 
houſe, yet the ground to be uſed for any goods as a wharf - 


by the defendants, ſo that the windows of the South part of 
the ſaid houſe of the, plaintiff ſhould not be darkened or 
_ obſtructed: and the arbitrators did further award, that the 
balcony of the South part of the houſe of the plaintiff ſhould 
be taken down, if the defendant ſhould defire it, within 
three months next after the execution of the aforeſaid award: 
and the -arbitrators did further . award, that the drain and 
water- pipe which tunc venerunt ſubter wharfam pratdittam of 
the defendant- ad Auſtralem partem pracdictas domus praeditti 
the plaintiff, ſhould remain as the ſame then were, and that 
the defendant /icentiamdaret ad tempus conveniens pro emendations 
et reparatione inde ſi occaſio foret: and farther, that the wall of the 
Weſt ſide of the plaintiff's houſe: is a party-wall, and that if 
the defendant ſhould at any time hereafter build againſt it, 
he ſhould pay ſo much of the charges, and half the charges 
of a party gutter; and that the water ſhould be brought 
down from thence ſuper: diciam wharfam praedifti the detend- 
ant, c. And although the plaintiff bas always kept and 
performed all things in the ſaid award, which were of his 
part, to be kept and performed, and proteſtundoe that the de- 
fendant- has not done fo on his part: the plaintiff in fafo 
dicit, that the ſcaffolds on the South part of the houſe of the 
plaintiffin the writing of award aforeſaid mentioned at any 
time within 58 days a-data ſcripti arbitrii pracdifti were not 
taken down ſecundum formam et eff-clum arbitrii praedicli, 
but the detendant the ſame ſcaffolds on the South, part 
of the houſe of the | plaintiff in the wiiting of the 


award aforeſaid mentioned a datu ſcripti arbitrii praeditti by 
the ſpace of 58 days et ultra ibidem continuavit, et bucuſque con- 


tinuare permiſit, contra formam at effetium arbitrii praadicbi, 
et hoe, Se. To this the deſendant demurred. And the 
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1 demurrer. This caſe was argued by 

+ Montague and Mr. Raymond ſor the defendant ; and 
by Mr. Brederich and Mr. Zyre for the plaintiff. And the 
exceptions inſiſted on were, that the award was uncertain, 
both as to the time when it ſhould be performed, the ſcaf- 
folds by the award being to be pulled down within 58 days 
ſrom the date of the award, and it does not appear any 


where in the plaintiff's replication, that the award had any 


date, neither indeed had it any: and alſo the award does 
not appoint who ſhall take the ſcaffolds down. And this is 
as uncertain as Salmon s caſe, 5 Co. . J. Cro./Eliz. 432. 
Afoor 359. where the award was naught, for not appoint- 


ing in what ſum the perſon. ſhould be bound. And yet 


Mr. Raymond ſaid, a covenant or promiſe to enter into a 


CJ) Acc. 
78. a. 


<h3% 


— 
2 


(60) Ace. Str 
204. 


And to this purpoſe 
a ſubmiſſion to an award was ſor and concerning the right, 


bond, that the obligee ſhall enjoy certain land (which was 


to have been the condition in caſe) or for payment 


of money to the obligee, without mentioning in what ſum 
the bond ſhall be, is (a) good; and it ſha}l be underſtood 
according to common intendment; and in the one caſe 
ſhall be to the value of the land, and in the other double 
the money to be paid. But it is otberwiſe in caſes of 


awards, which muſt be final, and where no averment or 


intendment can be admitted to ſupply the defect of certain- 
ty, and make it good, as may be done in thoſe other caſes: 


and this is the ſtanding difference. And fois 5 Co. 78. a. 


Salmon's caſe. And awards have been held to be naught 
for the like uncertainties, as the caſe of Maſſey and Aubrey, 
1 Roll, Ar. 264. Styles 365. where in an award between 
landlord and tenant, the arbitrators awarded among other 
things, that the tenant ſhould pay the landlord the arrears 
of rent ſince the landlord's purchaſe, and becauſe it was 
uncertain what that was, and the tenant could not come to 
the knowledge of it, but at che curteſy of the landlord or 
the vendor, the award was held to be naught. So the caſe 
in 2 Crs. 314. an award that 4. ſhall give ſecurity to B. 
for payment of 16/. at two days, was held to be (6) void for 
the uncertainty what ſecurity it ſhould be, whether by bond 
or otherwiſe. And though it is true, that an award may be 
good in part, and void in part, yet the breach being aſſign- 
ed in the non-performance of this part of the award, if 
this be void he can never have his judgment. Another ob- 
jection was, that the arbitrators had made their award of 2 
matter that was not ſubmitted to them, and ſo had exceed- 


eld their authority. For it did not appear that the plaintiff's 
| houſe, &c. were within the precin& of the hoſpital of 


Bridewell, London ; and though the award was pleaded to 


be made de et pracmffes, that would not help it. 
— 242. was cited: where 


Sc. of a certain parcel of land containing by eſtimation 200 


_ acrevvecatae Heiflorne Line, & c. the arbitrators — 
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in the waſte lands of the vill of Helſlorne, the defendant 
ſhould have the brakes there growing during his life, &c. 
and in the replication, ſetting out the award, there was an 
averment, that the parcel of land, where the brakes grew, is 
the ſaid parcel of land called Helflorne Linge, for the right, 
Sc. of which the parties ſubmitted to the award; and the 
award was held to be naught, for this among other reaſoos, 
becauſe it was not of the matter in ſubmiſſion, nor of any 
generality that comprehended it; but of another matter. 
And the averment of the party cannot expound the intent 
of the arbitrators. Another objection was, that the award 
was not mutual, for that every thing, that was awarded to 


be done, was for the benefit of the plaintiff, and there was 


nothing awarded to be done for the defendant. There was 
another objection by Mr. Mountague, that the award was un- 


certain, becauſe it did not appear, how many deals there 


were, nor whoſe they were; and that the arbitrators had 
exceeded their authority, by awarding, that no more ſcaf- 
folds ſhould be erected, nor deals piled, between the river 
Thames and dhe houſe of the plaintiff, Ac. for the ſu- 
ture ; it being only paſt differences upon occaſion of nu- 
ſances by paſt ereQions, which were ſubmitted to them 
and that what was awarded for the defendant's benefit, viz. 


that the plaintiff s balcony ſhould be taken down, was not 


' awarded poſitively, but conditionally, if the defendant think 
fit. And in another part of the award, where it was award- 
ed, that the defendant permitteret et toleraret the plaintiff ha- 


| bere liberam viam five tranſitum, Anglice a pallage, ad et ab a 


ſtable and hay-loft, &c, it was uncertain; becauſe it was 


not ſaid, what ſort of a way, whether with carts and car- 
riages, or on foot. To theſe objections it was anſwered, 
that if the award had no date, then the words within 58 
days a datu muft be from the delivery, and ſo the time will 
be certain enough. For there is an averment ia the repli- 
cation, that the award was delivered, one part to each of 
the parties, on the gth of Oftober 1702. Beſides, the award 
is pleaded to have been made the ſame day, and that muſt be 


taken to be the date, and that it bore date that day, Az to 


the uncertainty of the perſon, who is to take them down, 


that is not a ſufficient uncertainty to vitiate the award, And 


as for thoſe caſes cited by Mr. Raymond, they are uncertain- 
ties in the thing that is to be done; this is an uncertainty 
only of the perſon that is to do the thing, and not of the 
matter to be done as thoſe. But if the uncertainty would 
vitiate the award, here is no uncertainty ;. for taking the 
whole award into conſideration, it appears plainly, that it 
was the defendant Breame's ground. And that appears firft 
from that clauſe of the award, whereby it is awarded, that 


the defeadant ſhall uſe the ground between the Thames and 


the South ſide of the plaintiff's houſe, as a wharf; ſecondly, 
by that clauſe about the drain and water-pipe, wherein it is 
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expreſsly ſaid, that the wharf of the South fide of the plaintiff's 
houſe is the defendat's wharf; and the wharf being the de- 
fendant's, he muſt be taken to be the perſon who did the nu- 
ſance, by erecting the ſcaffolds and piling up the deals upon 
the Wharf. And then the cafe is no more than if a debtor, 
or a creditor, ſhould ſubmit to an award, and the arbitra- 
tors ſhould award, that the debt ſhould be releaſed, or that 
it ſhould be paid, that would be an expreſs award that the 


- creditor ſhould releaſe in the one caſe, and the debtor pay 


in the other. So here the defendant appearing to be the 
perſon that had done the nuſance, the award, that it ſhall 
be taken down, is an expreſs award, that he ſhall take it 
down. Alſo no body elſe can do it, becauſe by coming on 
the defendant's ground the plaintiff would be a treſpaſſer. 
As to the objection, that it does not appear, that the houſe 
is within the 8 of Bridewel! hoſpital, the averment 
that the award was made de et ſuper praemiſſis, will help that. 
As to the cafe in Dir, that was plain variance appearing 
upon the face of the award; but otherwiſe, if there be no- 
thing appearing upon the award itſelf, which ſhews it to be 
a mattef out of the ſubmiſſion, the court will take the award 
to be of the, matters in difference, Baſpole's caſe,'8 Co. 97. 
Hob. 191. 1 Sund. 184. 2 Pentf. 242. As to that ob- 
jection, that nothing, is awarded for the defendant, there is 
that, that ne Mall uſe the ground as a wharf, and that the 
balcony Mall be taken down, if he pleaſes. © And the addi- 
tion oF it, if the deferidaiit pleaſes, makes no difference, be · 


cCauſe chat is no more than the law ſays; as if an award were 


to pay money, If the other pleafel to receive it, that would 
be well. Then an exception was taken to the plea, that 
the defendant pleaded generilly,” that he produxit, Et. to the 
ar birt f/, S. fee of oteflatem per gquas idm the de- 
fendant Tenuit ejus partem 757 10 55. Filicet omines evidentias 
ſuns e totum litulum ſuum adinide, &c. whereas he ſhould have 
ſet gut the Teaſe n and certainly, that the court 
| ged, whether it were 2 good leafe or no. 

It was repiied on the part of the defendatit, that "there 
could be tio difference between an uncertainty Ih the thing 
to be done, which was admitted by the counſel for the plain- 
tif xo be naught, and an bnceftainty in the perſon, WHO was 


M. 


of appear to be the ſame whatf, but might 


* 


the Wharf did 


to dd e for the thing could not do itſelf. And that 


| beahorher+ Ydd"as to the fault in the plea; that was now 


zut of the caſe, by the'plaintiff 's replying and afhgning an 
Th fuMeient Vielch, "And it was pe to Thrner% Eaſe, 
90, 33.5, If rhe deferidint plfadd an infufficiegt bar, yer if 
by the plaintiff's replication'it appears, that he has no tauſe 
of atian, the (a) plaintiff ſhall never have judgment; as 


o 


120. . Palm. 28 2 Buldr. 94. Cro. Jer 13. 421. Un. Rep. 156. Moore 464. 2 Bulſt. 94+ 


has 336. Hob, 29% 


» 


Harder. 32. Sty- 354: Arg: pot'4097+ Vide pft 1372. in 
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in debt upon, a bond to perform covenants, the defendant 
pleads an ill bar, and the plaintiff replies, and affigns a 
breach, which of his own ſhewing appears to be no breach, 
the defendant ſhall have judgment. So here the plaintiff 
having aſſigned his breach in a part of the award which is 
void, be ſball never have judgment, though the plea were 
; to be inſufficient, becauſe he has no cauſe of 
Action. F 


As to the main objection, which was that it was not 
awarded, who ſhould remove the dezls and ſcaffolds, the 
three juſtices were againſt the chief juſtice. The chief 
juſtice was of opinion, Firſt, that it did not appear that the 
wharf was the defendant's ground; all that appeared was, 
that the defendant was to uſe the ground as a wharf, which 
did by no means imply, that he was to have the ground, 
being but a liberty, but rather the contrary. And beſides, 
if it had appeared, that would not have been ſufficient, be- 
cauſe it ought to have been averred in the replication, and 
which was the, ſecond reaſon the chief juſtice gave, becauſe 
it did not follow, though it were the defendant's ground, yet 
that he was bound to remove the deals, unleſs he had been 
awarded to do it. For the deals'lying there being a nui- 
fance to the plaintiff, he might lawfully remove them, 


, Powell juſtice held, that as a plea in bar ſhould, be taken 
to a common intent, ſo a ſortiori ſhould'an award, and that 
one part of an award might explain another. That it ap: 
peared here plainly upon this award, that here were ſeveral 
nuiſances done by one neighbour upon his ground to the 
prejudice of another; and that theſe differences were ſub- 
mitted by them to arbitrators, to be determined in an ami 

cable way. And therefore. hen the arbitratots come to 
award, that the nuiſance ſhall be removed, it muſt; be un- 
derſtobd, that it ſhall be done by him that is owner. of the 
ground, aud did the nuiſance; For: though any perſon, or 
the plaimilff, might remove the nuiſance, yet that ſhall ne- 
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ver be intended to be the deſign of the arbitrators, who 


intended to make an amicable end of this difference. And 
he reſembled: this, to the caſe. of g Edu. 4, 3. b. where the 
condition of an, obligation was, that the great bell of Mil- 


den · hall (bould be carried to the houſe. of the obligee if M 
at the coſts of the men of M. and there weighed and melted - 


down, in the preſence of the meu of M. and the obligee 


ſhould make of it a tenor, &c,, though it was not ſaid who 


ſhould weigh the bell, yet it was adjudged that the braſier, 


who was the obligee, ſhould. do it, becauſe it belonged io 


bis occupation to do it. So here: the owner of the land is 


the propereſt perſon to remove the ſceffolding. Beſides, if 


a maa were bound in à bond, conditioned that ſuch, ſcaffold- 


ing in his ground to the nuiſance of the obligee's houſe ſhould 


to 


12 


de taken don by ſuch a day; the obligor would be bound 


[ 


—_ 
— — — — — 
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-AnmirT | take it down. So here in the ſame manner, the condi- 
aan. tion of the bond being for performance of an award, and the 


award being that the ſcaffolding ſhall be taken down, the 


award. is parcel of the condition of the bond, and will have 
the ſame effect as if it had been inſerted in the condition. 
Theother Juſtices were of the ſame opinion, that it did ap- 
pear, that the wharf was the defendant's, and therefore be 
ought to take down the ſcaffolds, &c. 


As to the exception of the uncertainty of the time when 
"the ſcaffolds were to be taken down, the court held, that 
that was certain enough; for if the award had no date, the 
time muſt be computed from the delivery, and that was one 
{ſenſe of datus ; they held alſo, that the award was mutual, 
and that the defendant's plea was. well enough; for he was 
only to produce ſuch a leaſe as he had. They held alſo, 
that the number, of geals was not material; and that the 
awarding, that no more deals ſhould be erected for the 
time to come, would do no harm, for it did not bind the 
inberitance, but was void as to that. And if any of the 
other exceptions were matetial, yet an award might be good 
in part and void in part, and the breach being aſſigned in 
a part of the award which was good, the plaintiff ought to 
have judgment. And judgment was given for him by three 
ges againſt the chief juſtice, Afterwards error was 
gut en che judgment in the exchequer chamber, but 
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| caſe the defendant removed the indictment by certiorari, he 
was bound to carry it down to trial at the next aſſes. If the 
proſecutor removed, the defendant might carry it down to 
trial at the next aſſines at his election; that he was not 
bound by recognizance to do it, as in caſe where he remov- 
ed the iadictme mt himſelf, but yet he had his election to do 
it; and that the reaſon of this was, beeduſe his not pro- 
ceeding below was in nature of a default, and ſo within the 

' fame reaſon, as where a proſecutor lips an aſſizes: that an 
indictment being found upon the oaths of the county, was 

a heavy charge upon a man, and therefore the law indulged 
the defendant, that he might have a ſpeedy trial, to acquit 
himſelf of it. That this could be no inconvenience to the 
queen, becauſe the defendant could not have a % privs and 

a tales without Mr. Attorney's conſent, who would not 
grant it unleſs he were ready; and that in caſe it were to be 
tried at the bar, there would be time to apply to the court 
for the queen to put off the trial, in caſe ſhe were not rea- 
dy. It was ſaid, they had ſearched for precedents, and that 
there could not be any ancient ones, becauſe, before the late 
ſtatute 5 Will. and Mar. c. 11, it never appeared who 
brought the certiorari z but fince that ſtatute they had ſome, 
(as I think four or five) where the defendant had carried it 
down to trial the firſt aflizes, and no exception had been 
taken. That all the practiſers agreed that to have been the 
practice, and that upon their having been ſo informed by 
them they had carried the cauſe down to trial. 


As to the precedents it was ſaid for the proſecutor, that 
they were late, and all ſince the late act of parliament 
. and H. c. 11, and that it might have been by 
conſent, and that they differ from this caſe, becauſe the de- 
fendants pleaded early in the term. an 


This cauſe was ftirred three times, and much laboured The defendantia 
of both ſides, and at laſt all the coutt agreed, that there b indiftmene re- 
mould be a new trial, becauſe there was no reaſon, why the — 2 
queen ſhould be more haſtened in her ptoſecutions than not carry it down 
every private plaintiff, And as to the precedents, they paſ- 9 tra! without 
ſed ſub filentio, and therefore were of no weight. And they on 3 
made a rule for the ſettling this matter for the future, that 
the defendant ſhould' not carry down the cauſe to trial in 
luch a caſe as this, without the leave of the-court upon mo- 
uon in court; and that they to be ſuce would never grant 


leave, till after a default by the queen. | 
There were many things ſaid in the argument of this caſe A cauſe at the 

by the chief juſtice, and Powell; as that a trial by proviſ Sitof the crown 

could not be againſt the queen, and Powell gave the reaſon, down w trial 


a proviſo implies a /acher, which cannot be in the by pwriſo. S. P. 


queen; and the chief juſtice ſaid, that it w8s not a trial by 3 . 246 


* 
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proviſo no more than a trial brought on by the defendant in 
a replevin, guare impedit, attachment ſur prohibition, where 
both parties have a liberty of carrying the cauſe down to 
trial. The chief juſtice ſaid alſo, that if an indictment be 
found in the king's'bench, the defendant by the courſe of 
the court is bound in a recognizance to carry the cauſe 
down to trial. And ſo if an indictment be found in the 
country, and the defendant pleads and tries it there, they 
bind him by recognizance to bring it on to trial at his own 
chatges. But where an indictment is removed by certiorari 
by the proſecutor, the defendant is fine die, and need not 
come in till proceſs goes out againſt him (though he may 
come in if he will) and he is not bound by recognizance to 
carry the cauſe down to trial. And it was all one before 
the Sure: 5 Will. and Mar. c. 11. where an indictment was 
removed by certiorari by the defendant out of a foreign 
county; for the defendant was ine die, and the common 
courſe was to outlaw him if he did not come in: but that 
was found inconvenient, and therefore the act was made. 
Hut before the at 5 Will. and Mar. c. 11. in Lenden and 
Middleſex in caſes of indictments found there, if the de- 
fendant brought a certiorari, he was bound in a recognizance 
to carry it down to trial the next term, or the fitting after 
the term ; and the ſame ryle was made after the revolution, 
and before the act, in relation to a certiarari granted into 
foreign counties. And therefore the difference between a 


certiorari by the defendant and the proſecutor (which is given 
as a reaſon why there can be no ancient precedents) is of 


no weight, becauſe it was all one which party brought the 
certiorari, becauſe the defendant was not bound to carry it 
down. And as to the default, that is not ſo, for indict- 
. ments cannot be found 'any where but in the county; and 
therefore probably this indictment might be found on pur- 
poſe to be removed. As to the precedents they all paſſed 
ſub filentie, and are all of late date, ſince Hil. 9 Will. 3. 
Powell ſeemed to think at firſt, that Mr. Attorney's grant- 
ing ta ni prive, was a conſent to the trial, and that that 
would make it good. But the chief juſtice and he agreed, 


that it was only a conſent to the manner of the trial. And 
Mi. Attorney declared to the ſame effect in court. 


Le his rule made in his favoyr, the proſecutor moved 
for a trial at bar, becauſe the fact was done in the queen's 


palace, whilſt her majeſty was in council; and that was op- 
poſed,” becauſe the queen had given no direction for the pro- 
ſecution, but the proſecutor carried it on merely on his own. 
account. And when upon his petition her majeſty bad re- 
ferred the matter to the board of Green Cloth, the proſecutor 


bad declined procuring their report, and had proceeded in 


this manner. And after this matter had beentwice moved, 
and Mr. Attorney being preſent in court, and declared that 


he had no directions to proſecute, the matter. n. 


\ 


| 
A 
} 
{ 
{ 
f 


Mich. Term 3 Annz reginz. 1085 


miſed by conſent, that the trial ſhould be at the aſſizes, but reine 
that the high ſheriff ſhould return 48 jurors in the pre- Burt. 
ſence of the proſecutor and the defendant, and they to ſtrike | 

out twelve a- piece, &c. The laſt day of Trix. term the pro- 

ſecutor moved the court to ſet aſide the rule, pretending he 

did not hear the judges; but Holt chief juſtice reprehend- 

ed him for the ſingularity of his proceedings (which were 

very reprehenſible) and told him he would not ſet aſide the 

rule. Then he ſaid, that he muſt have a trial at bar. But 

the chieſ juſtice ſaid, there was no reaſon for it, it appearing 

to them to be a private proſecution, And at length the 

firſt rule ſtood, 


Note, At the aſſizes the defendant was acquitted, as were 
alſo Mr. Knatchbull and Mr. Scott, upon an indictment pre- 
ferred againſt them by the ſame proſecutor for another 
branch of this quarrel, the proſecutor being, as it ſeems ſo 
unfortunate, as by his indiſcreet warmth and violence of 
temper to have loſt the good opinion of, if not all credit 
with, the ſober part of mankind, 1 


— 


Buckmyr ver/. Darnall. 
8. C. 6 Mod. 248. Salk. 27. 3 Salk. 15. Holt, 606, | : 


N action upon the caſe wherein the plaintiff declared, & promiſe that a 
that the defendant, in conſideration the plaintiff, at — 
his requeſt locaret et deliberaret cuidam Foſepho Engliſh a geld- non. performance 


ing of the plaintif®s ad equitandum et itinerandum uſque ad 1. Ib. be would 
Reading in comitatu Berks, aſſumpſit et promiſit the plaintiff, tioo, is — 
quod the ſaid Foſeph and Charles the ſaid gelding to the plain- ing, unleſb it is 
tiff redeliberarent, &c. Upon non aſſumpſit pleaded, this cauſe Sue . 2 
eame to trial before Holt chief juſtice, at Meiminſler- Hall; WAL. 94. 3ob. 
and the counſel for the defendant inſiſting, that the plain- Br. 1356. ance 
tiff _ to produce a note in writing of this promiſe with- 4. Bl. 16. ” 
in the ſtatute of frauds 29. Car. 2. c. 3. J 4. and the chief 1 Vent. 43- 
Juſtice doubting of it; a caſe was made of it, and ordered 2 ** 
to be moved in court, to have the opinion of the other 48 that 


judges. And now it was argued this term by ſerjeant * third perſon 


Darnall for the defendant, and by Mr. Raymond for the — 


plaintiff, And it was inſiſted for the defehdant, that this caſe deration that the 


wa within the ſtatute of frauds, 29 Car, 2. c. 3. ,. 4. for fron ro whom 


it was a promiſe to anſwer for the default and miſcarriage made will lend 


of the perſon the horſe was lent to. The very letting out him at the re- 


and delivery of the horſe to Englih implies a co by, ren the per | 


Englifs to re- deliver him, and he is bound by law fo to do, — ye 


and conſequently the defendant is to anſwer for the default is not bind-og, 

of another, In a caſe 2 Will. and Mar. your lordſhip — ooata 

tled this rule, that where an action will lie againit the Where n aQion 

party himſelf, there an undertaking by J. S. is within the — | e againit 

ſtatute ; and where no action will lie againſt the party him- 4 CN? 

for his performance W eee wud wag 
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himſelf there it is otherwiſe. And therefore I agree this 
caſe, that if a man ſhould ſay to another, do you build a 
-houſe for J. S. and Iwill pay you; that caſe is not within 
the ſtatute, becauſetbere J. S. is not liable. But this.caſe 
is not more than this, if a man ſhould ſay, do you let 7. S. 
have goods, and if he does not pay you I will, and this is 
within the ſtatute bccauſe an action will lie againſt J. S. 
For the money for the goods. Or it a man thould ſay, take 
7 S. into your ſervice, and if he does not ſerve you faith- 
ully, or if he wrongs you, I will be reſponſible, that is alſo 
within the flatute, _ | # : 


To this jt was ar.ſwered for the plaintiff, that here the 
credit was wholly given to the defendant ; that that rule of 
the ſerjeant's muſt be underſtood, where an action does or 
does not lie againſt the party himſelf on the contract, and 
not where an action does or does not lie againſt him 
upon collateral reſpects. Aud therefore in this caſe for 
an actual converſion, or for refuſing to re-deliver the borſe, 

Engliſh may be charged in #rover or detinue; yet he being 
not chargeable upon the contract, the caſe is not within the 
ſtatute, This contra&-canHot he ſaid ptoperly to be a pro- 
miſe to anſwer for the default or miſcarriage of another, 
unleſs Engl were liable by the firſt contract. 


Upon the firſt motion and arguing this caſe, the three 
jodges againſt Powys ſeemed to be of opinion, that this caſe 
was not within the ſtatute, becauſe Engliſb was not liable 
upon the contract; but if any action could be maintained 
againſt bim, it muſt be for a ſubſequent wrong in detaining 
the horſe, or actually converting it to his own uſe. And 
Pawell juſtice ſaid, that that rule, of what things ſhall be 
within the ſtatute, is not confined to thoſe caſes only, 
where there is no remedy at all againſt the other, but where 
there is not any remedy againſt him on the ſame contract. 
This caſe js juſt like the caſe where a. man ſays, “ ſend 


„ goods to ſuch a one, and I will pay you;" that is not 


within the ſtatute, for the ſeller does hot truſt the perſon 


be ſends the goods to. So here, the ſtable-keeper only 


truſted the defendant, and an aQion on the contract will 
not lie againſt Engi;h, but for a tort ſubſequent he may be 


charged in detinue, or trauer and convetſion, which is 2 
. Callateral action. '* 


' Powys juſtice -faid, that there was a truſt to Engliſh, for 


the very lending of the horſe · neceſſarily implies a truſt to 
the petſon he is lent to, and conſequently the defendant in 


_ thiscafe is to anſwer for the default of another, and is within 


» 
* 
* 
* 


80 
n. 


— 


the ſtatute. 


__ | *® Pewelljuſtice agreed, that if a man ſhould wh lend J. S. 


:borſe, and I will undertake he ſhall pay the hire of it ; or ſe 


9 8 * 52 * 7. 
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FJ. S. goods, and I will undertake he ſhall pay you; that 
thoſe caſes would be within the ſtatute ; and agreed with 
Powys, that if ano truſt were given to Engliſh, then the caſe 
would be within the ſtatute. But he and the chief juſtice 
and Gould held, that here was no credit given to Engliſh; 
and the chief juſtice agreed with him, that if there had, 
this promiſe would have been but an additional ſecurity, and 
within the ſtatute. And the chief juſtice ſaid, that if a 
man ſhould ſay, © let J. S. ride your horſe to Reading, and 
«& I will pay you the hire,“ that is not within the ſtatute, no 
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more than if a · man ſhould ſay, © deliver cloth to J. S. and 


& I will pay you.” He ſaid alſo, that a bailee of an horſe 
for hire is not bound to re-deliver him at all events, but if 
he be robbed of him without fraud in him, he is excuſed. 
And fo it was ruled in the caſe of Coggs v. Bernard. anteg16. 


The laſt day of the term the chief juſtice delivered the 
opinion of the court, He ſaid, that the queſtion had been 
propoſed at a meeting of judges, and that there had been 


great variety of opinions between them, becauſe the horſe 


was Tent wholly upon the credit of the defendant ; but that the 
judges of this court were all of opinion, that the caſe was 
within the ſtatute, The objection that was made was, that 
if Engliſh did not re deliver the horſe, he was not charge» 


able in an action upon the promiſe, but in trover or detinue, 


which are founded upon the tort, and are for a matter ſub- 
ſequent to the agreement. But I anſwered, that Englih may 


be charged on the bailment in _detinue on the original deli- 


very, and a detinue is the adequate remedy,, and upon the 
delivery Englyb is liable in detinue, and conſequently this- 
Fomiſe by the defendant is collateral, and is within the rea- 
ſon, and the very words of the ſtatute; and is as much fo, 
as if, where 'a man was indebted, F.S. in conſideration 
that the debtee would forbear the man, ſhould promiſe to 
pay him the debt, ſuch a promiſe is void, unleis it be in 
writing. Oppo a man comes with another to a ſhop to 
buy, and the ſhopkeeper ſhould ſay, © I will not ſell bim 
* the goods, unleſs you will undertake be ſhall pay me for 
© them,” ſuch'a (a) a promiſe is within the ſtatute : other- 
wiſe, if a man had been the perſon to pay for the goods 
originally. So here, detinue lies againſt Eng/ifþ the princi- 
pal; and the plaintiff having this remedy againſt Englih 
the principal, cannot have an action againſt the defendant 
the undertaker, unleſs there had been à note in writing, 


5 Gaby + 23 


(a) Ve zT. 
R. 80. H. BL. 
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Cracker ver/. Glover. 


If an inſolvent HE defendant being in cuſtody at the ſuit of a 
- 01 agg | man, to whom he was indebted under 100/. was 


who hall be diſcharged upon the act of 2 & 3 An. c. 16. and after he 
diſcharged under yas ſo diſcharged was arreſted at the plaintiff's ſuit, to whom 
pry mage _ be was indebted before the eighth of November in above 
contrafted before 100 l. And the queſtion was, whether he ſhould be diſcharg- 
a certain day, he ed upon common bail? And the queſtion aroſe upon this 
ſhall be releaſed 22 3 "120" } 

on common proviſo in the act of parliament: provided, c. that no 


bail, but pro- - perſon, &c. by virtue of this act ſhall be diſcharged out of 


Wen that no] priſon, who ſhall ſtand charged and indebted in more than 


— the ſum of 100 J. to any one perſon, principal money and 


it who ſhall damages. All the judges of England had a meeting to con- 
. ſider of this act of parliament, and it was reſolved by them 
more than 1001. all, that the defendant was not within the aQ to be diſcharg- 
— perſon, ed upon common bail, The chief juſtice ſaid, that it might 
diſcharged "er ſeem a doubtful queſtion on theſe words of the act, that if 
it for a debt be- 4 any perſon, Cc. diſcharged by virtue of this act, ſhall, 
er « to, after his, &c. diſcharge, &c. be again arreſted or 
| 2 debt execeding © detained for any debt or debts, action, c. upon the caſe, 
that ſum cen- « duty, ſum or ſums of money whatſoever, contracted or 
tracted before. due before the ſaid eighth of November, that then upon 
tioned in the a@, . doing ſo and ſo they ſhall again be diſcharged, &c. by any 
he is not intitled ce tyo or more of the ſaid juſtices of the peace, &c.” upon 


 _toanrtleaſeon 


fling commos filing common bail; but then the provi/a muſt be conſider- 
3 ed: that ſays, no perſon by virtue of this act ſhall be diſ- 
P. acc, poſt « charged out*of priſon, Wc.” but common bail is a diſ- 
charge by virtue of that act, and therefore the defendant 
cannot be diſcharged upon common bail, for that is one diſ- 
charge by the- juſtices. And it is a reaſonable conſtruction, 
to apply the word diſcharged in the act to the ſecond diſ- 
charge as well as the firſt. And the reaſon of the thing 
makes for this conſtruction, for the intent of the act 
that no body ſhould have the benefit of the a& originally, 
| that was in cuſtody for above 100/. And the ſame reaſon 
\ holds when you come to a ſecond diſcharge, for that is a 
diſcharge by virtue of the act; and the proviſe is, that no- 
body ſhall be diſcharged by that act, that owes above 1001, 
And this is the moſt reaſonable conſtruction of the act. 
If « atute em- There was another queſtion ſtirred in this and ſeveral 
57 the peace to other caſes this term, upon the words of the clauſe for diſ- 
releaſe on com- 3 that appoints it to be done by two or more of the 
— —— ſaid juſtices of the peace; whether the court of king's 
diſcharged under bench, and the other ſuperior courts, could diſcharge the 


an inſolvent , priſoners upon common bail; or whether they muſt reſort 


— to the juſtices of the peace? And it was at the ſame 


2 — ro. time — * oe the priſoners Were intituled to 
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be diſcharged on common bail, the courts of Yefminfler 


could diſcharge them, and they were under no neceſſity of 


applying to juſtices of peace. 
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The judges took notice, that it was an obſcure act of 


parliament. They ſaid, that the faireſt conſtruction was, 
that the diſcharge ſhould be good againſt all perſons, to 
whom the priſoner was indebted under the ſum of 100 l. and 
void to all above. For it would be a ridiculous conſtruc- 
tion, to make the diſcharge in the principal caſe good againſt 
all, For it is ridiculous, that if a man is in priſon charged 
with above 1001. he ſhall be kept in priſon; and yet if his 
creditor happen not to have arreſted him, he ſhall be diſ- 
charged againſt him, though he owes him above 100 J. And 
of the other ſide, to make the diſcharge totally void, would 
be very inconvenient ; for that would make the juſtices lia- 
ble to an eſcape, if they happen to diſcharge a man, who 
owes any body above 1000. and yet it is impoſſible for 
them to come by the notice of it, becauſe the creditors are 
not directed to be ſummoned. And Powell juſtice ſaid, that 
the word [and] muſt be conſtrued [or]; and fo the proviſe 
will be, charged or indebted, t 


Tenant ver/. Goldwin, 
Declaration poſt vol. 4. p. 324+ 


| N action upon the caſe, wherein the plaintiff de- 
clared, quod cum the plaintiff x Ob. primo, et abinde 
ſemper hucuſque, paſſſſianatus fuit, et adbuc poſſeſſunarus exiſlit, 
uno meſuagio jacente et exiflente in Fiſh-ſireet, in parochia 
ancien Anne, infra libertatem M eſimenaſterii et comitatum Mid- 
dleſexiar, pro quodam termino nondum finito, ac in cellario ſuo 
parcella meſuagii ſui praedicti reponere et conſervare ſolebat car- 
bonum et illupulatae cerviſiae copias pro uſu familiae ſuar, necnon 
ad vendendum et mercbandixan dum diverſis perſonis, quae de 
ip/o commoditates praediftas mere ſolebant in meſuagis ſuo prae- 
dicto, ad ipfius the plaintiff's non modicum proficuum et utilita- 
tem : quod guidem cellarium contigue adjacet, et per totum tempus 
preedifium contigue adjacebat, meſuagio praedifto of the defend- 
ant in parocbia praedifta, et de farica parrella pracdicti meſuagii 
the defendant ſcharari et vallari folebat per murum craſſum et 
compactum, qui ad dictum um pracfati the defendant 
pertinet, et per pracfatum the defendant per totum tempus 
praedictum jure debuit reparari : pracdictum tamen the defend- 
ant praemi non ignarus, ſed machinans et fraudulenter in- 


7 


If a houſe of 
office is ſeparat- 
ed from other 
premiſes by a 
wall, and that 
wall belongs to 
the owner of the 
houle of office, 
he is of com- 
mon right bound 
to repair it. $. C. 
Salk. 21. 360. 
6 Mod. 311. 


Holt 300. 


And in s Kels- 
ratie« againſt 


tendens ipſum the plaintiff in hac parte minus rite gravare, et te n re 


ipſum the plaintiff de uſu et commoditate collarii mefuagit ſai | 
Pracdicti totaliter deprivare, et de proficus commercii ſui pracdici 
impedire, eodem 1 Odlob. primo, ei ab inde hucuſque, murum u 


Pracdictum, licet ſarpius * eundem reparare, ſcilicet per 
8 4 


— 2 tha 


Dem 


—— —„— — 
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reren, ipſum the plaintiff cdem 1 Ofteber primo in parochia pratdicia, 
Gorowen, fam negligenter cuſtodivit et reparavit, quod ob defettum debitae 
| curae et reparationis ejuſdem muri foeditates- et ſordida foricae 
pracdittae de eadem forica per decaſum et fraftionem muri 3 
dicli in cellorium pruedictum ejuſdem the plaintiff fluebant, et 
collarium praedictum inundabant, ſeilicet in parochia praeditta 
per totum tempus praediium, per quod ipſe idem the plaintiff 
iſum cellarii ſui et proficuum commercii ſui pracdicti per fotum 
tempus praedichum perdidit et amiſit : unde idem the plaintiff 
dicit, quod deterioratus eft, et damnum habet ad valentiam 100 J. 
et inde producit, c. The defendant let judgment go by 
default, and a writ of inquiry of yo ett was awarded, and 
damages aſſeſſed to 60. 


Mr. Salle. The objection that has been made in arreſt 
of judgment is, that here the defendant being terre - tenant, 
and this declaration being to put a charge upon him, the 

Plaintiff ought to ſhew a title to charge him, and this ge- 
neral way of declaring with a feparari folebat, and a jure 
#ebuit' reparari, is ill. In anſwer to this I ſhall firſt ſhew, 
that there have been caſes, where the plaintiff has by his 
declaration put a charge upon the terre-tenant in as general 
manner as this, without ſhewing any title: ſecondly, that 
we have no need to carry the matter ſo far, but are within 
the ſtated rule; that where the charge is within common 


right, there need be no title ſhewn : and thirdly, that this 


is a treſpaſs to the plaintiff. As to the firſt, he cited the 

* caſe" of Sands and Trefufis, 1 Cre. 575. where the plaintiff 
declares, that he was ſeiſed in fee of a mill, and had a wa- 
ter- courſe running in the defendant's land to the faid mill, 
aud that the defendant had ſtopped it. And this was held 
well upon demurrer without ſhewing any title to the water= 
. courſe, And 3 Lev. 266. where the plaintiff declares, that 
be was for four years laſt paſt ſciſed in fee of a parcel of 
land adjoining to the meadow of the defendant, et ſ inde 
ſeiſitusm per tatum tempus pracdictum habere frui ot uti debuit 
guandam viam per quandam januam of the defendant, in the 
 meidow of the defendanr cue à cloſe of the plaintiff, and 
that the defendant ſtopped the gate cam fora et cateno, and 
upon a judgment by default, and writ of inquiry of damag- 
es, and motion in arreſt of judgment, this declaration was 
held to be good, though no title was thewn to the way, 


sand though the defendant was terre-tenant, and though the = 


ä charge was ageinſt common right, and fuck a charge 28 
could not commence but by grant. Aud the ſame was 
ruled upon demurrer between Warren and Suuntbill, the 
3 888 cited in the caſe” before, which was the caſo 

by 2 —_— inford ver. Wonlloflow. (Note, there ig al another 
: ns in 1 . 179. Bude key, worſe Slum, where the 
——— 3 ele, _ a m_ through. the de- 
e a ſindant's 
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defendant's cloſe, and yet declares only generally, quod Tagan 


habuit et per totum tempus praadictum babere debuit ; and ad- = * 
judged good upon ſpecial demurrer, and that matter ſhewn 
for cauſe; which was held alſo in the caſe of 3 Lev. before. 
Secondly, he ſaid, that where the charge was with the 
common right, there the plaintiff in his declaration need 
never ſhew any title. And therefore in an aſſiſe for a rent- 
ſervice againſt the terre-tenant the plaintiff in the aſſine need 
not make any title to the rent; otherwiſe in an afſize for a 
rent-charge, or any thing elſe which is againſt common 
right. So is 32 Hen. 6, 15. a. 35 Hen. 6. 7. 5. And the 
ſame difference is between an aſſiſe for a common appendant, 
and in groſs; and ſo of all charges by act of law. But 
where the aſſiſe for the rent is brought againſt the. pernor of 
the profits, though it be for a rent charge, there need be 
no title ſhewed, as muſt if the defendant be terre-tenant. 
So an indictment againſt the hundred for ſuch a matter as 
they are chargeable with of common right, generally is 
good; but if you would indict a private perſon for ſuch a: 
matter, you muſt ſhew ſpecially in the indictment, how be 
comes to be chargeable to do it. So if you would charge a 
private perſon for not repairing a highway, or a church | 
wall, r. you (a) muſt ſhew ſome ſpecial matter to charge (.) vide ante 
him. But here the defendant is bound of common right to 797- „ 
repair his own houſe, fo far 28 that it ſhall not prejudice f f. . 76. 
his neighbour, or the publick. And in the caſe of the 
queen verſe Watſon, ante $56. the indictment was againſt 
the defendant, that he did not repair his own houſe. And 
hence it is, that at common law, if two jointenants are of 
a wood or arable land, one cannot compel the other to re- 
pair the fences. But if two jointenants are of a houſe, and 
the one will not repair it, the (4) other ſhall have a writ (5) Ace. Co. 
de reparatione facienda againſt him, and the writ fuppoſes, Lit. 54. 2. 
that ad reparationem es fuſtentationers ejufdem dem tenetar. J. fl. . 35 
Moor 374. 1+ Co. 82. b. 2 Inft: 403 Rag. 153, l. . 6. 
127. 4. 5. So if a man have à houſe near to the houſe of 
another, and he ſuffers his houſe to be ſo ruinous, as it is 
like to fall upon the houſe of the other, he may, have 2 writ 
- domo reparanda, and compel him to repair = houſe. - 
nd the writ fa reparari debet et 9. 75 
X x. 6. 127. a b. — fe 2 
be in, the Regiſfer ſays, that may be left out, quando coſus . 
requirit. . (Note, in my Regifter this note follows another 
writ). Reg. 153. b. So (e) if a leflee for years build a new (e) Ace. Ce. 
houſe, where there was none before, it is waſte; but if he . 53- 
lets it fall down, it is waſte too. And if one man have 
te upper part of a houſe, and the other the Jower, they 
may each compel the other to repair his part, in preſerva- 
tion of the other's. And if either of them neglect ſo to do, 
an action upon the caſe lies againſt him. — | 
It may be, if a man ſhould build a new bouſs pear an old, | 
one, 


V. 
Gorpwin. 


one, or a new cellar undet an old wall, the other'might not 


be bound to maintain his old houſe or wall. He ſaid, that 


the R__ coming out of the defendant's forica into the plain- 
_riff's | 


cellar was an actual treſpaſs. And for that he com- 


pared it to the caſe of 6-Zaws 4. 7. Fitz. Troß. 110. 


where in treſpaſs the defendant 4 d, that he was ſeiſed 
of an acre of land, upon which a hedge of thorns is grow- 
ing, which joins to the place where, c. and the defend- 
ant came, and at the time of the treſpaſs out the thorns, 
and they iþ/o invito ceciderwnt in the place where, &c. and the 
defendant came recently, and took them away, &c. and 


upon demurrer Choke held, that the thorns falling into the 


. 


cloſe of the plaintiff was a treſpaſs; and to ſay they did ſo 
ipſe invito was no plea, unleſs he had ſaid alſo, that he could 


not have cut them in any other manner, or that he did all 


that was in him to have kept them from falling inz for 
otherwiſe the firſt act being a wrong, the defendant could 
not juſtify entring into the plaintiff's cloſe to take the thorns 
out. Otherwiſe if a tree of the defendant's had by the act 
. by a ſtorm, been blown into the cloſe of the plain- 


The laſt day of the term Holt chief juſtice delivered the 
opinion, of the court, that the declaration was ſufficient. 
He ſaid, that upon the face of this declaration there ap- 
peared a ſufficient cauſe of action, to entitle the plaintiff to 


have his judgment: that they did not go on the word ſolebat, 


or the jure debuit reparari, as if it were enough to ſay, that 
the plaintiff had a houſe, and the defendant had a wall, and 
he ought to repair the wall; but if the defendant has a 
houſe of office, and the wall which ſeparates the houſe of 
office from the plaintiff's houſe is all the defendant's, be 
is of common right bound to repair it. And this caſe dif- 
fers from the caſe of a curia claudenda, in which it is neceſ- 
ſary to lay a — becauſe there the fence is ſor the uſe 
of both parties. But the reaſon of this caſe is upon this 
account, that every one muſt ſo uſe his own, as not to do 
damage to another. And as every man is bound ſo to look 


to his cattle, as to keep them out of his neighbour's ground, 


that ſo he may receive no damage; ſo he muſt keep in the 
filth of his houſe of office, that it may not flow in upon and 
damnify his neighbour. If a man has two houſes conti- 
guous, and one bas a houſe of office, which is ſeparated 
from the cellar of the other by the wall, which keeps in the 
filth of the houſe of office, and he ſell that houſe, the ven- 


Ades muſt keep in the filth of the houſe of office, ſo as it ſhall 


net run in upon the other houſe. 80 if a-man has two 
pieces of paſture, which lie open to one another, and ſells 
one piece, the vendee muſt keep in his cattle ſo as they ſhall 
not treſpaſs upon the vendor, So a man ſhall not lay bis 
wg high as to damage his neighbour, and. the reaſon 
of theſe caſes is, becauſe every man muſt ſo uſe his own, 
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as not to damnify another. And it would have been all 
one if the vendor had ſold the houſe with the cellar, then 
he muſt have kept the wall of the houſe of office ſo as to 
have kept the filth in; for every man muſt take care to do 
his neighbour no damage. If a man erects a houſe and a 
houſe of office, and the houſe of office adjoins to a vacant 
piece of ground, which keeps in the filth of the houſe of 
office, if the owner of the vacant piece of ground will dig 
a cellar there, he muſt make a wall to the houſe of office. 
And ſo if the waſte piece of ground belonged to the ſame 
perſon that built the houſe, and he ſold the vacant piece of 
ground; his vendee, if he would dig a cellar by the houſe 
of office, muſt build a wall to it. But that is matter of 
which the defendant may have advantage of upon the trial, 
and if that ſhould appear to be the caſe upon the evidence, 
the defendant ouzht to be acquitted. As to the caſe of 
Palmer and Fletcher, 1 Lev. 122. 1 Sid. 167. 227. If 
indeed the builder of the houſe ſells the houſe with the 
lights and appurtenances, he (a) cannot build upon the 
remainder of the ground ſo near as to ſtop the lights of the 
hauſe; and as he cannot do it, ſo neither can his vendee. 

But if he had ſold the vacant piece of ground, and kept 
the houſe, without, reſerving the benefit of the lights, the 
vendee might build againſt his houſe. But in the other 
caſe, where he ſells the houſe, the vacant piece of ground 
is by that grant charged with the lights. I do not approve 
of the caſe in Keikuay 98. b. pl. 4. and the law ſeems to be 
doubtful in that point. In Fitz. N. B. 127. l. there is 2 
writ to that purpoſe, but the writ is grounded upon the euſ- 
tom of the place, and not upon the common law. And there 
is ſuch a cuſtom in many places, and there is no other 
authority for it. But this caſe differs from that, for here the 
defendant, by uſing his own, does a damage to the plaintiff. 

Afterwards towards night Mr. Southouſe moved the court, 
that they would not give judgment for the plaintiff in this 
caſe, there being an irregularity in making up the writ of 
inquiry; for whereas the declaration delivered was jure de- 
buit repari, which was nonſenſe, they had made it in the 
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. 
Corpwins 


(a) Vide 
1 Vent. 239. 


writ reparari. But the court reſuſed the motion, for 


they ſaid, it was not material, that being only a conſe- 
quence of law upon the matter appearing in the declara- 
tion, and conſequently not material, whether it were in or 
out. And the ſame was held by Powell of the ſolebat. Upon 
the argument of this caſe the chief juſtice ſaid, that where 
a man has a way, or any other i ight, i 

action for diſturbance it is enough to ſay, habuit et habere 


ͤꝗ— — -  - 


CCC — — 
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Tonenr plaintiff has no hereditary right, but does merely put 2 
13 charge upon another. 

(a) Vide co. | Patuell ſaid, that currere confjuevit had (a) been held well 

Car. 359- enough in caſe of a water-courſe, becauſe that muſt be time 
| immemorial. The chief juſtice and Potwell held, that a 


man cannot build ſo near — man's houſe as to throw 
1 . N . 


Reg —— Saxfield. 
Writ of error of a judgment upon an indid ment 
againſt the defendant for being a common ſcold: the 
word in the indictment was riæa, which was objected by the 
counſet for the defendant, not to ſignify a ſcold, but rixa- 
| trix. And for this exception the judgment was reverſed. 
No the law being in Engl * the like blunder can hardly 


mo again. 
Tate, Trin. 3 : Serre Fitzbhugh ver Dennington. 
Rote 253. Writ of error out of the Marſhalſea court of a judg- 
The word præ- ment in an action of debt upon a bond of 20/. by 


— — he plaintiff as adminiftrator of one Bennet, The defend- 

ſeveral perſons, ant prays cyer of the bond, and of the condition, and that 

1 appears to be, reciting, that whereas Brnnet had put one 

— con- John Dennington ſors of Fohn Denninpton to be an apprentice 

text it appears to the defendant for the term of ſeven years, if the defend- 

molt applicable. ant, his executors or adminiſtrators do or ſhall at the end 

of-the- ſeven or eight years next enſuing the date hereof in 

due form of law, and according -t6 the uſe arid cuſtom of 

the city of London, make or cauſe or procure to be made 

the ſaid: Jobs Dennington a freeman, or to be made free of 

the company: of joiners' in London, if it ſhall be defired, 

that then, fc. and pleads in bar that the defendant ad vel 

finem feptem anturum. proxime ſcyurntium datum ſcripti 

| nw procditti, rt am lavetionent gurrelae of the 

17e mar binds blaintiff, mungnmam requifitas*fuit au faciendin, vel pro- 

rr: curandum pr asuic tum Jabummem im contitione” pygedifia ſus 

thing for Je Prius #ominotum: fore fact Aber um babitativens,” Anglice a 

dee, the Freeman. we Abet, -ngtiee fra, tt fecit, Aug lies 

breach is that company, juntforanm, : Ah; lies yoriers, mir Londinenſ. Fr, 

he did nor 61s Jegumdug Jarman at —— , Ce. The 
for the ſaid J. S. 5 

tho — plaiatiff· de mutsed, and ju Even below for the 

of that name are plaintiff. And: the plaintiff in — the” general 

| beforemer- errors. Ie was uf gedifor thedefondunt zn eier, thut the plea 

pleadings the — fon not ſaying, tit he was not reqiieffed' before the 

- words in the end of the 9 for Gs odliger might requeſt 


breach ſhall w- * 
8 3 . 


If a man binds him te db ya fs Mass reren wt 
it unleſs the requeſi ia made as the me appointed for enn 227. bo 
en 

* 9 ullity, ebene e — Role G. 
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him before the end of the ſeven years, becauſe the obligor 
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was by the law to have a convenient time to do the thing "od oo 


in; and therefore unleſs the obligee gave the obligor notice 
before the day, by making his requeſt before the end of the 
term, he could not be made free at the end of the ſeven 
years according to the condition. And he cited the caſe 
1 Roll. 443. that where by the condition of a bond a thing 
is to be done immediately or upon requeſt, yet the obligor 
ſhall have a convenient time todo it in. And another ex- 
ception was taken, that the plea was that he was never re- 
queſted to make praediftum Jobannem in conditione praadicta 
ſ«perius nominatum free, and there were two Johns mention- 
ed in the condition, the father and the ſon; and therefore 
this being pleaded without any addition, muſt be taken for 


the father, and ſo no plea, becauſe it was the ſon was to be 


made free. But per curiam, Johannem praediflum muſt be 
intended John the ſon, that was to be made free. 


To the other exception it was anſwered for the plaintiff 
in error, that it was ridiculous to ſay, 'a requeſt was to be 
made before the time for doing the thing was come; and 

therefore the time for making him free by the condition of 


the bond being at the end of ſeven or eight years, the re- 


queſt. ought. to be then too. That the plea purſued the 
words of the condition of the bond, -and. therefore was gaod 
to a common intent; and that the plaintiff, if he had made 
a requeſt before, ought to have replied that matter : which 
Powys and the chief juſtice agreed, That the ſerving ſeven 


years intitled the party to his freedom, and therefore the 


condition ſhould be underſtood according to the nature of 
the thing at the end of ſeven years, i. e. that it ſhould be 
done as ſoon as conveniently it could be after the end of ſeven 
years, for till the end of ſeven years the apprentice could not be 
made free. (Note, this obſervation” ſeems to be ill found- 


ed, for the ſeyen years begin from the date of the bond, 


and the indenture of apprenteſhip does not appear to be of 
the ſame date. with the bond; but by the condition the ap- 
prenticelhip ſeems to be begun.) ENS 


. Thejudgment in this caſe was reverſed. And Holt chief 
, Juſtice and Powell juſtice held, that there being a time ap- 
pointed for doing the act, the requeſt to do it muſt be at 
that time. And Powell ſaid, it was like the caſe of a de- 
mand of rent to enter for à condition broken, it muſt be 
ſuch a time of the day, that the party might have time after- 


wards to do the thing. And the chief juſtice ſaid, that the 


end of ſeven years was the laſt day of the ſeven years, 
for there is no fraction of a day; and after twelve 
o'clock at night is after the ſeven” years, for the day 
is not the end of the ſeven - years, but poſt expiratio- 
nem, For the beginning and end of a thing is part of the 


rg thing. 


\ 


- 
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 Frrenvex thing, So if a man were born the firſt of February, and 
Dunivo ren. lived to the thirty-firſt of January twenty-ope years after 
five o'clock in the morning, and then makes his will and 
(«) Vide ante dies by ſix at night, that (a) will is good, and the deviſor is 
47%: 3 Wile of age. Then the obligee muſt make his cleQion the laſt 
| day of the ſeven years, whether he will have J. D. made 


free then, or ſtay till the end of eight years, and make bis 
requeſt accordingly ; /for the obligee is not to make his re- 


but at that time when the thing is appointed to be 


— 4 done. He ſaid alſo, that when a time is appointed, when 
done on requeſt, 2 thing ſhall be done upon requeſt, it muſt be done imme- 


— eught to be dove diately upon the requeſt, (which differs this caſe from thoſe 


Cited by the counſel for the defendant in error) as if a con- 
dition of a bond be to make a feoffment at ſuch a time upon 
requeſt, there the obligor muſt do it immediately upon the 
requeſt. But as to this Powell ſaid, that if it appeared to 
| them, that the thing was of ſuch a nature, as that it could 
8 not be performed at the time limited for the thing to be done 
upon requeſt, there the obligor ſhould have a convenient 


time after to do the thing in. Otherwiſe, if it can be done 


; then, it muſt, 


Pewys and Gould juſtices held, that at the end of ſeven 
years might be underſtood a reaſonable time after, ſufficient 


| to do the thing in. 
laws. Tris. Cholmondeley ver Bealing. | 
429» N 8. C. 6 Mod. 304. Holt go. | 
Hell to — Scire facias againſt the defendant, reciting a judgment 
2 | in the time of the late king againſt Lily, Rog how , 


irregularity ia defendant in Michaelmas term the thirteenth of the late 
the capiezd King became bail for the defendant Zily; and conceſfit, that 


againſt the prin- if Zilly was convicted in the ſaid plea, that then debt and 


Apal. damages, &c. recovered ſhguld be levied of the lands, 
R. acc, poſt gods and chattels of the defendant Bealing, if the defend- 
ant Lily did not pay the debt and damages, c. or render 
himſelf to the Marſbalſaa j and that Lilly had not yet paid 
the debt and damages, c. nor rendered himſelf to the pri- 
ſon of the Marſbalſea of the late king or the preſent queen, 
Ec. The plea in bar, that after the judgment, and before 
the iſſuing of the ſcire facias, no writ of capias ad ſatisfacien- 
dum dehite, proſecutum, retornatum, et affilatumfuiſſet de records 
at the ſuit of the plaintiff againſt the defendant Lily, &c. 


| totem — The plaintiff replies, a writ of capias ad fatisfaciengum iſſued 


the twenty-ninth of ay in the third year of the queen, to 
derte | which there was a non off inventus returned, prout, &c, And 
yo . mend to this replication the defendant demurred. 


is good, tho it does not ſtate either that there had been any previous writ, or that 
bot bera revined by Kir kdl. pa: WWE" > 


| bong "ee pn I . 


— 
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.* The exception that ſerjeant Pengelly took was, that it ap- Cor nens - 
pears in this caſe that the bail was put in of Michaelmas term **f? 

13 Hill. 3. and that judgment was recovered againſt the BAine. 
principal in curia domini Willielmi tertii nuper regis, &c. but 

the writ of capias ad /atisfaciendum, ſet forth in the plea, was 

not ſued forth until the twenty-ninth of May 3 Ann. which 

is a void writ, ſince an execution cannot be ſued forth after 

the year. And it does not appear here, that any writ of 

ſcire facias was ſued out or any writ of 4 . ad ſatisfaciendum 

ſued out within the year and continued on the roll, as it 

might be, and no ſuch thing ſhall be intended; and then 

the ſcire facias againſt the bail is without warrant, and 

againſt law: for there (a) is no default in the bail, until a ( Acc. W. Jon. 
capias ad ſatisfaciendum be ſued out againſt the principal, 739: _ 
whereby the plaintlff makes election of one ſort of execu- 334. xWill.650 
tion, and nen eff inventus returned, So that here the plain- Doug). 53. 
tiff of his own ſhewing has no right to bring the ſcire facias 

againſt the bail, and therefore the judgment ought to be 

given againſt him. As in the common caſe, where by the 

replication it appears, that the plaintiff has no cauſe of 

action, he (5) ſhall never have judgment. This was taken (0 P. Acc an. 


ante 1080. and 


out of Mr, ſerjeant Pengelly's paper-book, ſee the books 

K "TOS | there cited. 
Holt chief juſtice ſaid, that the plaintiff had no need to C 1. b 

ſet out the ſeire facias in his replication, but there might be | 

one for all that. For it is all one to the bail, whether there was 

a ſcire facias or no. For they cannot have a writ of error upon 

the judgment againſt the principal, or the judgment in the 

ſcire facias, Beſides, if there were no ſcire facias, yet the 

execution might be well, for there might have ben a capias 

ad 4 45 taken out within the year, and continued 

down by a vicecomer non miſit breve, As to the matter of the 

replication he ſaid, that the plaintiff's writ was his title: 

that that only ſaid, that the defendant had not paid the mo- 

ney, nor rendered his body to priſon ;| but made no men- 

tion, whether any capias ad ſatisfaciendum was ſued out by 

the plaintiff or no. And yet without ſhewing any thing 

of that, the writ contains a good title to the action, and a 

ſufficient breach. Then when you come, and by your 

plea admit that, and only plead by way | of excuſe, that no 

capias ad ſatisfaciendum iſſued againſt the defendant, yu have 

put the cauſe upon that ſingle point; and the only matter 

is, whether there was any capias ad ſatizfaciendum ſued out or 

not? And therefore then it is enough for the plaintiff to 

ſhew that there was a capias ad ſatisfaciendum ſued out againſt 


the principal defendant, 


la anſwer to this, and that the plaintiff ought to ew ©" 
ſufficient writ, Mr. Pengell cited the caſe, Vere v. * 
| 3 


vg 
. N ; 
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3 Lab. 671. in a ſcire facias ꝝgainſt bail, the defendant plead- 
ed, that no capias ad jaiisfqciendum was iſſued againſt the 
principal on the ſaid judgment; the plaintiff replied, that 
the 23d of October a capias ad ſatisfaciendum iſſued and was 
returned; the defendant rejoined, that the judgment was 
had but on the 23d of November after; and on demurrer 
judgment was given for the defendant, and a difference 


taken between a judgment upon @ writ of inquiry, as this 


was, which is at a day certain, and a general judgment ; 
in the laſt caſe, the rejoinder had been ill, becauſe the judg- 
ment relates to the firſt day of the term ; otherwiſe in the 
fiſt. He ſaid alſo, that the plea was debite proſecutum, &c, 


Hale chief juſtice ſaid, that the debite proſecutum was 
nothing, that this plea was only an excuſe, and that the 
plaintiff's writ was his title. And as to the caſe in Keble, 


be ſaid, that that writ was a void-writ, and was not ſuper 


judicium pracdictum. 


 Powall juſtice ſaid, firſt, that if the writ were ill taken 
out, it was only an erroneous execution, and the bail that 


are ſtrangers cannot take advantage of that error in a col- 


(a) Vide H. 
Bl 74+ 


lateral action. Secandly, that this capias ad ſatisfaciendum 
might have been well and regularly ſued out, and they 
would intend it was ſo ; otherwiſe if the capias ad ſatisfacien- 
dum had appeared to have been ſued out, out of term, that 
(a) had been ill, Judgment was given for the plaintiff. 


Hilary Term 


3 Anne Reginæ, B. R. 1704. 


| Blackmore verſ. Tidderley. 


N an action of treſpaſs, aſſault and falſe impriſonment, 
the defendant pleaded not guilty infra 6 annes; and 
the plaintiff demurred. And Mr. ferjeant Darnall for 
the plaintiff argued, that the court upon this plea, as it 
was pleaded, would not take any notice of the ſtatute of 
limitations, that if this plea were a good plea, it would be 
a good replication for the plaintiff to ſay, that he took out 
a writ within fix years, which is abſurd : that no iſſue could 
be taken upon this plea, or if any iſſue could be taken upon 
it, yet if a verdi& 'were found for the plaintiff, no judgment 
could be given for him, becauſe though the defendant were 
guilty within ſix years, yet he might not be guilty within 
four. He ſaid that this plea was a negative pregnant, and 
though, where a verdict is found upon ijſſue joined upon 
ſuch a plea, that may in ſome caſes make the plea good; 
yet it is certainly naught upon demurrer. And for that he 
. Cited 12 Edw. 4. 6. Br. Negative pregnant 48. Br, ſame 
title 42. $5 | 


Mr. Raymond for the defendant argued; that the: ſtatute of 
limitations is a general law, and that thoſe pleas of the ſta- 
tute of limitations are never framed upon the ſtatute, but 
are pleaded generally, without tying them up to, or taking 
any, notice of the act of parliament. He ſaid, that the plain- 
tiff might have taken iſſue upon this plea, that the defendant 
was guilty within fix years; and that the largeneſs of the plea 
taking in two years more than it needed, was for the benefit 
of the plaintiff: that if upon that ĩſſue the jury had found for 
the defendant, he muſt have had his judgment, becauſe if he 
Vide ante 229. At leaſt in an action for an aſſault, arreſt and impriſon 


treipaſs, atlault and impriſonment aforeſaid will include the arreſt. 
221. The vi and amis in an ation of treſpaſa need hot be anſwered, 


Vor. II. Aa 
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Intr. Trin. 4 
Ann. Rot. 231. 


A plea that the 
Cefencant was 
not guilty of a 
matter to which 
the ſtatute of 
limitations ex- 
tends within a 
longer period of 
time than that 


which the ſta- 


tute preſcribes, 
is bad upon a 


gent ral demur- 
er. S. C Salk. 
423. 6 Mod. 
240. 11 Mod. 
38. 


Every impriſon · 


ment includes 
an arreſt. 


Therefore in an 
action for an 
arreſt and im- 
priſonment if 
the deſendant 
anſwers the 
impriſonment. 
he need not 


- anſwer te erreſt 
t, a juſtification of the 
1 Lev, 31, 2 Lev. 111, 
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Bracxwoxz was not guilty within fix years, it was a neceſſary conſe- 
w  _.* quence, that he was not guilty within four years. And he 
WS eh ſaid, he took it, that if * verdict had balm found for the 
plaintiff, he muſt had his judgment too, becauſe the plea 
of the defendant was falſified : like the caſe of debt upon a 
ſingle bill, the defendant pleads payment, if upon iſſue join- 
(e) Sed nunc ed the verdict be found fot the defendant, he -(a) cannot 
vide 4 An®. have judgment; but otherwiſe if it be found for the plaintiff. 
Holt chief juſtice, The verdict's helping of ſuch a plea 
as this will not make it a good plea now upon demurrer. 
This muſt be a good plea either at common law, or upon 
the ſtatute; it is not a good plea at common law, becauſe 
at common law a man might bring his action at any time; 
neither is it a good plea upon the ſtatute, becauſe it does 

not diſcloſe the matter, that the ſtatute makes a bar. 


Powell juſtice, This plea at beſt is but argumentative, 
and fuch pleas are never good, eſpecially where the matter 
that makes the bar is made ſuch by an act of parliament, 

ou ought to plead it in the words of the ſtatute. Beſides, 
if iſſue had been taken upon this plea, and there had been a 
verdict for the plaintiff, it would have been a jeofaile, 


Hal. How can the plaintiff reply? 


7 


The court held that this matter needed not be ſhewn for 
cauſe of demurrer, and were juſt going to give judgment for 
20 | the plaintiff; when Mr. Raymond took an exception, viz. 

(5) Vile ante that the (5) plea was diſcontinued, for the declaration was 
" 24, "oy - of an aſſault, taking, arreſting, and impriſoning the plain- 
3 tiff; and the defendant pleaded to the treſpaſs, aſſault, and 


impriſonment, but ſaid nothing to the arreſt. Darnall ſaid, 


ce Vide x Lev. that the (c) treſpaſs included all. 2 
37. 2 Lev. 111. TR | 2 i þ 
* Hol faid, that the impriſonment included the arreſt; for 
impriſoning could not be without an arreſt, nor an arreſt 
without impriſonment; for an arreſt is an actual im- 


priſonment. 


Judgment was given for the plaintiff, 


Note, When this caſe was firſt ſtirred in Michaelmas 
term laſt, the court ſeemed all to be of opinion, that 


vantage, The record is, action by huſband and wife, for 


| fecit, and the wife, Ce. cepit, arreſlavit, impriſenavit, it ma- 


' fetraavit,' and the wife in priſana ibidem per ſpatium, c. 
- * = detinuit, & c. Aſter impatlance the defendant pleads thus: 


£-\ 9 & © IF Y 


| 


the plea was, good, becauſe it 8 plaintiff an ad- 


that the defendant, Cc. upon the wife apud, Se. inſullum 


et idem the defendant defendit vim it inſuriam quando, Oc. 
| iQ a 
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vt dicit quod aftio non, quia dicit quod ipſe in nullo efl culpabilis Brac E 
de tranſgreſſone, inſultu, impr iſonamento praedictis, ad aligued q, zr 
rempus infra 6 annos proxime ante diem exhibitionis billae of N 
huſband and wife modo et forma prout, &c, Note, Nothing 

was pleaded to the vi et armis as is aſual. 


Evans ver/. Brown. 


HERE was a ſuit in the eccleſiaſtical court for theſe rf a man fuſtalns 
- words, © You are known by the name of bawdy Nell, 2 ſpecial da. 
« and do live with another woman's huſband.” Mr. Ray- rae — 
mond moved for a prohibition, upon a ſuggeſtion, that the ſue th» party for 
plaintiff below had brought an action at law for theſe words, an both at 8 
grounded upon ſpecial damage ſhe had ſuſtained by the de- eng er 
fendant's ſpeaking of them. And he compared this tc the tical court. 
eaſe, where one calls a woman whore and thief, 2 Roll. 297. 
n. 25. in that caſe ſhe ſhall not have an action in the ec- 
cleſiaſtical court for thoſe words, though ſhe might for the 
word whore; becauſe it being joined with the word thief, 
an action lies at common law for the words. Neither (4) 
can the words be ſplit, and an action brought at law for the 
word thief, and a ſuit in the eccleſiaſtical court for the word vide ante 303, 
whore. So here, though the words are properly ſuable for 
in the eccleſiaſtical court, yet a ſpecial damage attending 
the ſpeaking them, by which means an action lies at com- 
mon law for ſpeaking the words, they ſhall not proceed for 
the ſpeaking in the ecclefiaftical court, But the court de- 
nied to gram a prohibition, | 

(a) Acc. 2 Rell. Abr. 295. pl. 4. ante 80g. Vide 1 Vent. 10. 


Green vcyſ Crane. 
8. C. 11 Mod. 37. 6 Mod. 309. Salk, 23. 


E an aſſumpſit by an executor upon a promiſe to his teſ- A promiſe to 
tator, the defendant-pleaded non afſump/it infra 6 annos to pay an executor _ 
the teſtator. And upon evidence it appeared, that after the — 
death of the teſtator, and after ſix years elapſed from the the ifſue of al- 
time of the contract, the defendant owned. the debt-to the ſo=phr —— 
executor, and promiſed to pay it. And whether this evi- — — 
dence' would maintain the iſſue was the queſtion. Serjeant 
Darnall for the plaintiff ſaid, that it was agreed in the caſe 
of Hyleing ver. Haſtings, ante 389. 421. that a bare own=- 
ing of the debt after the fix years was ſufficieut to revive itz 
but here was a promiſe as well as an owning. But after the 
Caſe had been ſtirred twice, and the court had taken farther 
time to adviſe, Holt chief juſtice delivered the reſolution of 
the court, and ſaid, that they were all of opinion, that the 
action could not be maintained, the promiſe being made to. 
the executor, and ſo out of the iſſue, But it would have 

en otherwiſe, if the promiſe had been made to the teſtator 
within fix years, Note, 2 caſe was tried before Holt ” 

4 9% a A , mM 


- Oo -—- — 
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nn ni prius at Guildhall, And he permitted the parties to move 
8 3 8 it after in court. 5 N ; ” 
Seers verſ. Turner. 
A habeas corpus I N an action of treſpaſs-the plaintiff declared of an aſſault, 


does not remove 
a cauſe out of an 
or court. 
« Vide Salk 352. 
#1 Jac. 1. c. 17. 


battery, and wounding, upon the 6th of June, and of 
an aſſault, battery, wounding, and falſe impriſonment by 
the ſpace of four hours upon the firſt of Auguſt after, ad- 
damnum the plaintiff 30I. The defendant pleads as to the 


7 6. 1- 29. treſpaſs, aſſault, battery, wounding, and falſe imptiſonment 


6G 3. 


The 

bf an action for 
tke ſame cauſe 
in an Inferior 
court cannot be 


in the. plaintiff's declaration ſecondly mentioned, Not 
guilty; and as to the treſpaſs, aſſault, battery, and wound- 
ing in the plaintiffs declaration firſt mentioned, he prays 
judgment of the bill, becauſe before the exhibiting of the 


pleaded in abate» bill, ſcilicet, ſuch a day, the plaintiff levied a plaint in the 


ment to an ac- 
tion in a ſupe- 
rior one. 


Marſhalſea againſt the defendant of a plea of treſpaſs and 
aſſault ad damnum of the plaintiff 99s. guae guidem querela 


R. acc. 12 Mode afterwards, viz, ſuch à day, was debito modo removed by 


204- 
Acc. Bro. Brief. 
* 107. 5 Co. 
1 4. 


— 
* 


* 


9 


writ of habeas corpus iſſuing out of the king's bench, return- 
able immediate before the chief juſtice, into the king's 
bench : and thereupon the defendant, by his attorney in the 
king's bench, at the ſuit of the plaintiff, of the plea of treſ- 
paſs and aſſault aforeſaid, appeared, and put in bail, ac- 
cording to the cuſtom of the ſaid court, prout, &c. which 
plea in the king's bench remanens adbuc pendet minime diſ- 
continuatum ſrve determinatum: and avers, that the plaint 
levied, &c. in the Marſbalſeas; and the plaintiff's bill for 
the firſt mentioned treſpaſs, aſſault, battery, and wounding, 
in the king's bench exhibited, were levied and proſecuted 
pro una et cadem "materia et cauſa -attiomnis, et non alia neque 
diverſa; et hoc the defendant paratus, &c. unde petit judicium 
de billa praedifia of the plaintiff againſt the defendant, de 
und ct eadem materia ſuperiur meds arhibita, pendente pracdifo 


priori platito, ut praefertur, indeterminate, ot quod billa illa, 
guoad candem tra y 6 „ verberationem, et vul- 
nerationem firſt mentioned, caſſetur, We. To this plea the 


plaintiff demurred, 


Mr. Ward took ſeveral exceptions to the plea, which I 
hall not report, becauſe they did not receive the reſolution. 
of the court upon them, they going upon another matter, 
which Mr. ard took wv notice of | 
© Holt ehief juſtice} A habeas corpus does not remove the 
enuſe out of the inferior court, the cauſe is ſtayed below; 


but a plaint pending in an inferior court is no plea to an 
action brought in the courts at WfAninfier. There is 2 


great deal of difference between a recordayi, or a certiorari, 
and a habras 8 In the caſe of arecordari, the proceed - 
j and . 

" * - | | : 
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roll, and the return of it which is the plaint, and the plain» 
tiff declares upon that, and the parties have day in court 
upon the recordari and ſo it is of a certiorari. But upon a 
habeas corpus the parties have no day in court, but the pro- 
. ceedings below are ſuperſeded, and the plaintiff has liberty 
to declare againſt the defendant, as in cu/todia Mareſchalli. 


Powell juſtice, Upon a habeas corpus the cauſe is not 
removed out of the inferior court, fo as to be pending here, 
and conſequently it cannot be pleaded to another declaration 
for the ſame thing; but when the defendant is brought here 

by habeas corpus, we make him put in bail to anſwer a de- 

a 


ration to be delivered within two terms, and if he does 


not put in ſuch bail we grant a procedende; but a recordari is 
quite different, for upon that the proceedings are removed. 


Holt ſaid, that this declaration was upon the habeas cor- 


1103 


v. 
Tus xs. 


pus, and though an impriſonment was added, that (a) was () Vide 1Vent. 


no more than the plaintiff might do. Peu ell ſeemed to think 252. 3, 


3 Keb. 
Jon 


it a variance, but then he ſaid, it would be a declaration by — Str. 719. 
the bye, which the plaintiff bad by law liberty to charge the 1 WII. 277, 


defendant with, and that would juftify this declaration, 


Over. 


This which follows is taken out of the notes of Mr. Pen- 
gelly, who was counſel with the defendant upon the de- 
murrer. 


By Hol and the court it was reſolved, that the defendant 
Id anſwer over. For this declaration may be in pur- _ 


ſuance of the firſt habeas corpus, and the plaintiff maydeclare 
on an impriſonment, and when the defendant is in cuſtody, 
the plaintiff may declare againſt him for any matter, and the 
variance of the damages is allowable, and is the courſe of 
the court. But indeed in that caſe the bail cannot be 
charged. A habeas 2 does not remove the plaint, but 
it is only certified, and the proceedings below are by this 
writ ſuſpended, and there is no proceeding here upon that 
plaint. But the plaintiff declares againſt the defendant de 


de a8 a privileged perſon in cn/fadia Mareſchalli, and there 


is no day given to the plaintiff upon the return of the habeas 


* 
* 


15 not in court, ; 


corpus, as in caſe of a recordari or pone, ſo that the plaintiff 


But it is a quaere, if there be not a cauſe pending; for if 

eſcapes, it ſeems. the plaintiff may have have an action 

agaiuſt the marſhal, for the defendant comes with a charge 
upon him, which cannot be without an action or writ. 


The court gave judgment, that the defendant ſhould anſwer 


It ſeems that the ſheriff, marſhal, c. was anſwerable | 


for the eſcape of a man taken by a bill of Middigſer or lati- 


Aa3 . tat 


- 0 4 5 
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srzü rat before the ſtatute that introduced the acetiams, and that 
ruin. this anſwers Mr. Pengelly's quaere. C 


| Regina ver/. Harman. 
If « fature im. HE defendint was indicted upon the 9 & 10 Vill. 3. 


— 1 c. 41, for preventing imbezzlement of the queen s 


Ine who hall ſtores, upon the clauſe, that ſuch perſon or perſons, in 
be indifted and whoſe cuſtody, poſſeſſion or keeping, ſuch goods or ſtores 
— „ marked as aforeſaid ſhall be found, not being employed as 
\ that ſtatute pro- Aforeſaid; and. ſuch perſon, or perſons, who ſhall conceal 
hibies, a p-rion ſuch goods or ſtores, marked as aforeſaid; being indicted 
— . — and convicted of ſuch concealment, or of the having ſuch 
Vide ante 347. Ss or ſtores found in his cuſtody, poſſeſſion or keeping, 
9 - © ſhall forfeit ſuch goods, and the ſum of 200. together with 
cited, - Coſts, c. the one moiety to his majeſty, and the other to 
x the informer. And the indictment ſet forth, that the de- 
fendant after the 24th of June, 1698, viz. ſuch a day, ad- 

tung vel ad aliguad tempus antea vel poſica non exiſtens pactor, 

Anglice a contractor, cum principalibus officiariis vel commiſſion- 

ariis claſſy,  Anglice navy, ſeu bombardarum, Anglice ordnance, 

ip/ius dictas dominae reginae, ſeu viftualariis, Anglice victual- 

ers, pro uſu dictac diminas reginat, neque negotiator exiflens ad 

inde per aliquem talem pactorem, c. as before, apud B. prae- 


An indictment dictum habuit in cuſtodia, Anglice cuſtody, poſſeſſuone et cuſtodia 


for matter ſuis, Anglice keeping, guatuor, c. cparaliter inpreſſat. 
an offence at Anglice marked, cum /igno vocato the broad arrow, exiſlente 


| - common law, figno cum quo res bellicoſae et navales diftae dominae reginae ad- 


. 


— ghar tunc et diu antea uſualiter impreſſatae fuere, et adhuc impreſſa- 


do charte it to far ſunt, Anglice marked, contra formam flatuti in hujuſmoas 


2 caſu nuper editi, et proviſi; guodęue praedif?. guatuor, Qc. fic 
formam ſlatuti. f pracfertur, 1mpreſſat. adtunc et ibidem invent. fuere in cuſ⸗ 
R. acc, Salk. fodia et poſſeſſione of the defendant, the defendant adtunc non 
8 pl 3. exiflente negotiatore, ut praefertur, prout per flatutum praedic: 
Vas acc. —4 tum in hujuſmadi caſu editum et proviſum requiritur, in diminu- 
Com. loi - tianem praedictarum rerum bellicoſarum et navalium dictac do- 
e 6. 2d ina reginae ac contra pacem diflae deminae riginae, coronam, 
p. 508. et dignitatem ſuas, &c, Two exceptions were taken to this 
A judgment ean- indictment in arreſt of judgment: Firſt, That no indict- 
— — okay ment lay, becauſe it was a new offence, and a particular 
an indiftment penalty inflicted of forfeiture . of the goods and 200/. 
which does not. grout in the act. But this exception is contrary to the 
2 Cro. 643. words of the act, and was over-ruled by the chief juſ- 
1 Non?» 247- tice, becauſe the forfeiture accrues by the convidion in 

ö an indictment for the offence. The ſecond exception was, 


that the indictment did not conclude contra formam flatuts. 
If a ftatute »uthorizes an indid ment againſt any one not being a contractor, upon whom ftores ' 


„ ſhould be found, an indi&men,/ that the defendant not being a contractor had ſtores in his poſſeſſion 


contra formam ftatuti, &c. am that the ſaid Rores were found upon him, he not being a contractor 
vs by the ſtatute is iequired, is d becauſe it does not apply the words contra ſot mam ſtatuti to the 
Gading of the ſtones phon him. n 5 * 
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And it was ſaid for the defendant, that where an offence is A 
created by act of parliament, you muſt deſcribe the fact ſo HMaunan, 
in the inditment, as it may appear to be within the ſtatute, 
and you muſt alſo conclude your indictment contra formam 
ſatuti; for it is your concluding the indictment in that man- 
ner, that declares your proceeding for the offence to be 
upon the ſtatute ; and where that is wanting, the indictment 
is an indictment at common law, and that in this caſe muſt 
be ill; becauſe a man may come to the poſſeſſion of ſuch 
goods by bailment, and then the having them found in one's 
cuſtody is no crime at common Jaw, but only beeauſe it is 
made ſuch by act of parliament: and this is an eſſential 
form. It was inſiſted for the queen, that the contra for- 
mam flatuti, and the non exiſtente negotiatore, prout per flatutum 
praediflum in hujuſmodi caſu editum et proviſum reguiritur, 
which concluded the two facts, that were, charged in the 
indictment, would ſupply the want of the contra formam fla- 
tuti in the concluſion of the indictment. But to this it was 
anſwered for the defendant, that in caſe the firſt fact was 
that which was made criminal by the act of parliament, that 
would have been well; which the chief juſtice agreed, ſay- 
ing that the reſt would be ſurpluſage, and would not hurt; 
but that it was the goods being found in the defendant's 
cuſtody, which was the offence, and not the having the 
goods in his cuſtody; for though he had ſuch goods in his 
cuſtody, yet if they were not found in his cuſtody, that 
was no offence: and therefore it was the latter part of the 
indictment that contained the offence, which the chief juſ- 
tice agreed alſo; and that not being concluded contra for- 
mam flatuti was ill. ; 
| Powell juſtice. In all caſes of indiAments for offences 
againſt a ſtatute, the indictment muſt conclude contra for- 
mam flatuti, which all the court agreed, and ordered the 
peſtea to ſtay till it was further moved. 5 


Regina ver Paty et alios. 
S. C. Salk. 503. | 
* TY and four others were committed by the ſpeaker The king's 


of the houſe of commons, by virtue of an order of — Ai 


that houſe ; and upon a habeas corpus to bring them before committed ypon 


this court, the warrant was returned, which follows in haec * warrant from 
the ſpeaker of 


verba : Martis 5 die Decembris 1704. By virtue of an order the you of 


of the houſe of commons of England in parliament aſſembled commons for « 
this day made, theſe are to require you forthwith upon bel of privi- 
fight bereof to ive it uſtody the bod — 7 mean 
8 receive into your c y the body of Jobn 526. R. ace. 
* 8 5 1 Wit. 299. 
z Wilf. 188. 1 88. Vide 4 Inſt. 15, 17. Ante 18. 1 St. Tr. 89. 2 St. Tr. 617, 60, 
3 St. Tr. 208. 7 St. Tr. 437. Junius April 22, 1771. 2 Hawk. c. 1 5. L 72, 73, 74. 
Tho! the party was not a member of the houſe. - - — 
joe 22 of privilege — committed out 22 houſe. 2 ace. 3 WII. 188. Bl. 754. 
breach of privilege appears u warrant to been merely bringing an action. 
The ſpeaker's warrant need not be Feated, amd. acc. 188. BL e Hehe: — 
And may direct that they ſhall remain in cuſtody until | 
law, Yide ante 200, 851,  * | OB OI. | 
| Aag 


% 


Pay» 


ſhall be diſcharged by dus eapcſe of 


* „ 
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Rzema Pay, who, as it appears to the houſe of commons, is guilty 
.- of commencing and proſecuting an action at common law 
againft the late conſtables of Ayleſbury, for not allowing his 
vole in the election of members to ſerve in parliament, con- 
trary to the declaration, in high contempt of the juriſdic- 
tion, and in breach of the known privileges of this houſe ; 
and him in ſafe cuſtody to keep, during the pleaſure of the 
faid houſe of commons; for which this ſhall be your war- 
rant. Given under my band this fifth of December anno Do- 
mini 1704. To the keeper of her majeſty's gaol of Mu- 
gate, or his deputy. The warrant was ſigned Robert Har- 
ley. This habeas corpus was moved for on the laſt Monday but 
one in the term, and the court granted the writ returnable 
the Saturday after. Some perſons thought the return too 
long, and the court were much preſſed to make it ſhorter ; 
but the court would not, but ſaid, that in a caſe of this con- 
ſequence, they ought to give the parties concerned time to 
conſider what return to make, and if there were any delay, 
the parties were the cauſe of it themſelves, by not moving 
ſooner, The defendants were brought up upon the Satur- 
day, and Mr. Mountague, Mr. Page, Mr. Lechmere, and 
Mr, Denton, argued that they ought to be diſcharged. I 
was not preſent at the argument. There were no counſel 
to maintain the commitment. The court put off delivering 
their opinion till Aenday, which was the Taft day of the 
term, and then all ſeriatim delivered their opinions. I did 
not hear very well, but the ſubſtance of what was ſaid; as I 

apprehended, was to the following effet, 

© . Gould juſtice. The priſoners ought to be remanded. He 
ſaid, that this was the firſt habeas corpus that was ever 
brought by perſons committed by the houſe of commons, 
| that he ever heard or read of; and therefore no ſuch writ 
(a) vide Co. having ever been brought before, that (a) is an argument, 
Litt. 81. b. that no ſuch writ lies. He ſaid, if this had been a return 
4 Toft, 17. ante of a commitment by an inferior court, it had been naught, 
The king's becauſe it did not ſet out a ſufficieat cauſe of commitment: 
N but this return being of a commitment by the houſe of com- 
"TH „ mons, which is ſuperior to this court, it is not reverſible 


vileres of th 
boule of com- for form. And that anſwers the objeRtions to the form of 
* the commitment. We cannot judge of the privileges of 


— 


the houſe of commons, but they ate to debate them among 
themſelves. He faid, it was objected, that by Mag. Chart. 
c. 29. no man ought to be taken or impriſened but by the 
law of the land. But that the anſwer to this was, that there 
were ſeveral laws in this kingdom, among which was the 
lex parliamenti, which law, as it is ſaid in the 4 nfl. 15. ab 
omnibus off quacrenda, 4 multis ignorata, a paucis cognita ; and 
that it was uncertain, that thoſe words in the ſtatute of 
Mag. Chart. were to be reftrained to the common law. He 
nid, the parliament bad laws and cuſtoms peculiar to itſelf, 
and that this was deel red to be ſecundum legem parliaments 3 
Aud that the judges ought not to give any anſwer to queſtions 
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propoſed to them about matters of privilege, becauſe the Rxorxa 
privileges of parliament are not to be determined by the * 
common law. He ſaid, there had been an objection made, 
that this warrant was only ſigned by the ſpeaker. But he 
ſaid, that was the way the houſe of commons acted. As to 
the obhection, that if this proceeding here were not allowed, 
it would make the people of England bondmen ; I anſwer, 
that this commitment is a puniſhment uſed by them, 
and that it determines with the ſeffons, He ſaid, there 
was no difference between this and my lord Shafts : 
bury's caſe, 1 Mad. 144 That was the firſt inſtance of a 
habeas corpus granted upon a commitment by the houſe of 

lords. That according to that caſe, if the return had been | | 
general, without exprefſiog what the particular matter of | 
' contempt was, it had been good; and though here the ſpe- j 
cial matter was expreſſes, that would not alter the caſe, 
becauſe this court had nothing to do with it, nor could | 
gainſay the houſe of commons. That the houſe of com- | 
mons were to be intruſted with the liberty of the people, 
and that nobody could ſuppoſe they would make any inva- | 
ſions upon it. The judgment in the caſe of Sir Jabn Elliat, : 4 
7 St. Th 242. was reverſed in the houſe of lords, becauſe Tampere Car. x3 | 

matters tranſacted in parliament are only cognizable there. | 
And fo it appears by Prynne's Animad. on 4 Ia. 12. He 
ſaid, the houſe of commons were the repreſentatives of the 


people, and concluded, that no habeas corpus would lie. 


Powys juſtice. I am of the fame opinion. He ſaid, he 
would conſider the objections that had been made to the 
return and give an anſwer to them; not that he thought 
they had juriſdiction of the cauſe, but that the commitment 
might not be taken ſo totally naught, as it had been repre- 
fentedito be. He ſaid, it had been objected, that this caſe 
differs from my lord Shafteſbury's caſe, becauſe that was a 
commitment by order of the houſe of lords, this only by the 
ſpeaker's warrant. To that he anſwered, that this war- 
rant, as was recited in the warrant, was by order of the 
houſe of commons. The ſecord objection was, that the 
warrant was not under ſeal, and 2 nfl. 52. is that war- 
rants of commitment muſt be in writing under hand and 
ſeal, But to this I anſwer, that the houſe of commons is a Commitment by 
court; and ſo my lord Cote ſays, in his 4 Inf. 28. 23. and * cu need not 
commitments by a court need not be under hand and ſeal. pn 
And beſides, the conſuetudo parliamenti will juſtify this com- 
mitment, Thirdly, this caſe is objected to differ from my 
lord Shafteſbury's caſe, becauſe (a) he was a member of the (i) Vide ante 
| houſe of lords, But if this objection ſhould take place, it 16. 5 
would deſtroy all their power of committing for breach of 
privilege, for theſe are moſt commonly by perſons not of 
the bouſe, 3 this commitment is for a matter done 
out of the houſe, at muſt receive the ſame anſwer with 
the laſt, _ ſo are moſt breaches of privilege. ' Fifthly, 
it 


_—_— 
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it is objected, that the commitment is, during the pleaſure | 


of the houſe of commons, whereas it ought to be, till they 
ſhall be diſcharged by due courſe of law. To this J anſwer, 
that this commitment is more favourable for the priſoner, 
and more for his benefit, than a'commitment for a certain 


time; for this commitment determines with the ſeſſion, and 


it leaves the houſe à power to diſcharge the priſoners upon 
their ſubmiſſion. Beſides, this is agreeable to the conſtant 
forms of commitments by the houſe of commons ; and it is 
agreeable to our commitments here, which are jmplied to 
be during the pleaſure of the court. And though the houſe 
of commons expreſs that in their commitments, yet that is 
only expreſſing what we imply. Sixthly, the cauſe of com- 
mitment is for bringing an action at common law, and 
ſhall the commons hinder a man from proceeding at law? 
Now in general ſpeaking, that is the only uſe of privilege ; 
and the meaning of * A. is, that it is a privilege againſt 
the courſe of law: ſuch is the privilege of members againſt 
ſuits at law to be brought againſt them. This objection 
has been farther enforced by remembring the reſolutions in 
the caſe of Abby and White, ante 938. where it was deter- 
mined by the houſe of lords, that an action would lie againſt 
the conſtables of Ajle/ſbury for refuſing a man his vote at an 
election of members to ſerve in parliament. But in anſwer 
to that, this does not appear to us to be the ſame caſe, 
'The parties. are different, and it may be the caſes may be 
different, and all theſe priſoners may have been guilty of a 
breach of privilege. If all commitments for contempts, 
even thoſe by this court, ſhould come to be fcanned, they 
would not hold water. Our warrants here in ſuch caſes are 


mort, as for a contempt, or for a contempt in-ſuch a cauſe, 


So in chancery the commitments for contempts are for a 
contempt in not fully anſwering, &c, and would not this 
commitment be ſufficient ? If a commitment be for a con- 
tempr in not paying money according to an order of court, 
without reciting the order, yet ſuch a commitment is good, 
The houſe of commons is a great court, and all things done 
by them are to be intended to have been rite aa, and the 
matter need not be fo ſpecially recited in their war- 
rants; by the ſame reaſon as we commit people by a 


rule of coyrt of two lines, and ſuch commitments are held 


good, becauſe it is to be intended, that we underſtand 
what we do. Seventhly, it is objected, that by Mag. 
Chart. c. 29. no man ougbt to be taken or impriſoned, 
but by 57 K of the land. But to this I anſwer, that 4 


terrae is nat confined do the common law, but takes in all the 


other laws, which are in force in this realm; as the civil and 
canon law, &c. and among the reſt, the x parliamenti. By 
the 28 Ed. 3. c. 3. there the words lex terrae, which are uſed 


in Mag. Char. are explained by the words, due proceſs of — 


and the meaning of the ſtatute is, that all commitments uk 
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be by a legal authority. And the law of parliament is as 
much a law as any; nay, if there be any ſuperiority, this is 
a ſuperior law. 2 2 

He ſaid, there were two things, which were moſt ma- 
terially objected. Firſt, that this court, which is the ſu- 
preme ordinary court of law, and has a very ample autho- 
rity, authority to diſcharge: a man committed per mandatum 
domini regis, has a fortiori authority to do it where the com- 
mitment is by ſubjects. But the inſtance put is of no 
weight, becauſe ſuch a commitment is not good. For the 
king is to act by his officers, and when the king ſat here, it 
was only pro pompa; but (a) the judges gave the rule. As 


rig 


Rox A 
* 


Parv. 


it is one of the grievances mentioned in the petition of () Ace. 3 Bl. 


right, 3 Car. 1. that men were detained in priſon by the 
king's ſpecial command, A commitment by a court is of 
greater authority than a commitment by the king in per- 
ſon, and is accounted in law a commitment by the king. 
$0 where ſome ſtatutes ſay the offenders ſhall be fined at the 
king's pleaſure, that pleaſure muſt be declared in the courts 
proper for the conuſance of the offences. The ſecond ob- 
jection is, that if this court cannot judge of the commit- 
ments of the houſe of commons, and ſuch a commitment as 
this is good, they may ſtop the whole ceurſe of law, ard 
take upon them a deſpotic power. But this is a very fo- 
reign ſuppoſition, and what ought not to be ſaid by any 
Engliſhman. The houſe of commons are a great branch of 
the conſtitution, and are choſe by ourſelves, and are our 
truſtees ; and it cannot be ſuppoſed, nor ought to be pre- 
ſumed, that they will exceed their bounds, or do any thing 
amiſs. It does not appear to us, what theſe actions were, 
and the houſe of commons have examined into that; and 
we know, they have a juriſdiction with relation to breaches 
of privilege, and contempts done to them, and the right of 
perſons to vote for members of parliament; and we muſt 
take it, that what they bave done is warranted by that their 
juriſdiction, and is well done. He ſaid this was a commit- 
ment in execution, and not pro ſalva cuſlodia. He ſaid, the 
court were to determine the bounds of juriſdictions, as 
they do the bounds of pariſhes, by uſage; that of the 
fide of the houſe of commons, there was immemorial 
uſage : and that he expected ſome [precedents would have 
brought to ſhew, that this court might inquire into the pro- 
ceedings of the houſe of commons, and diſcharge perſons 
committed by them ; but that the counſel for the priſoners 
had not brought one precedent, nor one book caſe, nor one 
Opinion in print, to warrant any ſuch power in this court: 
| and that non-yſer inthis caſe was a very great argument, that 
the court had no ſuch power. But he aid, the reaſon why 
there were no precedents of that kind was very obvious, 
ix. that it would be unteãſonable to put the judges upon 

termining the privileges of the houſe of commons, of which 


| Privileges they have ao account, nor any footſteps in their 


41s 
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books: that the houſe of commons have the records of 


them, and as occaſion requizes, ſearch them to find them: 
that the judges cannot reſort to thoſe records, and 


* therefore it is indeed impoſſible for them 40 judge matters of 


privilege. And my lord Coke in his 4 Inf. fal. 15. ſays, 
that it is r ab omnibus guaerenda, a multis ignorata, a faucis 


cagnita. He ſaid, my lord Shafteſbury's caſe was the only 


caſe wherever a habeas corpus was brought upon a commit- 
ment by either bouſe of parliament : but that he could not 


ſay a habeas corpus would: not lie, becauſe, till the return of 
the habeas corpus, the cauſe of commitment does not appear z 


audi it is ane of the greateſt privileges of the ſubje& to have 


the cauſe of his impriſonment. inquired into in this court: 


but when it appears to be a commitment by the houſe of 
commons, be muſt be remanded. The judges in my lord 


1 caſe went upon their having no juriſdiction in 
e cauſe. | | wt Dog - 
Powell juſtice of the ſame opinion. He ſaid, he had had but 
a ſhort time to conſider of a cauſe of this conſequence: that it 
was the firſt cauſe of this nature, that bad ever been before this 


court; for my lord Shefieſbury's caſe differed, becauſe he was 


a member of the houſe of peers, and they might have other 
powers over their own, members, than they bad over their 
fellow-ſubjeAs without doors. He ſaid, the court could 
not judge of the return: Firſt, becauſe they were commit» 
ted by another law, and conſequently we cannot diſcharge 
them by that law, by which they were not committed. There 
is a lar parliamanti, for the common law is not the only law in 
this Kingdom; and the houſe of commons do not commit 
men by the common law, but by the law of parliament, 
Conſider the judicature of parliament. The houſe of lords 
have a power of judicature by the common law upon writs 
of error, but (a) they cannot proceed originally in any 
cauſe. But they proceed too in another manner in caſe of 
their own privileges, and therein the judges do not aflift, 
as they do upon writs of error z and their proceeding in that 
caſe is by the {ax parliamenti. So the commons have alſo 
a power of judicature, and ſo is 4 aff. 23. but that is not 
by. the common law, but by the law of parliament, to deter» 
mine their own privileges; and it is by this law that theſe 
perſons are committed. He ſaid, this cqurt might judge of 


| Privilege, but not contrary to the judgment of the of 
commons, which yet we muſt do in this caſe, if we diſ- 


charge the priſoners from their impriſonment, which -is the - 
only judgment the houſe of commons can give, upon their 


determination, that theſe perſons have been guilty of a 


breach of their privileges. This is drawing the plea ad 


_ oliud examen, and yet the houſe of commons are the ſupreme 
judges of their own privileges. This court judges of pri- 


vileges only incideatally, .and ſo they did in Biayon's caſe, 
eit. Garth. 137. 1 Shaw. 199. and in, the caſe of Abby verſe 


White, auteg38 ;. for when an aftion is brought in this court, | 


judge- | 
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judgment muſt be given one way or other. So they do in Nana 
eceleſiaſlical matters, when a queſtion of that nature ariſes par 
in an action brought before them; as in the caſe of the ; 
juaker's marriage . in the common pleas; but their 
judgment will not bind the eccleſiaſtical court. And 
therefore, if ſuch a marriage ſhould be adjudged at 
law to be a good marriage, and yet afterwards the 
parties ſhould be cited into the eccleſiaſtical court for - 
living in fornication, and excommunicated, and taken up- The common 
on the capias excommunicatum, this court could not diſcharge pleas determia- 
them upon a habeas corpus. So here, the court of parliament — 
he (aid. was a ſuperior court to this court, and though does not bind the 
the king's bench have a power to prevent exceſſes of — . 
juriſdiction in courts, yet they cannot prevent ſuch exceſ- — if — 
ſes in parliament, becauſe that is a ſuperior court to them, communicate 
and a prohibition was never moved for to the parliament. If — — 
the houſe of lords ſhould take upon them to determine free - them upon jog 
holds, this court could not prohibit them, there are writs bens corpus. 
in the Regiſter ad regia jura conſervanda, which may be ſent 
to the ecclefiaſtical court, but they cannot go to the houſe 
of lords, There was a caſe lately, wherein the lords 
made an order originally in a cauſe, but the parties grieved 
could not have come here for relief. So Skinner's caſe was 
brought originally in the houſe of lords, and this court 
could not have helped them. He cited 4 Inf. 50, Fi and 
13 Co. 63, 64. that the privilege, order, or cuſtom of 
5 either of the upper houſe, or houſe of commons, 
delongs to the determination or deciſion only of the 
court of parliament ; the judges being aſked by the lords 31 Hen. 6. a, 
concerning privilege of parliament, anſwered, that 35, 3 , 
they ought not to anſwer to this queſtion, for it hath * 
not been uſed aforetime, that the judges ſhould in any wiſe 
determine thgprivilege of this high court of parliament z for 
it is ſo bigh and mighty in its nature, that it may make laws, 
and that what is law, it may make no law, and the deter- 
mination and knowledge of that privilege belongeth to the 
lords of parliament, and not to the judges. The privilege in 
queſtion in that caſe was concerning the ſpeaker of the 
houſe of commons being taken in execution. But if they 
ſhould diſcharge theſe perſons, that are committed by the 
houſe of commons for a breach of privilege, this would be 
to take upon themſelves directly to judge of the privileges of 
parliament, This want of juriſdiction in the court cures all 
the faults in the commitment; though if that were to be de- 
bated, there ought to be a difference taken between a com- 
mitment for a crime, and for a contempt. And as to that 
odjection to the warrant, that it was to detain the priſoners 
ring the pleaſure of the houſe of commons, that he ſaid 
was the conſtant farm of warrants by the houſe. It is ob- 
_ JeRted, that in bringing. theſe actions the priſoners have 
done nothing but what the lords have adjudged they may 
2 and the houſe of lords is the ſupreme judicature of the 
ingdom. * As to that, he ſaid, that if this commitment 
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were for that reaſon an exceſs of juriſdiction, that court 


could not remedy it, but it ought to be remedied by confe- 
rence, and that was the proper remedy, where the parlia- 
ment aſſumes an exceſſive juriſdiction : that where the 


lords in Skinner's caſe aſſumed an original juriſdiction, upon 
a conference the lords were ſatisfied and receded, Upon 


conferences the reaſons upon which the houſes act will ap-, 
pear, and if the commons have no reaſon for what they 


do, it is to be preſumed they will never be choſen again; 


and if the lords are in the wrong, the other houſe will not. 
reſt till all is ſet right again. In my lord N caſs 
the judges were all of opinion, that the cauſe of commit- 
ment was not examinable here, which is an authority in point 


that we have nothing to do with this caſe. As to the priſo- 


ners not being members, there are many inſtances that the 
commons can commit perſons not members of the houſe ; 
and there are many inſtances of ſuch commitments in 4 
Inft. 23. So in Ferrer's caſe in Dier 61, the ſheriff was 
committed for detaining a member of parliament in exe- 
cution. ' And though, as Moore 57. is, a man in execution 
cannot have privilege of parliament, and ſo the execution 
was good, yet it was irregularly executed. But beſides, 
the houſe of commons having a power to examine matters 


of privilege, mult alſo, of conſequence have a power to pu- 


niſh the breach of it. As for my lord Danby's caſe, he was 
under a criminal proſecution by way of impeachment, and 
upon that was committed, and lay four months in gaol, 
and for that reaſon was bailed ; and the houſe was not then 
ſitting. He ſaid, the houſe of commons had the power 
to determine election, and that any voices given, or an 


election before the precept read and publiſhed, are void, as 


my lord Coke ſays, 4 Inſt. 49. ſecundum legem et * e ee 
parliamenti. There have been many ſtatutes made relating 
to theſe matters, and ſo far they are ſubject to the common 
law, but no farther. | | 

Holt chief juſtice ſaid, that the legality of the commit- 
ment depended upon the vote recited in the warrant; and 
for his part he thought the priſoners ought to be diſcharged, 
though in this'his opinion he was ſo unfortunate as to go 
contrary to the act of the houſe of commons, and the opi- 
nion of all the reſt of the judges of England, whoſe aſſiſtance 
they had de ſired, and there had been a meeting for that pur- 
poſe. He ſaid, that this was not ſuch an impriſonment as 
the freemen of England ought to be bound by; for that this, 
which was only doing a legal act, could not be made illegal 


dy the vote of the houſe of commons; for that neither houſe, 


of parlianent, nor both houſes jointly, could diſpoſe of the 


liberty or property of the ſubject; for to this purpole the, 
queen muſt join: and that it was in the neceſſity of, 


their ſeveral concurrences to ſuch acts, that the great ſecu- 
rity of the liberty of the ſubject conſiſted. He ſaid, that the 


- firſt matter, which was laid as a breach of privilege, was, 


none: and to that purpoſe he cited Binyon's caſe, where in 
| real ”— L 7 Vo Py: 1 - * I an 
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an aſſumpſit the defendant pleaded the ſtatute of limitations, RAzcnina 
and the plaintiff replied, that the defendant was a parlia- | 
ment man, c. and the plea was over-ruled, becauſe one 
(a) might file an original againſt a parliament-man, and () Wide ante18. 
continue it down, without breach of privilege. And that an ed. 
it ſhould be ſo is of abſolute neceſſity, in order to ſave the 
ſtatute of limitations; for otherwiſe, as is held in that caſe 
in 1 Lev. 111, that caſe not being provided for by an ex- 
ception, the plaintiff would be barred of his action, not- 
withſtanding that he could not file an original, So a man 
whilſt member of parliament may alien his eſtate by fine 
with proclamations, and a perſon that has right may be 
neceſſitated to commence an action to ſave the bar that 
would incur againſt him by the ſtatute of 4 Hen. 7. So 
one may commence an action againſt a member of parlia- 
ment, that is executor ; and conſequently the commencing 
an action againſt the [conſtables of Aylaſbury is no breach 
of privilege.” As to proſecuting the action, which was the 
ſecond matter; he ſaid, it was uncertain what ſort of pro- 24 matter. 
ſecuting they meant. For proſecuting might be only con- 
tinuing the original, which as was ſaid before, would be no 
breach of privilege, though taking out a capias, or a diſtrin- 
gas would, The third thing is, the perſons the action is 
brought againſt, viz. the conſtables of Ajleſbury; now 
it does not appear, that the conſtables of Azl;/bury have any 
_ privilege,” and if they have any, it ought to have been ſet 
out, becauſe qua conſtables of Azleſbury, they have no more 
privilege than the conſtables of St. Martin's in the Fields.' 
The fourth matter, he ſaid, was for bringing an action 4th matter. 
at common law for not allowing his vote in the election of 
members to ſerve (6) in parliament. Now to bring an action 
againſt a perſon, who is not privileged, he ſaid was no. 
offence, though no action would lie in this caſe, or though 
the matter upon which the action was grounded was falſe. 
And ſo is 2 R. 3. p. 9. And if a peer be charged with any 
falſe and ſcandalous matter, yet if it be by way of action, 
he (e) cannot have ſcandalum magnatum. A man who brings 8 
an action againſt another, who is not a privileged perſon, (0 R. acc. Feil. 
is not to have his action ſtopped, eſpecially if he has a good | 
cauſe of action, which that the plaintiffs in this caſe have, 
appears by the reverſal of the judgment of this court in dimo 
'procerum in the caſe of Aſhby verſ. White, And this action, 
which was brought in this cafe, appears by the deſcription 
of it in the vote of the houſe of comnions, to be for the 
ſame cauſe of action that that was. I will ſuppoſe, that the 
bringing ſuch actions was declared by the houſe of com- 
mons to be a breach of their privilege; but that decla- . 
ration will not make that a breach of privilege that was - 
not ſo before. But if they -have any ſuch privilege, they 
ought to ſhew' precedents of it. The privileges of the 
| houſe of commons are well known, and are founded upon | 2 
the law of the land, and are nothing but the law. As we : «4 
. aroſe cat were gra to er man from pectin fu, St 
Wor | wn 
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all know they bave no privilege in caſes of breaches (a) of the 


peace. And if they declare themſelves to have frivileges, 
which they have no legal claim to, the people of England 
will not be eſtopped by that declaration. This privilege 


oſ theirs concerns tho liberty of the people in a high degree, 
by ſubjecting them to impriſonment for the infringement 


of them, which is what the people cannot be ſubjected to 
without an act of parliament, As to what was ſaid, that 
the houſe of commons are judges of their own privileges, he 


ſaid, they were ſo, when it comes before them, Abd as 


to the inſtances cited, where the judges have been cautious 
in giving any anſwer in parliament in matters of privilege 


of parliament; he ſaid, the reaſon of that was, becauſe the 


members know probably their own privileges better than 


the judges. - But when a matter of privilege comes in queſ- 


tion in W e/tminſier-hall, the judges muſt determine it, as 
they did in Binyon's caſe. Suppoſe theſe actions againſt the 
conſtables of Aylzſbury had gone on, and the defendants had 
pleaded this privilege ; we muſt have determined, whether 
there were any ſuch privilege or no. (5)And we may as well 
determine it upon the return of this - habeas corpus, for the 
defendants are here in a proper courſe of law, and the mat- 
ter appears to us upon record as well this way, as if it were 
pleaded to an action. We muſt take notice of the /ex par- 


liamenti : my lord Coke, in his 1 Inft. 11. b. enumerates the 


ſeveral laws that are within this realm, and the ie parlia- 
menti is one of them, and the lex parliamenti is the law of 
the land. As to what my lord Cole ſays in the ſame place, 
that the ler parliamenti gi a multis ignorata, that is, be- 
cauſe they will not apply themſelves to underſtand it. He 


gave a great encomium of my. lord Clarendon, and cited a 


paſſage out of his hiſtory, relating to the ſame doctrine with 
this, that was then ſet up, that the houſe of commons were 
the only judges of their own privileges, and therefore what- 
ever they ſaid was their privilege, was ſuch : it is in his firſt 


part, fol. 310, Cc. and is very applicable to the preſent 


Caſe, but too long to be tranſfribed. He ſaid, he would 


| Cite a greater author than he, king Charles the Firſt, in his 
_ anſwer to the declaration and votes of the two houſes con- 


cerning Hull, Clarendon, 1 part, 400, and Ruſhworth's Col- 
teflions vol. 3. p. 728, 730, 731, wherein,. among other 
things be ſays, he very well knew the great and unlimited 
power of a parliament, but he knew as well, it was only in 
that ſenſe, * was a part of that parliament; without him 
and againſt his conſent the votes of either or beth houſes 
together muſt not, could not, ſhould not, (if he could help 
is, for his ſubject's ſake as well as his own) forbid any 


thing that was enjoined by the. law, or enjoin any thing 


| (a) He faid, the 


las terre in the genus; and compreBiends all the law of the land; the admiralty law 


and others are ſpecies of this grand law; ſo is the lax parlament; and if it be, the judges either de 
"or ought to know what it is. Note to the 3d edition. | 
(% He ſaid, as to the high contempt of the juriſdiction of the houſe of commons, neither — 


Dold glezin ion, not the houſe of lords origi therefore how can have any j 
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that was forbidden by the law. (a) And the chief juſtice Ran 
ſaid, if the votes of both houſes could not make a law, by pur. 
parity of reaſon they could not declare law. That the 
bringing this action is no breach of the privilege of the 
houſe of commons, appears by the judgment in the caſe of 
Aby and IM bite, in the argument of which caſe before the a 
houſe of lords, this argument of the privilege of the houſe 
of commons was inſiſted on. Beſides if the bringing this 
action was a breach of the privilege of the houſe of com- 
mons, why was not Ay committed, when he firſt brought 
the action; but the ſuffering bim to go on with his action is 
an argument, that this pretence of privilege is a new thing. 
Abby recovered in his action, and theſe men have followed 
His ſteps, and yet they are here ſaid to have ated in breach 
of the privilege of the houſe of commons. I ſhall fay no- 
thing to the caſe of Aby and White, becauſe the reaſons 
upon which that judgment was given are printed. He ſaid, 
the bringing this action is ſaid to be in high contempt of 
the juriſdiction of the houſe of commons ; but that he ſaid 
_ not be, becauſe neither houſe of parliament could 
hold plea in any action; and beſides, the defendants might 
wave their privilege. He ſaid, he made no queſtion of the 
power of the houſe of commons to commit; they might 
commit any man for offering an affront to a member, or 
for a breach of privilege; nay they might commit for a 
crime, becauſe they might impeach. He ſaid my lord Shaſteſ- 
$ury's caſe differed from this, becauſe the commitment there 
was for a contempt done in the houſe. He ſaid, the cauſe 
of the priſoner's commitment being expreſſed in the warrant, 
excluded any intendment, that they might be committed for 
any other Cauſe, than that expreſſed in the warrant. He 
ſaid, both houſes of parliament were bound by the law of 
the land, and in their actions were obliged to purſue it. He 
cited my lord Banbury's caſe; ante 10, which was thus: 
My lord Bunbury was indicted of murder by the name of 
Charles Knolys, Eſq; and he pleaded in abatement, chat by 
letters patent king Charles I. Ereated his grandfather earl of 
Banbury, and ſo ſhewed the deſcent to him, and ptayed 
judgment of the indictment, becauſe he was not named 
earl: the attorney general ' replied, that upon his petition 


_ the ples goody and the indictment was abated ; and ſaid, _ : 


_ Chemfelves 3 bat when n queſtion regularly ariſes. io the que: 0's bench concerning pri- 
- | ' | priviigge, there 
| dr 1 cones ec Suppoſe the Alen bad gone on without the interpoſition of 

houſe of commons, and the defendant bag. pleaded privilege to the juriftftion of the court, and 


| tothivit hid been th thu! 
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that caſe would go a great way in this caſe. See Latch 48, 
150. Hodges v. Moor, Stiles 415. Captain Streeters 
Caſe, and Stiles go. * a 
After this reſolution of the court given, the court were 
cor - moved, that a record might be made up of the caſe: and 
| upon attendance of the judges in vacation, a form of entry 
- | - was ſettled and agreed on; which begun with the award of 
| N the writ, returnable as aforeſaid, and then that upon the day 
a _ "the keeper of Newgate brought up the priſonets and made 
the return aforeſaid, and then a curia adviſare till Monday, 
and then the bringing them up again, and then the follow- 
ing entry ; et ſuper matura deliberatione per curiam hic habita, 
pe e quod videtur turiae bic, quod cognitio cauſae captionis et 
- | detentionis pratdifti Johannis Paty non pertinet ad curium diftae 
dominae reginae toram ipſa regina, ides idem Johannes remitti- 
tur pracfato cuſtodi gealae diflae domina reginae de Newgate, re- 
manere in flatu quo fuit tempor emanationis brevis praedicli. 


Regina ber Callingwood. 
5 Regina ve. Daniel. | 
Dp indiament | Ndictment, that the deſendant 20 MHartii, &c. er drverſis 


2 Vill not lie I diebus antea tam noc ie quam in die apud, c. guendam Ca- 

Fir innen, rolum Scrivener ſervum et apprenticium . cujuſdam Ricards Croft 
. - Ulicite injuſte et neguiter mouit ſeduxit et allexit 600 yards of 

5, ©. Salk. 380. calamanca waloris, Sc. de bonis et catellix praefati Ricardi extra 

. %, © praedifiam' domum et ſhopam ipſius Rigardi ullicits injuſte et nequi- 

Holt 246. with - fur capere et aſportare, et quod codem die et diverſis diebus, c. 

ſome diferenee the defendant bone et catalla prasdicta a pracſato Caroli Scriv- 

„ener ſervs et apprenticio praefati- Ricardi Creſt adtunc apud, &c. 

illicite injuſte et nequiter cepit recepit habuit, et ad iſum ſuum 

' proprium convertit, bent ſcian pr aedictum Carolum Scriuener 


fore ſirvum et apprenticium 


goods from 
+bouſe and ſhop 


_ of his maſter © 


were, 8. C. 
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Fer re frm git, Arg ipſius Foſephi, Cc. In this RINA 


caſe of Queen v. Daniell, after ſeveral motions, and de- e 
bate of the matters moved in arreſt of judgment, judgment web. 
was given for the defendant, Holt chief juſtice gave the gc ;. 
reaſon of their judgment, for the indictment was naught. caſe of a verdict 
For he ſaid, this was a private injury, for which an action —— crown, 
upon the caſe would lie, but it was not an injury of ſuch a — — 
ublick nature, as to maintain an indictment. Indeed in ret the judg- 
(a) action of treſpaſs will lie for taking a man's ſervant out gf. 5: C. 
of his actual ſervice, So is 21 Hen. 6. 31. but for entic- 6 Nied. 288. 
ing away a man's ſervant, which is the caſe here, treſpaſs The words 
will not lie, but only an (3) action upon the caſe, Secondly, 11 i 
he ſaid, it did not appear whether this Charles Scott was a « ad ſeflionem, 
ſervant or an apprentice, for the indictment is /ervum ſive Pais dominee 
apprenticium. Now a ſervant and an apprentice are diſtin jk; conan 
things; an (e) apprentice muſt be by deed, a ſervant may domina, &c,” 
be by parol, and the diſcharge of an apprentice muſt be by hall reter tothe 
deed, of a ſervant by pars/: ſo is the book before cited. But — WEER 
however, it is but a private injury, and actionable, were againft a man 
this Scott ſervant or apprentice. He ſaid, there was an- 4 ny me 
other matter laid in the indictment, beſides enticing away — tate 
the ſervant; but he ſaid there was no Venue laid for it, and n his maſter's 
ſo that would not help. 5 | — es 


Yhey were taken, 8. C. 3 Saik. 42. 8 Med: 288. A charge that the deſendant incited him, and 
unlawtully received the goods of him, is not tantamount..S, C. 3 Salk, 42. 6 Mod. 283. 

Note, It is there ſaid, that if in treſpsſs quare, &c. the writ be ſervum for appreaticium or vie 
verla, it may be pleaded in avatemen t of the writ, | 

Gould juſtice ſaid, in Ney 105. there was an action upon 
the cafe for enticing away an apprentice. | 

Powell juſtice ſaid, he doubted at firſt, But beſides be 
ſaid, it ought to have been laid in theindictment, that Scott did 


be. 2-141 | 
In the caſe of The Queen v. Callin \ after verdict for 
the queen, it was moved in arreſt of judgment, that there 
was no place laid where the demus et ſbyfia were, it was ſaid; 
domus et ſhopa, pracdif. and there Wayne: domus et hepa men- 
tioned before. And it was urged; that this was the fame 
exception that was allowed by the court in the caſe ol 
The Quern v. Daniell. The court agreed, that the indict- 
ment in the caſe of Daniell was held to ds ill, becauſe there 
was no venue where the goods were takeh away, and ſo all 
that part of the indictment being diſcharged, the queſtion 
came to be upon what remained, whether the bare. enticigg 
an apprentice away from his maſter were a ſufficient matter 
to maintain an indictment, which was reſolved that it: was 
ad es t 7 dig. tn 0 F firs ds by. 
Mr. Aung tao an exception, that it was not aver- 
ted, chat the apprentice took; away the calamanca, and it is 
| - Hot enough to lay, that the, defendant, received-it, without 
laiag, that the uthet took it a yt 
RH Cowp! Y ble Compr gg. (0 Vide 5 El c. 4. f. af. 
_ . ; 7 p | %s ; 


Bb 3 > Holt 


© 4 # iv 
me; 
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Carling, the defendant ſeduced the apprentice, and that the appren- 
een. tice vi et drmis took away the 8 The indictment might 


efendant for taking away the 


ad ſaſſonem pacis domina reginas, &c. coram, &c. juſfticiariis 
difae domi nas ad pacein, & c. omitting reginae ; but that was 
held to be well, and that difae dominae ſhould relate to re- 


Lyſney verſ Selby. 


Declaration, poſt Vol. 3, p. 31. | 

1 A* action upon the caſe pro co quod cum quaedam con- 
lie againſt the ſervatio habita et meta fuit inter the defendant and 
dure ny. _ plaintiff, de ef concernens perguiſitionem 14 meſuogiorum cum 
eftate for affirm-/ pertinentiis of the defendant's by the plaintiff of the defend- 
dog the rente to ant to which or to the equity of redemption eorvndem the de- 
yn _ fendant had titulum et remanere 1 termini 61 annorum 
be is in treaty. commeneing in eraflino Lach- day 1683 then to come and 
about the ſale, if unexpired; and upon that communication the defend- 
is ve .ant affirmed falſely and fraudulently to the plaintiff, that the 
firmationis Aforeſaid 14 houſes cum pertinentiis were then demiſed at the 
made relies upon/ yearly rent of 68 J. to which afſertion and affirmation of the 
— -_ thireon, defendant's then and there ſo made the plaintiff giving cre- 
Vide 3 T. R. 51. dit, the ſame plaintiff afterwards, viz. the ſame day and 
one. how year and place bought of the aforeſaid defendant the ſaid 14 
e meſſuages cum pertinentiis for @ great ſum of money, viz. for 
: "51. in hand paid, and for 2000. then before owing to the 
" plaintiff by the defendant for money lent by the plaintiff to 

Tho' the feller the defendant, and thereupon the defendant by an indenture 
wares then in. of alignment between the ſaid plaintiff and de ſendant bar- 
— 1 gained and fold and aſſigned to the plaintiff the ſaid 14 meſ- 
6 ' ſuages cum pertinentiis, and the equity of redemption of the 
- ſame, to hold to the plaintiff for the reſidue of the ſaid term 
pre- of 6x years then to come and unexpired, abi reuera et in 
Fabio the ſaid 14 houſes at the time of the aſſirmation of the 
deſendant aforeſaid, and at the ſaid time of the buying and 
aſſigument aforeſaid; were demiſed for 32 J. 105, only and 
| no more; et fic im the plaintiff ſays, that the defendant 
15 - then and there falſely and traudulently decei ved and defraud- 
I ed the plaintiff to the damage of the plaintiff of 200/. Upon 
' * Hot guilty pleaded, there was g verdict for the plaintiff. 
Mr. Bre moved in arreſt of judgment; firſt, that it did 
not appeur that the deſendant vas in poſſeſſion of theſe houſes 

28 the time of the faley though it was neceſſary he ſhould 
de ca te the maintaining of che action, che reaſon and 
39399 5 S © 4 


* # 
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greund of the action being that the defendant had a better 
means of knowing the yearly rent than the plaintiff. It is 
only laid in the declaration, that the defendant was intitled 
to the houſes, or the equity of redemption eorundem, which 
makes it more probable he was out of poſſeſſion, and conſe- 
quently having no better means of knowledge than the plain- 
tiff, though he did affirm the houſes to be demiſed at ſuch a 
yearly rent, yet that affirmation will not be ſufficient to 
ground an action upon. Secondly, it does not appear that 
this affirmation was made at the time of the ſale, the de- 
claration ſays, that ſuch a day there was a communica- 
tion, c. and upon that this affirmation was made by the 
defendant, to which affirmation the plaintiff giving credit, 
afterwards he bought. To warrant this exception he-relied 
on the caſe in 2 Cr. 196. Roſwell verſ. Vaughan, where in 
caſe in nature of deceit, the plaintiff declared, that queen 
Elizabeth was ſeiſed in fee of the advowſan of the vicarage 
of S. to which the tithes in S. appertained: to which vicar- 

the gth of June 35th of Elizabeth the defendant afhrm- 
< that he was lawful incumbent, and had right to the 
tithes from the death of T. V. the laſt incumbent : where- 
upon the plaintiff 16 June 35 Elia. having communication 
with the defendant about his buying- of the defendant the 
tithes appertaining to the ſaid vicarage from the death of 
T. V. the incumbent, which was 16 April 35 Eliz. until 
Michaelmas following, the defendant adtunc ſcrens, that he 
had not any right or intereſt to the tithes, whereas he was 
never inſtituted and inducted, but that they appertained to 


E. T. fold them to the plaintiff for 30 l. falſe et deceptive, and 


avers, that ZE. T. was preſented, admitted, &c. to that vi- 
carage the laſt day of Auguſt 35 Eliz. and took the tithes, 
and ſo the plaintiff loſt them: in which caſe it is held, that 
the warranty, which is neceſſary in theſe actions, ought to 
be at the time of the ſale. And by the ſame reaſon the 
affirmation, which in theſe actions comeꝭ in lieu of the war- 
ranty in thoſe, ought to be alſo at the time of the ſale. It 
appears upon the declaration in this caſe, that the affirma- 
tion and the fale were the ſame day; but it is pgfea that 

ſame day; ſo that the affirmation was not at the very time 
of the bargain. The chief juſtice ſaid, the reaſon of the 
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caſe in Croke was, becauſe the thiog that was ſold being in Cage does not lie 


the realty, the plaintiff” who was 


r might have looked for ſelling the 


u 
into the title. Which Powell a3. oj and ſaid it was like hade of another 


ſelling another's lands, for which the buyer ſhall never have 
any action. 3 WS? 3 


Serjeant Darnall, The Gr objection, that it does not 


appear, that he was in poſſeſſion, is nothing; for it is not 
material whether he were or no. We have ſhewed, that 
the defendant was intitled to 14 mefſuages, and being ſo 
Intitled, treated with us for the ſale, and we not knowing 


Bbz - n the 


man as his own. 
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Lrenze the value of them, nor what they were let for, the defend - 
ant affirmed they were let for ſo much; and that we givin 
credit to his affirmation bought them; whereas at the time 
of the affirmation, and at the time of the ſale, they were let 
only for ſo much. So that our action is grounded on the 
ſale, and therefore, unleſs the defendant has not power ta 
fell them, nothing elſe is material. ' The reots the houſes 
were let for was in his notice, not in ours. | | 
Holt . chief juſtice ſaid, as to the warrantizando vendidit, 
that will be fo, though the warranty be before the ſale; as 
if upon à treaty about the buying of certain goods, the 
buyer ſhoyld afk the ſeller, if he would warrant them to be 
' - of ſuch a value, and to be his own goods, and the ſeller 
ſhould warrant them, and then the buyer ſhould demand 
the price, and the ſeller ſhould ſet the price, and then the 
buyer ſhould take time to conſider for two or three days, 
and then ſhould rome and give the ſeller his price; though 
the Warranty here was before the ſale, yet this will be well, 
becauſe the warranty is the ground of the treaty, and this 
is whrrantizande vendidit, But it is otherwiſe, if the war. 
ranty be after the ſale; as if 3 man ſells goods, and after- 
% R. cont, Wards warrants them, ſuch (a) a warranty is not good, 
Dovgl, is. But in the other caſe the watranty is part of the contract. 
| Secondly, as to the defendant's not being in poſſeſſion ; ſup. 

. poſe a man has houſes in leaſe in the pofſeflion of his tenants, 
which is this caſe,” and upon fale of them affirms, that they 
are let at fo much per annum rent. The caſe of Eating 
verſ. Treſham 1 Keb. to.” 518. 522. 1 Lev. 103. 
1 Sid. 140. is, that an action will lie for ſuch a falſe af- 
fir mation. If it were not for that reſolution, I ſhould 

' think it a hard action to maintain. The difference is there 
taken between the annual value and the value in groſs: if 

' the vendee does not depend upon the affirmation of the 
vendor,” but fends to inquire into the value of the hoyſes, 
Oc. what they let for, as it appeared the plaintiff did in this 
caſe; there it is not reafonable he ſhould recover. And 
therefore this was not a good verdiQ, but I believe the jury 

| Had compaſſion upon the defendant upon this conſideration, 

becauſe jt was not fo clear, that the plaintiff relied upon 

his affirmation, and therefore gave ſuch ſmall damages as 
G 201. Tf the vendor gives in a particular of the rents, and 
5, 2 the vendee ſays, he. will truſt him and enquire no farther, 
bdaut rely upon his particular; there if the particular be falfe, 
an action will lie: bur if the vendee will go and enquire 
- farther what the rents are, there it ſeems unreaſonable he 
ſhould have any action, though the particular be falſe, 
becauſe he did not rely upon the particular. 


| IE 
Stra. 


f 


. © Powell juſtice, The plaintiff did not make out his titte _. 
to bis action ſo clearly upon the trial. Where the action 

is grounded upon the warranty, there you muſt ſay in your, 
declaration, that the defendant warr amiando vendidit; — 
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in theſe actions upon the cafe in nature of deceipt for a. 93 
falſe affirmation, you need not lay, that the defendant Szxsx. 
ar mando vendidit. And if in thoſe actions founded upon a | 
warranty, the warranty were given before the ſale, or 
whilſt the contract was depending, the evidence will ſup- 
port well enough the warrantizando vendidit in the declara- 
tion. This' declaration would not have been good upon. 
a-warranty, becauſe the warranty muſt be before the ſale, 
But there are actions upon the caſe in nature of deceipt, 
which will lie upon a falſe affirmation, without a warranty; 
but the matter that ſticks with me is, that the vendee might 
have inquired into the rents. But then to that it may be 
anſwered, that the tenants might have combined with the 
landlord, under. whoſe power they . are, and have 
miſ informed and ſo cheated him. The caſe of Eakins and 
Treſham is this very caſe in point, and the difference is 
there taken between. the value of land or a leaſe in groſs, 
and the value of the rent, or what it is let at; an action 
will not lie for a falſe affirmation in the firſt caſe, without 
a warranty according to the caſe is Il. 20. otherwiſe in 
the ſecond, As to the defendant's not being in poſſeſſion, 
he ſaid that was all one, for the equity of redemption was 
ſaleable: and if upon ſuch a ſale ſuch an affirmation be 
made, that is a ſufficient cauſe of action. He ſaid the peſea 
here is not after the contract, but after the communication, 
Duaere, ; 
Gould juſtice ſaid, the value of the rents was a thing hard 
to be known, and ſecret, known to none but the landlord 
and the tenants, and they might be in confederacy together. 
Powys juſtice ſaid, that it was a hard action, becauſe the 
vendee might come to the knowledge of the value of the 
rents. And he took notice of the difference in Eatins and 
Treſham's caſe. | | | 
This paſt in Michaelmas term laſt, and the court took 
time to conſider and look into the record of Ealins and 
Treſham's caſe; and after long conſidering, and upon the 
view of that record, the laſt day of Hilary term the chief 
Juſtice returned the peſes to ſerjeant Darnall and bid him 
enter his judgment. | 


Markett ver- Johnſon. 
S8. C. Salk 180. 1 


1* an action of debt upon a bond of 500 J. the defend- 1,1. deſfendaut 
ant pleaded, quzad 225). parcellam de praedictis 500 J. pleads a3 to part 
that he had paid it, and the plaintiff demurred. And-it 9 — 
Was moved an the part of the defendant, that by the de- Lone bale 
murrer the action was diſcentinued, the plea being only to tif mutt 1ake 
; Gay as to the reſidue, atherwiſe the wh-le ſujt will be diſcontinued, 8. K* — Mad, — 
— ace. ante 716. Ace. Gill, C. B. 62. 165. 160, Vide ante 231. Cart. 51, but cho he ane 
wers ſuch pla immediately, he has the whole: uf the wee. in which it was pleaded io take ſuch 


- 


judgment. R. acc. ante 7 36. | | 
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A ple: may be 
entered on the 


record as of a 


ſubſequent term 


to that in which 
it was delivered. 


Vide Dougl. 102. 
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part; and therefore the plaintiff ought to have taken judg- 


ment by nil dicit for the teſidue. And the caſe of ——— 
verſ. Maſon was cited, in which ſerjeant Hail was of the 
plaintiff's counſel, where in an action of debt upon a bond, 
the defendant pleaded quad part, payment and an acquit- 
tance, and the plaintiff demurred, and the action was held 
to be diſcontinued. Serjeant Hall for the plaintiff ſaid, 
that it was not a diſcontinuance in this caſe, becauſe the 
bond is intire, and therefore the plaintiff cannot have judg- 
.... n. 

Holt chief juſtice ſaid, that in an action of debt upon a 
bond, a man might have ſeveral pleas in bar. As ſuppoſe 
the pl-intiff ſued as executory the defendant might plead the 
releaſe of the teſtator as to part, and for the reſidue the re- 
leaſe of the plaintiff. So a man may pled quoad part, pay- 
ment and an acquittance, and then there being no anſwer 
to the reſidue, the plaintiff ſhould have took judgment by 
nil dicit for it. | | 


The court were going to give judgment for the defend. 


ant, when it was obſerved, that this plea was of this term, 


and, therefore the plaintiff might take his judgment for the 


reſidue by nil dicit, and for the reſidue, for the inſufficiency 
of the plea. ' 8 * - 

It was alleged for the defendant, that the plea delivered 
was of laſt term, and, therefore the record ought to have 
been made up ſo. And it was prayed, that it might be 


examined. But the clerks certifying the court, that it 


being only a plea to enter, the record might be made up 


. * either way; the court would not order it to be examined, 


but ſaid it was trick for trick, 
Tyſon ver. Hylyard. . 


8. c. with ſame difference, Salk. 269. Holt 296, 


PON a writ of error of a judgment in the common 
. pleas, the declaration was of Trinity prime; and upon 


diminution alleged for want of an original, and imparlance, 


and continuances, and certiorari ſued out, it was returned, 


that the declaration was of Hil. 13 Will. x with impar- 
0 


lances to Trinity primo, and an original of Trinity primo. 
And it was objected, that this could not be the original in 
this action, being after the declaration; and ſo there being 


no original, the judgment ought to be reverſed. 


The Placita was of Trinity prime. Debt upon a bond of 
100 J. by the plaintiff, as record is, adminiſtrator of 
Chriftopher Hylard de bonis non adminiftratit per Jane Hylard 


Tf a certiorari iſſues in error to aſcertain whether there was any entry of the declaration in the - 
cauſe, and a return s mode ſt-t ng the entry of a declaration in a different term from that in which”. 
the declaration in the cavſe in ertot appears upon the tranſcript to have been exhibited, the declars- 
tion mentioned in ſuch return fall be taken to be a declaration in a different cauſe from that on 
| Which the writ of error is brought, Vide 1 Roll. Abr. 764. is ; 


4 widow, 


” 
4 


* 


Hil. Term 3 Annæ reginæ. 
widow, executrix of Chriflopher, with the will of Griſt- Tyson 
her annexed. The defendant in propria perſona ſua venit et A, 0 : 
' d@efendit, &c. at nibil, Ce. dicit, and thereupon judgment 
is given for the plaintiff in the ſame term. The plain- 
tiff in error afhgns for error, inter alia, that there was * 
no original of Hil. 1701, or Eafter 1702, or Trin. 
primo, nec nan quod habetur omiſſio certificationis intratio= 
nis narrationis, et continuationum proceſſus ſuperinde facti, 
de termino ſancti Hilarii 1701 ſupradicti; and alſo, that 
there was not any warrant of attorney for the plaintiff 
in the common pleas, and thereupon prays certiorari. 
The cuftos brevium returns, that there is no original of 
Trinity primo, and thereupon a ſcire facias is awarded againft 
the defendant in error; and he comes in and pleads," that 
there is an original of Trinity primo, which is omitted in 
the record certified, and prays à certiorari to the cuſſos bre- 
vium, who returns an original of Trinity primo. There- 
upon the plaintiff in error prays a certiorars to the chief 
juſtice, to certify, whether there was any warrant of at- 
torney for Hylyard necne, and alſo utrum fit alique intratis 
narrationis et continuationum praceſſus ſuper inde fafi in 
placito pracdifie de termine que Hilarii, 1701, jeu de ter- 
mino Paſchae, 170, ſrve de termino ſandli Trinitatis primo, 
necne. The chief juſtice returns, quod invenit intra- 
tionem de record narrationis, ac licentiam inter loguendi ad 
narrationem illam cum continuationibus inde inter partes pras- 
diftas, tenor cujus, &c. Placita irrotulata, &c. coram the 
chief juſtice, c. de banco, de termino ſanct i Hilarii, anne 
regni Willielmi tertii, &c. 130. And then follows the de- 
claration, word for word the ſame with this; and then fol- a 
low the imparlances, viz. et pracdilus Willielmus Tyſon in 
propria perſona ſua venit et defendit vim, &c. et petit licentiam 
inde interloquendi hic uſque in quindenam Paſchae et habet, &c. 
dem dies, Cc. ad quem diem, Qe. et ſuper hoc idem Willielmus 
petit ulterius licentiam interloquendi hic 455 a die ſandtac Trini- 2 | 
tatis in tres ſeptimanas, et habet, &c. idem dies, &c. And the 
chief juſtice alſo returns, that there was no warrant of at- 
torney of any of thoſe terms or years. The defendant in 
error pleads, that there is a warrant of attorney of Trinity 
primo, and prays a certiorari ; and the chief juſtice returns a 
, warrant of attorney of Trinity prime; and thereupon the 
defendant in error pleads, in null eft erratum. 

Powell juſtice, The way in the common pleas is to enter . 
all thejr proceedings of the ſame term of which the judg- 
ment is given, | | 

Holt chief juſtice. This matter that is returned is im- 
poſſible and repugnant, and cannot be in this action. It is 
contrary to the record, to certify imparlances in a cauſe, as 

| Which there is no ſuch cauſe. There is no reaſon in this 

caſe for an imparlance, for imparlances are not to be given 

by the court, unleſs they are aſked for, contrary to 1 = 
NN 2 
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238. n. 37+ cited by Mr. Parker for the plaintiff in error, 
who holds, that in judgments by nil dicit, or - non ſum infor- 
matus, the defendant muſt have time to plead, and they can. 
not be enteted the ſame term. This declaration muſt be 


took to be in another cauſe between the ſame parties. For 


to ſay, that this declaration and the imparlances certified 
were in this-cauſe, is to aver againſt the record. 


Powell juſtice, There are imparlances in the common 
pleas from term to term; but when the clerks make up the 
record, they make it up as of that term of which the judg- 
ment is given. We cannot take notice of this declaration 
and the imparlances certified, becauſe it is contrary to the 


record, * * 


The judgment was affirmed, 


Mr. Salteld cited the caſe of Booth v. Beard, 1 Lev. 61. 
and 1 Kab. 177, 197, 238, 327. to maintain, that the ori- 
ginal in a term after the imparlance is not good. As to 
the difference taken in Leina, where it is ſaid, that the re- 
cord was made up with an alias prout potes de termins ſancii 
Michaelis, and ſo that it differed from this caſe, where the 
record is all of the ſame term; he tells me, that the record 
of that caſe was in court, and was made up as this; and 
the other matter appeared upon the return of a certiorari as 
here, and that he offered it to the court to be read. 


The chief juſtice ſaid it was a ſenſeleſ caſe, 


> 
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Vivian ver/. Champion. 
S. C. Salk. 141. 
In covenant by 


N an aQtion of covenant the plaintiff declares, quod cum 1 ei, ag 
his anceſtor per quandam indenturam ſuam faclam apud, c. — 6 

cujus quidem indenturae alteram partem figillo J. S. leaving out fering premiſes 
feeiliatam, idem the plaintiff in curia profert, Se. had demiſed — = ie — | 
ta the ſaid 7 S. the premiſes for ninety- nine years, if three tion can betaken 
lives ſhould live ſo long; and ſets out a covenant in the 58 — 
leaſe, whereby the leſſee covenanted to repair the premiſes 9 
from time to time, and to leave them repaired at the end which it fates 
of the term; and ſhews, that the leſſee aſſigned to the de- je — 
fendant, and that 1 5th Decemb, 8 Will. 3. his anceſtor died emiſes to be 
ſeiſed, and the reverſion deſcended to the plaintiff, and ovtofrepair, vs 
aſſigns the breach, guad poſt conſetiongm dicbas indenturag of h (eine 
aſſiggment to the defendant, et po? mortem of the anceſtor ,rcegur. S. C. 
of the plaintiff, et pg the deſcent of the reverſion to the Holt 178. 
plaintiff, viz. 1ſt April tertio of the queen, et per decem an- 
nos tunc ultimo elapſos, the defendant had permitted the pre- 
miſes to be out of repair. Upon iſſue joined, whether the 
premiſes were out of repair, there was a verdict for the 
plaintiff, and intire damages. And now ſerjeant Darnall 
moved in arreſt of judgment, that the breach was laid in 
part in the anceſtor's time, and conſequently, that the 
plaintiff had recoyered damages for a breach in his anceſ- 
wy Une, whit was ill. The death of the anceſtor is Ta foch 2 
aid 15 ecemb. 8 Will. 3. and the breach is, that the be plainti 
defendant ft April tertio, - per decem annos, Cc. which — 2 
reaches to a matter of four years before the anceſtor's death. mages, en much 
Secondly, that it did not appear, that the leſſee ſealed the 2 be 
counterpart, by -eaſon of leaving out the word figillatam, a repair. 
and the jury he ſaid gave damages for the whole ten years. 8. &. Holt 178. 
And he ſaid, it was a hard action: for may be the leſſee N 
might leave the houſe in repair at the end of the term, o 
elſe would be liable to an Action, and that therefore it was Noobiettion can | 
uſual to give but ſmall damages. oo ing of an 
indenture tho 


it is not exprefely ſtated to bote been ſealed either after a yerdi@t, Vide poſt. 1538. or after the 


adverſ* party has pleaded over. Vide poſt, 1536. 

Holt chief juſtice, * If the premiſes were out of repair in 
_ the anceſtor's time, yet if the leſſee ſuffers them to conti- 
| hue out of repair in the time. of the heir, that is a damage 
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to the heir, and he ſhall have an action. And in theſe ac- 


tions there ought to be very good damages; and it has been 
always practiſed ſo before me, and every body elſe that I 
ever knew. We always enquire in t caſes, what it 
will coſt to put the premiſes in repair, and give ſo much 
damages, -and the plaintiff ought in juſtice to apply the da- 
mages to the repair of the premiſes. The breach is cer- 
tainly and well enough affigned, by ſaying that pe mortem 
of the anceſtor, and the deſcent df the reverſion to the 
plaintiff, viz. the firſt of April tertio of the queen, the de- 
fendant permitted, c. and the decem annes, being repug- 
nant, are void. And as to the ten years being conſidered 
in the damages, that cannot be, for that mater is ordered 
as. before, As to the other exception, he ſaid it was ad- 
m.tted by the defendant's plea over; or if not ſo, yet the 


verdict would help it. 


All the court agreed with the chief juſtice; and thou 


the ſerjeant preſſed to have the cauſe ftayed, the court would 


make no tule in it. 


C7 Y eos | 4 
Smith veg. Goffe. 
S8. c. Salk. 457. | 


N an action upon the caſe the plaintiff declared, that 
whereas one H. M. was bound to the plaintiff in 60/1. 
upon condition to pay 291, and intereſt, &c, the defend- 


of a third perſon ant, the money not being paid, did promiſe the plaintiff, 


agreement, if 


ke that if he would deliver up the bond, the defendant would 


agreement aſcer- pay, c. and avers, that the plaintiff did deliver up the 
tained who that hond to H. MH. unde the defendant notitiam habuit: and 


third perſon 
= 


formanee was 2 


yet, Cc. Upon non ſump pleaded, there was a verdict 
for the plaintiff, And now Mr, Eyre took two exceptions 
in arreſt of judgment: firſt that it was not laid, that the 
plaintiff gave the defendant notice of his having delivered. 
up the bond, and that ought to have been averred: and for 


that he cited 1 Gr. 571. where a man promiſed to pay 


another ſo much money, when the other returned from 
Hamborough; and in a declaration upon this promiſe, the 


condition prece- plaintiff ſet out bis return from Hamberough, but did not 


dent upon which 


a duty was to 


ſhew that he gave the defendant notice of it, and for 


want of that a judgment given for the plaintiff in the 


marſhal's. court was reverſed. Secondly, that the bond 
ought to have been delivered to the defendant within 
the meaning of the promiſe, that he might have bad 
it as a ſecurity for the money paid by him on the be- 


Vader a promi ſe by e thied perſon to pay money if the obligee of a bond which was not paid by 
the obligor would deliver it up, it is to be intended that the promiſor meant that the bond ſhould 


4, 


de delivered up to the obliger. | 
Under ſuch roms if the plaintiff delivers up the bond, be is not bound to give notice thereof 


to the . 


— 


Is 4 * . 
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half of the obligor. And he compared it to the caſes of 
actions upon promiſes, where it is not ſaid in the declara- 
tion, to whom the promiſe was made, or to whom the mo- 
ney was to be paid, it ſhall always be intended to the plain- 
tiff in the action. So here, the, delivering up of the bond 
being the ground of the action againſt the defendant, thoſe 
general words muſt be underſtood of a delivering up to the 
defendant, who is the perſon to be charged by the deliver- 


ing up. - 


Sir James Mountague for the plaintiff ſaid, that theſe ge- 
neral words muſt be underſtood of delivering to the obligor. 
And as to the notice, he ſaid, that if it was neceſſary to lay 
it they had done it; but that it was not neceſſary in»this 
caſe, For the defendant having taken upon him to pay the 
money upon the delivering up of the bond to the obligor, 
and the perſon being certain, ſo that the defendant might 
have informed himſelf, he is bound to take notice at his 


peril. And he cited the caſe in 3 Cro. 97. aſſumpſit, in con- 


fideration that the plaintiff at the requeſt of the defendant 
agreed to give bis bond to J. S. for the debt of the defend- 
ant, the defendant promiſed to ſave him harmleſs, and avers 
that he gave the bond, and was ſued, Wc. and exception 
taken for want of the plaintiff's averring, that he gave the 
defendant notice of his giving the bond and over-ruled, be- 
cauſe there was à perſon certain appointed, to whom the 
bond. was to be given, and the defendant might inquire of 
him, and therefore is bound to take K in the caſe 
in 1 Lev. 47. covenant to pay all ſuch ſums of money as 


ſhall be charged by the plaintiff upon 4. to be paid to B. 


and ſays, that he charged ſo much money upon £. to be paid 
to B. and that the defendant bad not paid it, and good with- 


out ſhewing that he gave defendant notice of what ſums of 


money he had charged upon A. to be paid to B. upon the 
ſame reaſon, FER] f 


The chief juſtice ſai 
upon this head. 


Holt chief juſtice, Which way ſoever you underſtand 
the words, deliver up the bond, the plaintiff had no need 
to give notice, If you underſtand it, that the bond is to 
be delivered to the obligor, then there needs no notice; 
becauſe the obligor being a third perſon, the defendant may 
dome to the knowledge of it. So if H. promiſes J. S. that 
in caſe he will deliver him ſuch goods, he will give him as 
much for them as F. N.. gave for the ſame ſort of goods ; 
H. may bring an action, and declare that J. N. gave ſo 


much, and it will be good, without averring, that he gave 


J. 8. notice what it was J. M. paid bim: for J. V. bein 
a third perſon, it lies as much in the notice of J. S. as it 
Hy, > does 


d, a ſack full of caſes might be cited 
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does in H's what he gave. If you underftand the con! 
ſideration, that the bond was to be delivered to the defends 


ant, that is notice of itſelf. Secondly, the meaning of the 


promiſe is, that the bond ſhall be delivered up by way of diſ- 
charge of the debt, and conſequently it muſt be delivered up 
to the obligor. For the conſideration muſt be underſtood 
of the moſt effectual delivering up, and then that muſt be 
ſuch a delivering up'as that the bond may be cancelled. 


- Powell juſtice. This caſe was moved before in the abſence 


of the chief juſtice, the Taft day of laſt term. As for the 


objection of the want of notice, that has no weight, be- 
cauſe there is a perſon certain named, to whom the bond is 


. to be delivered up, of whom the defendant. might inform 


himſelf. ' And the difference i is, where the defendant has no 
way to come to the knowledge of this performance of the 


conſideration, or the time when the promiſe is to be per- 


formed! as if a man in conſideration, c. promiſes to pay 
another ſo much money upon his marriage, there the plain- 
tiff ought to give notiee that he is married ; otherwiſe where 
there is a perſon certain named, as there is in this caſe, to 
whom the defendant may reſort and inform himſelf. So 
there needs no notice to be given of a matter, which a man 
is awarded to do, becauſe a man way inquire of the arbitra- 
tors. As to the other, he ſaid, that delivering up of a bond 
imported in common parlance a different thing from aſſign- 
ing it, abd porte a giving it 5 to drr perſon 74 
yoy N. 


1 * 


. eſis faid, thixin-thateaſs put by Powell, the 


| plaintiff need not give notice of his veing married; becauſe 


at Was a r eee of itſelf. = 


Powell Arongly of Aeg 


Holt ſaid, that the difference was, where the confiders- 
tion, Qc. is to be performed, and no perſon is named to 


whom it is to be A and where a certain perſon is 
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Mayor of Winton verſ, Wilks. Jr. . 


N an aQion upon the caſe, the plaintiff declares, quod 3 

cum civitas Winton eft et a tempore, &c. fuit antiqua ciui- azainit a man 
tas, et in cadem civitate habetur et a tempore, &c. habebatur * nf 
ronſuetudo, quod non liceat alicui perſonas praeter homines liberos cular Aa gy - 


de gilda mercataria civitatis illius ad utendum vel excercendum — — 
4 * . * . * 0 or e XC in 1 
publice infra candem civitatem aliquod miflerium, artem ſroe — vo 


manualem occupationem in dicta ciuitate, toto tempore ſupra- particular de- 
ditto uſatatam, niſi hujuſmodi perſona per ſpatium ſeptem annorum ſcriptiuns from 
Prius educatus fuiſſet tanquam apprenticius in eadem civitate ad — ren 
wel in bujuſmodi mifterio, arte, ſive occupatione, aut ad inde aliter the franchiſe of 
fuit legitimo modo authorizatus ſecundum morem civitatis illius, Rn » 
Fc. yet the defendant, c. bringing him within the cuſ- — ef Ol 
tom, ad damnum of the plaintiff, &c. upon not guilty pleaded, fuing. S. C. 
there was a verdict for the plaintiff, and the court was 3 
moved in arreſt of judgment; and it being a cauſe of con- Hoi 2 
ſequence, it was ordered to be put in the paper; and it was 133 
argued by Mr. King for the plaintiff, and Mr. Eyre for the 
defendant, ſome time ſince. And now it was argued by 
Mr. ſerjeant Darnall for the plaintiff; and he ſaid, that there 
were two objections made: Firſt, that a cuſtom of exclud- 
ing perſons from exerciſing a trace within a particular place An allegation 
is a void cuſtom, and if it were not ſo in the general, yet chat there was a 
this cuſtom, as here ſet out, is void. Secondly, that if the cg, ore 
cuſtom were good and well ſet. out, that the action was jt ſhould not bb 
miſconceived, becauſe it ought. not to have been brought [awful for any 
by the mayor and corporation, but by the guild of mer- Ib, Hauen 5. 
Chants. Firſt, that ſuch a cuſtom in the general is good, the merchant 
has been ſettled in Waganor's caſe, 8 Co. and that caſe is a 814 of the city. 
ſtrong authority for us. | ales d — 
Holt chief juſtice ſaid, that caſe was of ſuch a cuſtom in have ſerved aa 
Lenden; but he would be glad to ſee a caſe, where ſuch a Win be 
Cuſtom had been allowed good in any other borough or city. R222 
He ſaid, that ſuch a cuſtom is admitted to be good in prove that it is 
Palm. a, 3, 4, f. and by Mauntague chief juſtice, in the cen 
caſa of 4 venſ. Broad. 2 Roll, Rep. 203. and that in a 8. E. Sal. 203. 
caſe, which was in the common pleas, the corporation of 3 54k. 349: N 
Totneſs ver. Cowden, in ſuch an action as this, it was never 2 , 
made a point: but that caſe was never adjudged. He ſaid, the cutom muſk 
that the difference as it ſtood upon Maganor's caſe. is, eu fresh all 
that ſuch a privilege granted to a city, c. by charter is ne 
not good: and therefore; no eity founded within time of prevented by it 
memory can bave ſuch a-;privilege. But it can only be 2 =_ — p | 
in ancient cities, Cc. by the antient cuſtom of the place. ww = a 
He ſaid, that ſuch a: cuſtom; might be intended to have tha: no perſon 
'® reaſoaable. commencement., by agreement among che in- 282 8 
a . ſerved an apprenticeſhip, or cu net os bereviſe authoriſed, is bad. „Vas Hob.'$ 5. More $7 1. 
SS rigs es 
| n $i 675 r 1 C 8. Will, 233. LY il. 266. | Burr. 19 fl. 


* Yo | 


$ . / 7 f 8 be! _ 4 . 
©4983 5 ene habitants, 


1 LY.” x . * 
WP. 
. +4 ab * 


= 
„„ 
8 5 . 
32 N 


„ e 
x 7 


1130 
Mayor of Wry- 
- Ton. + 


Ou 
Witxs. 


. 


Faſter Term 4 Annæ regine, 
habitants, upon their firſt ſettling , there. And that ſuch 
caſes, which'are founded upon tenure between the lord and 
tenants, to have the fole trade within a manor, &c. are 


good upon that reaſon. But that if no ſuch good reaſon 


could be given for ſuch cuſtoms, it is not reaſonable to 


- Inquire into them now. And he cited the caſe in the Re- 


gifter, 105. b. the cuſtom of Nippon, quod archiepiſcopus Ebo- 
racenſis ratione dominit ſui de Rippon talem libertatem in villa 
pracditia habeat, &c. quod nullus in eadem villa uti debrat ſeu 


 conſuevit officis ſve miſfterio tinctoris, ſine licentia ipſius archi 
. Piſcopi. And ſuch a reſtraint may be good as well to all 


trades as one. And he cited another caſe, which is alſo 
Cited in the caſe of the city of London, 8 Co. 125. 4. b. a 


|  euſtorn'for the lord of the manor of H. to have frank fold- 


age over all the ville of H. as well within his ſeignory, as 


without. He ſaid, that though. aganer's caſe was of ſuch 


a cuſtom in London, yet upon the reaſons, on which that 


jndgment was founded, there would be no difference between 


ſuch a cuſtom in Mincheſſer, and ſuch a cuſtom in London : 
that that which differs Londen from other cities, vi. the 
confirmation of their cuſtoms by acts of parliament, was 
not taken notice of in the reſolution of. that caſe; and 


that indeed it would have little weight, for if the cuſtom 


were a void cuſtom, the confirming acts would not make 
it good; for they confirm only good cuſtoms. As to the 


. exception to the ſetting out of the cuſtom, that it was-too 


generally laid, to ſay, aut ad inde aliter fuit legitimo modo 
authorizatus ſecundum morem civitatir illius, without ſhewin 


bow that was to be, he ſaid, that in the caſe of Day ver/. 
| Savage, Hob. 85. in treſpaſs for taking goods, the deſend- 


ant juſtifies by cuſtom to diſtrain the goods of perſons not 


lawfully thereof diſcharged, and refuſing to pay wharfage, 


which he aid, was as general as this: [ Note, it never 


came to be a queſtion in that caſe, whether ſuch general 


pleadings were good ot no.] That the forms of declarations 
wore altered, and that ſhort ways of declaring were uſed: 


that to have ſaid no more in a declaration for diſturbing a 


man of his common, than chat the plaintiff babere debuit 


communiam, would have been thought ſtrange heretofore ; 
but that in the caſe of Strode verſ. Bird, 4 Mod. 411. ot 
ante 266, ſuch a declaration was held good upon demur- 
rer; and the great reaſon of that caſe will come to this, 


_- viz. chat the right would come upon evidence upon 


3 
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genetal iſſue; and ſo will the authority in this caſe. 


And 'ss' to the ſecond objection, that the guild of mer- 


chants ought to have brought this action; he ſaid, that 
being free of the guild df merchants, was but one of 
the quali 
a 

pren 
ſet | 
to 


trade; but if be bad either ſerved ſeven- 1 
ticeſbip," or were free by redemption, might 
* 
the 


valifications which would intitle a man to ſet up 


4 trade,” And it was not a damage 
Eguild of merchants only, bat was 48 much 2 


damage 
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damage to every freeman: and conſequently, if the guild Mayor of Wrx- 
of merchants might bring, an action, every freeman might ng 
bring an action. He ſaid, the mayor and corporation muſt ww... 
bring thg action for another reaſon, viz. that a corporation 
by letters patent, as the guild of merchants was, could not 
maintain this action, but only « corporation by preſcription, 
ſuch as the city was. by 


Mr. Raymond argued for the defendant, that this was an 
unreaſonable cuſtom, and conſequently void; for as Litt. 
ſea. 169. is, conſuetudo muſt be ex certa cauſa rationabiii ii 
tata; and as Coke's commentary is, conſuetudo contra rationem 
introducta potius uſurpatio quam confi appellari debet. It is 
-unreaſonable upon two accounts; firſt, with relation to the 
perſon that is bound by it; and ſecondly, to the publick. 


As to the firſt, every man at common law might uſe what 


trade he would without reſtraint: ſa is 11 C. 53: 1 Saund. 
312. and this cuſtom depriving the inhabitants of that city 
of this liberty, and not giving them any conſideration ar 
recompence-for it, is therefore unreaſonable and void. Se- 
condly, the freedom of trade tends to the increaſe of trade, 
and is z publick benefit, and , conſequently the reftraint of 
trade is an injury to the publick. This cuſtom cannot be 
intended to have a reaſonable commencement, becauſe it 
cannot be intended, that all the people of England could, if 
they would, conſent to it. And beſides, by the common 
law, z man (a) cannot reſtrain himſelf from uſing a trade () R. ace. poſt; 
generally all over England, though (+) upon good conſidera- 745% »:4 (ee 
tion he may reſtrain himſelf from uſing it in ſuch a parti- Ged. 2 5 
cular place. And ſo is the difference upon the caſe of (3) R. ace. pot - 
2 Hen. 555 pl. 26. 1 Fonts 13. Job ver. Broad. S. C. 1456. and ice 
2 Co. — Alen 67. Graſſe verſ. Pragnall, 3 Lev. 241. 1 
He ſaid, that (c) a grant by the king, by his letters patent, 100 BO. 
in reſtraint of trade, is void, 11 Co. 84. Dargy's caſe; and 123. a. 
the caſe of the 2 company, 1 Sid. 441. where the 
king grants to A. and B. the ſole trade to the Canary iſlands, 
and that if any one traded thither without their leave, the 
ſhip and goods ſhould. be forfeited: to them; and the patent 
was held to be void. By the ſame reaſons a corporation 
erected by the king's letters patent cannot (4) make a by-law 
in reſtraint of trade, as that only perfons ſo and ſo qualified 
ſhall uſe any trade within that corporation, 8 Co, 12g. 
Hob. 216; Neither can a corporation by preſcription, 
that has a power to make by laws by cuſtom, make ſuch a 
by-law. And ſo it was reſolved in the. caſe of the corpo- 
Tation of . very. Tix, 1 Lutw. 562. Trin. 2 Vill. 3. 
Rot. 416. U ver. Thompſon. \- And if ſuch a by-law 
made by virtue of a cuſtom is not good, neither is the cuf- - 
toin itſelf good; for the derivative has all the efficacy that 
the principal has. Vuganors caſe, upon whicti the ſerjeant 
4) K. nee, 3x co. 37 Ek. 443. Lute, 36 Cash. 
r bas 
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. 2 has ſo much relied, materially differs from this eaſe, upon 


. 
-Witxs. 


act of Nich. 2. is ſet out, and 126. 4. where it is ſaid, that, 


yet by the cuſtom of London after a plaint, the defendant 


in that cafe, ratione dominii ſui de Rippon.] He urged, that 
and not the mayor, Cc. of Winchefter ; for the perſons, 
| Whoſe franchiſes are broke, and who are thereby grieved, 
.. ought to bring the action. And accordingly, in 1 Lev. 262. 


the corporation, in whom the franchiſe is laid to be. But 
' here the franchiſe is laid in the guild, and therefore the 


that the plaintiffs did not ſhew themſelves to have been in- 


were incorporated, for the name argues a corporation, and 


| lifications. were, and that it was not enough to ſay general's 


* 
| 


| 
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account of the ſeveral acts that have been made for the con- 
firming the cuſtoms of London. And that thoſe acts were 
inſiſted upon, appears by the return, f/.-122. a. yhere the 


there are divers cuſtoms in London, which are againſt com- 
mon right, and the rule of the common law, and yet are 
allowed in our books, et co potius, becauſe they have not 
vnly the force of a cuſtom, but are alſo ſupported and for- 
tified by authority of parliament: and 129. 4. where among 
the grounds of the reſolution, which my lord Coke ſums up, 
he reckons the acts of parliament, And upon this ground it 
is, that though a capias cannot be awarded before a ſum- 
mons, even by the cuſtom of a court, as 2 Roll. 277. is, 


may be arreſted by his body, as g Co. 68. a. Mackalh's caſe 
is; and the reaſon given by the book is, becauſe the cuſtom 
of London is eſtabliſhed and confirmed by parliament: fo 
8 Co. 129. 4. a citizen and freeman of London may deviſe 
in mortmain, notwithſtanding the ſtatutes of mortmain ; for 
all the cuſtoms of London are eftabliſhed and confirmed by 
act of parliament. Beſides, he ſaid Haganor's was dil- 
charged, as appears by the report of the caſe, 2-Brownl. 
284. As to the other caſes cited by the ſerjeant, he ſaid, 
they were caſes between landlord and. tenants, and went 
upon the tenure. As for the caſe of the cuſtom of Rippen, 
Kegiſter 105, that was a reſtraint of one particular trade 
only, and that. too a trade, that was accounted a nuiſance, 
as appears by g Co. 59. Rafi. Intr. 442. [ Note, the words 


the guild of merchants ought to have brought the action, 


the action is brought by a freeman; and in 3 C. 803. by 


guild ought to bring the action, and not the mayor, &c. 
for it is no franchiſe of the city, nor conſequently does an 
infringement of it intitle them to an action. And upon 
this caſe, in 3 Cro. he took an exception to this declatation, 


.corporated; or'that they had this name of corporation given 
them, nor how, as the caſe in 3 Croke and Hob. 210. is. 
Note, in that caſe 211. my lord Hobart ſays, it is not 
neceſſary for à corporation in ſuch caſe, to ſhew hoy they 


the like of cities, and upon nil. debet, c. it muſt be 


proved. ] As to the other objection, he ſaid, they ought to 
have ſhewed particulathy and certainly, what the other qua- 


5 


* 


1 ö 
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Fit 'ad inde aliter fuit legitims modo authorizatus ſecundum gy fog u- 
wiorem civitatis. As to the caſe of Stroud verſ. Birt, be ſaid, 5 
that differed exceedingly from this, for there the action was WII EV. 
$gainſt a wrong doer, but here againſt a man for doing a 
Jawful act, and therefore in this caſe there ought to be a 
tertain title ſet out, though there need be none in that Caſe. 
And beſides the generality of the laying the cuſtom, it was 
Ill laid in that manner of laying it ſecundum morem croitatts, 
whereas it outzht to be laid directly, that there was ſuch a 
cuſtom. And for that he cited the cafe of Devered ver/. 
Ratcliff, 3 Crb. 185; 2 Leon. 29. where in an action of 
eſcape, that J. 8. being in his cuſtody, Cc. was charged in 
his cuſtody ſecundum corſuetudinem, and that was held to be 
Jl. And Hi. 8 Will. 3. Rex verſ. Bernard, an indidt ment 
againſt a man for — to ſerve the office of conſtable, 
being duly elected by the inhabitants of the town ſecundum 
conſaetudinem, was quaſhed for want of ſhewing a cultom in 
the inhabitants to chufe. | 


Holt chief juſtice aid, that this point bad not been ſo 
well ſettled; that even in Maganor's caſe, which was the 
| 4 eto on which the plaintiff's counſel built, the 

efendant was diſcharged. That it came in queſtion again 
In the common pleas in 18 and '9 Car. 2. Cart. 68. 114. 
in a Caſe relating to the town of Colcheſter, where ſuch a 
_ cuſtom was laid, and a by-law grounded upon it, and the 
eſe had great agitation, but was never determined. I have 
the arguments of that caſe in a report under chief juſtice 
Bridgman's own hand. The point is ſtated in Norris and 
— caſe, Hab. 210. There is no reaſon to ſupport ſuch 
a cuſtom, eſpecially to give the corporation an action; for 
this'exercifing a trade, though by a perſon not qualified, is 
no prejudice to the corporation. All people are at liberty 
ro live in this place, and their ſxill and induſtry are the 
means they have to get their bread ; and conſequently it is 
unreaſonable to reſtrain them from exerciſing their trades 
within this place, within which having a liberty to live, 
they oaght alſo of conſequence to have all lawful means of 
ſupporting themſelves. What was the foundation for ma- | 
ing the ſtatute of the 5 Ez. but the general liberty of trade, 

which all perſons had before the ſtatute? The cuſtom of 

London for excluding perſons from uſing trades there, that 
are not fret, is foanded upon cuſtoms that they have relat- 

ing to the bringing up of. the youth within their city, and' 

qualifying them to be freemen of it, which other cities have 

not, and therefore fuch a cuſtom is reaſonable there; but 

it does not follow from thence, that it is reaſonable elſe L 

where, where they have no ſuch cuſtom. By the cyſtom. of | 

the city of Gondon they have a power to make infants be 5 3 
apprentices,” and they ate bound by the covenants in theic | 
indenture of apprenticeſhip. ' If an apprentice is not in- 
rolled, he may ſue out his indentures of apprenticeſhip, 

. Cea2 SHS 


# 
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Mayor of Win- and thereby he will be diſcharged; but till then the binding 


| * is good. There is alſo a cuſtom of turning over apprentices. 
| Wi.zs, And when a perſon has ſerved, his apprenticeſhip in Londen, 
has a right to be free, Theſe cuſtoms are a good reaſon 
r excluding all foreigners  frgm. exerciſing any trade in 
3 - He ſaid, that the. words gilda mercatoria ſignify a 
corporation, and that where the king in antient times 
granted to the inhabitants of. a ville or borough to have 
gildam mer catoriam, they were by that incorporated, 10 Co. 
o. a. but what it ſignifies here in this declaration nobody 
nows; for the plaintiff, does not ſhew what it is, but only 
ſays, that it is not lawful for any perſon to exerciſe a trade, 
that is not free of the gilda mercatoria. He ſaid, the caſe of 
Strode verſ. Birt cited by the ſerjeant was nothing to the 
purpoſe ; for the common was ſufficiently. deſcribed in that 
- declaration, And though there was no title ſet forth, yet 
that was well enough, becauſe the defendant was a wrong- 
doer; and if the defendant were really owner, of the land, 
he might plead liberum tenementum, and that would force the 
plaintiff to reply a title. It has been held, that in treſpaſs 
In treſpaſs a- inſt a commoner, he may plead not guilty, and give his 
. 8 be can. right of common in evidence; but I cannot think fo, but 
not give his right he ought to plead ſpecially, and ſhew his title: otherwiſe of 
in eviderce on the lord of the waſte, he may plead not guilty, and give his 
not guilty. 2" . 3 
title in evidence. 8 eh 


Pmuell juſtice ſaid, that in the caſe in the common. pleas, 

the declaration was more ſpecial, and the cuſtom ſet out 

more at large, and it was laid as a franchiſe in the corpo- 

ration, I thought the corporation might maintain the ac- 

; tion, but Trey chief juſtice was of another opinion, becauſe 

; the mayor, &c. of pm would have brought an action in 

| Waganor's caſe, and not have made a by - law, and brought 

an action upon that. But indeed I thought, that a franchiſe 

might be veſted in a corporation for, the benefit of the mem- 

bers of it, for the breach of which they might bring an ac- 

tion. Which Goxld agreed. He ſaid, that a cuſtom to 

exclnſatpeople from exerciſing a trade, was a ſtrange. cuſ- 

tom; but if that were the point now to be determined, he 

22 aſider well of it, becauſe the giving judgment to 

ſet aſide 1 5 cuſtom, would have a very great influence ; 

becauſe ſuch. a cuſtom is claimed in corporations by 
preſcription; but that there would be no need to come to 

that in this caſe, for that this declaration was naught : firſt, 
for, not ſhewing that there is ſuch a franchiſe in the corpora- | 

tion; for as this declaration is, the corporation would main- 

- tain an action for breach of their franchiſe, without ſhewing 

- they have any: for the franchiſe is laid by this declaration 

in the gilda mercataria, and we cannot take notice, that the 

gilla mercataria and the city are all one, though they may be 


ſo; and upon the evidence it ſeemed probable they were ſo. 
| Secondly, they. oughs. 49. have ſet ous ſpecially, what, — 
238 3 5 f . 
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cuſtom of the city is, and not have come ſo generally, as Mayor Win. 
aliter legitimo modo authorizatus ſecundum morem civitatis. For = 
who can tell what that cuſtom of the city is? This is to Warxs. 
maintain an action upon a cuſtom, without ſhewing what 
the cuſtom is. | Powys juſtice went upon this laſt excep- 
tion; and Gould juſtice was alſo of opinion, that the de- 
claration was ill, and that therefore there was no occaſion 
to give any opinion. upon the principal point. 


Powell who was a judge, and Gould, who practiſed in the |, 
common pleas, was cbunſel in the cauſe cited by Darnall. 
Both agreed, that that cauſe was never determined there, 
and that the point of the cuſtom was never ſpoken to, but 
taken as admitted. But Gould ſaid that his clients the cor- 
poration deſpaired of judgment. 


eant Darnall mentioned a cauſe in this court, where 
the corporation had judgment in ſuch an action as this upon 
the ſame declaration. But to that Gould ſaid, that he in- 
tended in that cauſe to have moved in arreſt of judgment, 
but that the plaintiffs being eaſy with the defendants, he ad- 
viſed his clients the defendants to agree the cauſe, and ac- 
eordingly they didz or elſe that had been moved. 


Holt chief juffice ſaid, he would give judgment for the 
plaintiff, if he cou'd tell why. Judgment was entred, quod 
querentes nil capiant per billam ; per curiam, on the excep- 
tions to the declaration. | | 


Sheriffs of Middleſex ver// Barnes, 
Nan action of debt upon a bail-bond, the plaintiffs de- 15 debt upon a 
clared thus: 4. B. m C. D. vicicom. Midaleſexiae prae- bail. band by the 
ditae querunter, We, Atid apon a Ham plea pleaded, there , of e, 
was a demurrer. And no Mr. Seuthouſe took exception die themſelves 
to the declaration, that it ought th have b leritur, and feriffs in the 
not guryuntur, becauſe the bond is taken by 1 off — 2 
cers by the name of their office, and they declare by the plural number, 
name of office, and they both make but one officer, © no objeQion can 
ths; | count, valeſs the bond appears upon the record to be a dail- doads 


Holt chief juſtice ſaid, that if the plaintiffs had not named 
themſelves riffs in the declaration, yet it had been a 
good declaration prima faciez, but indeed, if be defendant 
had craved oyer of the bond and the condition, and upon 
that it had . that it was, a; hail- bond, that might 
have been ill. | le mate. hos the debt veſted in them, in their 
natural capacity, oth 1 * their deaths it ought io 


* 
_ 
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| Sheriffs of go to their ſucceſſors, like the chamberlain of London's 
Miyptenzx ęaſe; which-it would not do, but to the ſurvivor, and upon, 


Rin. bis death to his executors. 


Powell ſaid, that unleſs the defendant hag eraved oyer of 
the bond and the condition, and it had been entred upon, 
the record, they could not take notice, that it was a bail 


bond. Judgment was given for the plaintifs. 


o 


„ ; g 28 m1 
Aubery verſe Barton. 


en may A Woman libelled againſt another in the ſpiritual court 
we in the ſpi- „for theſe words; © You are a brandy-noſed. whore, 
Tae for N you ſtink of brandy.” And Mr. Earle moved. for, a pro, 


charging her bibition, becauſe they were words ol heat, and did rather. 
with whoredom. charge the defendant with intemperance than incontinency. 
- tgp" ww 508. And "he relied upon 2 Roll. Abr. 296. n. 15, a prohibition 
Poſt 128% Sir. was granted to a ſuit by the mother for theſe words; ** Thou 
323. art the ſon of a whore, and thy mother, was a bitch:” and 
Vide Com. Pre- JV, Jones 44. 4 precedent cited 3 Jag. of a prohibition 
G. 14, 2d cd. Sranted for theſe words; „ Thou art a whore, and a trained 
vol. 4. Pp. 507. * whore, and a dirty whore?” and it is ſaid there, that fog 
Theſe words, the word where, 'without mentioning any particular act of 
«You ares incontinency, no ſuit can be maintained in the ſpiritual 
—_— fink court; and 1 Cre. 110. © Thou art a cuckold and a wittol, 
of brandy,” are . yer is og than a warns 8 cannot r 
a charge of the ſpirituab court for theſe words. 2 Keb. 334. a probi- 
Yhoredom.” | bition granted to a ſuit for theſe words; . +2. Th Lat; an 
arrant whore; (but the court there ordered, that a decla- 
ration ſhould be delivered, in order to ſetile the point), 
2 Keb. 584, a caſe cited 11 . Thou aft a whore; and 
« I was neyer ſtrucken by a whore's/hands before, and a 
prohibition granted: another 21 Fog. He had run away 
out of England into Ireland but for his whore, Short's wife, 
who is his whore; and there alſo-a. prohibition granted 
© (>ut note, the principal caſe; in 2 Keb. 577; and 581. was, 
a ſuit in the ſpiritual court + for, calling the. defendant. 
whore, and the plainuff, ſuggeſted, that it was ſpoken in 
heat, iz, that the, dejendant called the plaintff rogue, and. 
the plaintiff called the defendant whore; and Twi/den there 
ſaid, that "before g. Caroli, it was a brangled queſtion, 
whether a prohibition, ſhould be granted for theſe words, 
and that prohibitions had been "ſometimes granted, and, 
ſometimes denied; but that then it was - ſettled, that 
no prohibition ſhould'pb, and prohibitions have been de- 
nied generally finte.” See 3 Leb. 119. Vincent per}.. Ar 
white the mother was Hbellẽd in the ſpiritual court for vet 
ines! : Mein"! 66 ie. noone and A 7 ” and a fon. 
eee tote ene 
Es ten tene po pe , 8 


74 
. 
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« of a whore.” And the caſe in 2 Roll. 296. was cited, as Auna 

a ground for a prohibition, but the court differed this cafe 5. rox. 
from that, becauſe there the words, and your mother is a x} 
bitch,” make the firſt words inſenſible : but here the 

words import, that the woman was a whore, which'is an 
eccleſiaſtical ſcandal, and therefore the court denied a pro- 


hibition, which ſeems to come up to Mr. Earl's caſe in all 
the views of it.) | 


Holt chief juſtice ſaid, that a prohibition had been denied 
in this caſe forty times. , | 


Powell juſtice (aid, that the (a) court granted a prohi- (a) Vide ante 
bition, where the ſuit in the eccleſiaſtical court was for 13. 1 Wil. 62. 
ſuch words ſpoke in Landon, upon this ſpecial reaſon, be- 

cauſe an action will lie for them in London, upon account, 

that a woman that is a whore in London, may, by the cuſtom, 

of Lenden be carted. And it being granted upon ſuch a 

ſpecial ſuggeſtion, is an argument, that the ſpiritual court 

may proceed, where the words are ſpoke elſewere. He 

ſaid, he moved once for a prohibition to a ſuit in the ec- 

cleſiaſtical court for calling a woman jade, but could not 

prevail, But Halt ſaid, he would have granted one in 

that caſe. 2 | 


© And in this caſe the prohibition was denied. 


Stephens verſ The manucaptors of Hudſon. 


Lire. facias againſt bail, the defendants pleaded pay- Amendment by 
ment of the money by the principal, &c. the. plain» friking out 
tiff replied, non ſolvit, Cc. et hoc petit, quod inguiratur per — 4 a 
patriam, et praedicti deſendentes fimiliter. The defendants after the cauſe 
demurred, and the paper-book was made up, without win the paper, 
ſtriking out the pracdidti dgfendentet femiliter > the record I the pla ntif 
1 avers the fimilie 
was a record of laſt term. And now this term the ter for the de- 
cauſe came on in the paper, and this exception was fendart, and be 
taken by Mr. Whitaker for the deſendants, and the cauſe defunt without 
ſtood an ulterius conſilium. And in the mean time Mr. fer< — drager« 
jeant Hall came and moved for leave to ſtrike out theſe rer book is made 


. 1 | up with it in, 
words, et pracdicli defendentes ſimiliter. „ ee with 
l . . y JOE. fv Dat F 2 2 * let it be ſtruck 

The court beld, that it was a thing of courſe, for the out alter the da- 


party that takes the iſſue to join the iſſue for the other, — 1. 


upon a ſuppoſition, that they will join in the iſſue, to main- 
tain the fact they have alledged; and therefore if they will 
not join in the iſſue, but will demur, they ought to ſtrike it 
out, and the leaving it in is à trick 3 and therefore the 
court gave leare w flriks t c © vo" 
ban ene now ＋ every day on payment of cola. Nete to the 34 Edition. © 
by c 4 1 
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4 + « ed th Fanſhaw ver/. Morriſon. 
—_ . Writ of error of a judgment given in the common 
olf nihil to an pleas in a ſcire facias upon a recognizance 3 the re- 


alias ſcire faciat — — was entered into, upan bringing a writ of error 
—_— upon a judgment jo the common pleas, in an aQion of debt; 
and, was conditioned, that if the plaintiff in error ſhould be 
| nonſuited, or the writ of error ſhould be diſcontinued in his 
. default, or the judgment ſhould be affirmed, that then the 
— 1 nc plaint#ff ſhould pay, &c. The deſendants pleaded, after oyer 
| Judgment in debt Of the ſcire faciat and the condition, that the plaintiff in the 
_ — | 2 8 error did 7 4 the writ of error — _ _ 
Inlet. did affign errors, and that placitum ardiflum breve de 
cy errore adhuc pendet e mri my yt rr replied, that 
or aftrmance, the judgment was affirmed, abſque hoc quod the plea adbuc 
ſhould an, &c, PrAdet i ndrterminbtum. And to this there was à demurrer, 
8. C. Salk. 520. and judgment was given for the plaintiff below. 

I dis caſe was formetly debated upon an exception to the 
manner of affigning the breach in the ſeire facias, and that 
exception was allowed; but upon the plaintiff's applyin * 

the common pleas, that fault was amended. - And 
Vell took an exception to the traverſe in the ee, 
that it was a traverſe of a matter of record, which was 
ill: becauſe a matter of record could not be put in iſſue to 
In a ſcire faciaa be tried by the country. Whereas he ought to have replied, 
inde a plea that that the judgment was affirmed, prout patet per recordum. 
the —_—_— This exception was taken laſt term, and the cauſe adjourn- 
dude the tir ed ovef upon it. And Mr. Veli then took another excep- 
with eſect, and tion, that the defendant appeared contrary to the return of 


2 the writ, both the ſcire facias's being returned 1 


aer 8. C. e $98 


But Holt chief juſtice ſaid, chat the books aid, that two 
g | nichils returned amounted to a ſcire feci 3 and that upon two 

nichils returned, the plaintiff. would have judgment. 
In boch ples the - Powell juſtice aid, that the-defendant's appearance was 


— 2 need well, becauſe the ſtirs faciaz's were entered upon the roll, 
* thertbe Laer and the defendagt had ay by che roll. So that rern 
in error proſe - was over ruled. 
2 uh en. Nor this term Nr. bitaere for- the defendant in 
"Il error argued, that the plea was ill: firſt, becauſe the 
Ws plea is to the ſecond ſcire facias, and he has only plead- 
_ den, quod unte proſecationem practifii” brevis te''ſeire” facias 
er wide any de proſecuted with effect, and that he might have done, 


concluſion to 

the record. S. C Salk. $26; Nor thew the procecedings upon the wit of error at fare. Tie 

traverſe of a matter which is to be tried by the record, is bad. 8. C. Sek. 520. vide Com Plender; 

S8. 6. 2d. Ed, vol. 5. p. 113» Therefore upon fuch plea the p if cone pin Ts the ines 
upon the writ of ettot remains vndetermiced. S. C. Salle; 75 nd an emo ror 

men! that the judgment is — 3 3p 8. N. "I Wa ee 

a record was removed appears to have deſcribed it impropem it ell quyſhed n —— 

been argued upon the merits, and the judgment appears erroneous. **. l 2 

3. 8.1. Co 13. 11. ö 36 2/7364 + G9 30 ** Reede TIT £775 L228 £427 Wk : | 
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and yet have been deſective in proſecuting with effect Fenn 
before the bringing the firſt ſeire facias; and therefore 7.0 
he ought to have pleaded it, that before the proſecuting the 
firſt writ of ſcire facias, &c. Secondly, that he dees not 
ſhew, whether he proſecuted the writ of error in perſon, or 

by attorney ; and being at liberty to do it either way, he 
ought to ſhew which way be did it. Thirdly, he pleads 
that he aſſigned errors, but does not conclude with an aver- 
ment to the record, a3 he ought to do, that being a matter- 

in the affirmative, and a matter triable by the record, to 
which the defendant may plead nul tie! record. Fourthly, 
that the plea is only general, quod placitum, Cc. pendet ' 
indeterminatum ; whereas he ought to have pleaded in the 
words of the condition, that the writ of error was not diſ- 
continued, nor the plaintiff in error nonſuited, And he 
ſaid, that it was a rule, that wherever you plead per- 
formance of a condition, or aſſign a breach for non per- 
formance of it, you muſt do it in the very words of the 
condition; therefore in debt upon a bond conditioned to de- 
liver writs ſuch a day, a plea that the defendant delivered 
them ſecundum formam conditionis, is ill, 1 Lev. 145. So an 
award was to pay money ad vel ante ſuch a day, and in debt 
upon bond for non-performance of this the plaintiff aſſign- 
ed a breach, that the defendant had not paid the money 
upon the day, and ill; though it was agreed, that payment 
before the 9 would upon evidence maintain the iſſue of 
payment upon the day. 3 Lev. 293, 2Yentr. 221. Dier - 
243- 6. Fifthly, the defendant ſhould have pleaded, that 
the writ of error was returned ſuch a day, and then have 
ſhewed at large what proceedings were had upon it, and not 
have pleaded generally, that he proſecuted the writ of error 
with effect, but have ſhewed coment. Sixthly, all the plea 
is made up of matter of record, and yet there is no con- 

cluſion to the record. As to the traverſe in the replication, 
the ſubſtance of the plea is pendet, which is an affirmative, 
and that is what is traverſed; and the indeterminatum, which 
s oy negatiye, ſhall be rejected, ar it is no more than 
Hell for the plaintiff in error argued, that the plea wa 


= 
— — — ͤ́D— —— 


9 


that he had proſecuted the writ of error with effect, an 

; that placitum, &. pendet; and that ſhewed ſufficiently, tha 
the recognizance was not forfeited, and there was no nee. 
to plead in the words of the condition, that it was diſcon- 
tinued, Cc. for that was included by ſaying pendet. For it 
could nat be depending, if it were diſcontinued; and it was 
not material, whether be proſecuted, the writ of. error in 
perſon or by attorney, ſon either was proſecution within the 
latent of the ſtatute, to;fave the trecognizance. Aud as t 
the concluding of the plea, with an averment, a9d.not.to the 
record, be ſaid, that the plea, guad Placitim; He, adtune heu- 
det cams wh ee, NG dare wunde 


Er 


— 
—ͤͤ—ä—— — — ——— — — ——— —ͥ́ 0 . 
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Faxznaw be concluded with an averment, and not to the record, be- 


2 
Monsoon. 


A plea of per- 
formance of the 
condition of a 
bond muſt ſhew 
a performance 
in the words of 


1 


cauſe it cannot be tried, nor can any iſſue be joined upon 
it. And as to the affigning of errors, there was no need 
to conclude to the record as to that, becauſe it was not ma- 


terial to be alleged, being no part of the condition of the 


recognizance. Then he took an exception to the recogni- 
zance, that it was void, not being purſuant to the ſtatute 


3 Fac. x. c. 8. which gives it in this caſe, and is only to 


proſecute the writ of ertor with effect; but recognizances 
with theſe ſpecial conditions in this form ought only to be 
taken in dower and ejectment, in which they are given by 
the 16 & 17 Car. 2. c. 98. By 


Hlolt chief juſtice. If a man pleads performance to a bond 
with a' condition, he ought to plead it in the very words 
of the condition; otherwiſe if he pleads a matter by way of 
excuſe, as he does here; for thls matter of a writ of error 
depending is'only pleaded by way of excuſe, why he has not 

aid the money.” Which Powell Juſtice agreed, The de- 
Rendant's plea is in the negative, and therefore he is not to 


vouch a record for it; but if the judgment be affirmed you 


ought to ſhew that of your ſide, viz. ought to plead that 
the record was certified in the king's bench, Sc. fuch a 
term, and that fuperinde taliter proceſſum fuit that the judg- 
ment was affirmed, and conclude your plea prout patet per 
recordum ; and if it were not ſo, the defendant may rejoin 
nul tiet record. Not proſecuting his writ of error by the 
3233 is no forfeiture of his recognizance, without giv- 
ng him z rule below, in caſe where the record is not cer- 
tified, to certify it, and then, if he does not certify it, non- 
ſuiting bim ox in caſe the record is certified, he does not 
forfeit his recognigance, unleſs you nonfuit him here above. 
And theſe matters all appear upon record; and therefore the 
plaintiff ought to ſhew, either that the judgment was af- 
firmed; or that the writ of error was diſcontinued, or the 
plaintiff in error nonfuited, and it lies of his ſide.” 'Fhe tra- 
verſe is naught," for it puts a matter of record in iſſue to be 
tried by the country. And as to the ſaying in the replica- 
tion, that the judgment was affirmed, the plaintiff can have 
no etzt of chat, 'becauſe it eomes in only by way of 

nducemenr'to the traverſe. LO | 


Prell juſtice. Phe reptication is il}, for you make that 


* 


the inducement to the traverſe, that ought to have been 


* 
. 
Denne 6 


the iſſu. ; Ln 
Holt chief juſtice ſaid; that though'the'condition of the 
recognitance” was particular, yet it was well enough, for 


they were no mote than what the law impfieck: and er- 


5 rum, e. An& Potpell quſlicè ſaid; that ever ſince 
kate of king ur 2. they had purſued the words 


f of N in the Framing the conditions — re- 
r Hal chief 1 that if there 
Fance And Halt ohief-jaltics aid, that if there 


were 
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were no ſtatute, which gave any ſuch power, that the 
zecogniſance would be good z for any judge of this court, 
or of the common pleas, might take a recogniſance by the 
common law. And if a man would enter into ſuch a re- 
eogniſance voluntarily, and there were no coercion uſed, it 
would be a good recogniſance. So if a man upon a writ 
of error would enter into a recogniſance in more than dou- 


ble the ſum, 


The court were juſt going to reyerſe the judgment, when 
Mr. Whitaker took an exception to the writ of error, that 
the writ of error was a writ of this queen's time, and rg 
cited a judgment ſuper quoddam breve neſtrum de ſcire facias ; 
and the ſcire facias was brought in the lace king's time, which 

ppeared to be ſo by one of the continuances, in which it 
MAS entred, ante quem diem dominus Hillielmus, Se. diens 
clauſit extremum : and for this the writ of error was quaſh - 


ed, mb, 
: Bell ver, Gipps, 


E BT upon a bond, condition to perform an award; 
the defendant pleaded no award; the plaintiff re- 
plied, and ſet out an award ore tenus, that the defendant 
mould pay tbe plaintiff 21 J. and that” the plaintiff ſhould 
deliver up to the defendant ſuch a bond, being the matrer in 
controverſy,” to be cancelled, and that the plaintiff and 
defendant ſhould give one another mutual releaſes to the 
the day of the date of the ſaid bond: and affigned a breach in 
the non-payment of the 21 1. And upon iſſue joined, there 
was a verdict and jadgment for the plaintiff in the comman 
pleas. And upon that this writ of error was brought. Mr. 
Page tor the plaintiff in error took an exception to the award; 
that it was not final, for the delivering up of the bon 
would not deſtroy the effect of it, but ſtill the plaintiff 
might bring an action on it. And as for the releaſe, that 
Was to be only to the day of the date of the ſaid bond 
which muſt be intended the bond that was to be delivered 
UB. that being the bond that was laſt: mentioned; and the 
controyerſies ſubmitted were ſince that. Ia anſwer to 
which Mr. Smith for the defendant in error ſaid, that it did 
not appear, the bond to be delivered up had any date, and 
therefore the words muſt be applied to the bond of arbitra- 
tion, which had a date; and alſo that the word datus ſig- 
nified delivery, and therefore it muſt be conſtrued to the 
day of the delivering up of the bond; and that it did not 
appear there were any other matters in difference, beſides 


103. Str. 745. Recogniſance In more than double the ſum 
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Monz 150K, 


udges of the 

ings bench and 
common pleas 
may take te- 
cogniſances by 
the common 
law. Acc. 
Vaugh. 102, 


on eto, good i 


An award that 
the ane party 
ſhould pay the. 
other a ſum of 
morey, and that 
he ſhould deliver 
up a bond 
(which gare 
riſe to the diſ- 
pute) to be can- 
celled, and that 
each party 
ſhould give the, 
ot her » mutual 
rel-aſe to the day 
of the date of 


4 the ſaid bond 


is good. 


this bond: and that the court would not intend any, 


and if there were none, the releaſe extending to dif- 
charge that bond, the award will be final. Beſides the 
award was good without that, for there is mone 
awarded to be paid on one fide, and a bond to be de- 
: livered 
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 Bzxzt livered up of the other to be cancelled. And he cited 2 
| 8 Var. 242, that an award by parel ſhould be favourably 


Holt chief juſtice held, that the award was 4 For 
this bond, which is awarded to be delivered up, was the 
foundation of all the controverſies between the parties; at 
leaft it does not appear, that there were any controverſies 
between them about any thing elſe, or that aroſe ſince the 
date of the bond ; and therefore the awarding the bond to 
be dehvered up to be Cancelled, and a general releaſe to the 
defendant to the day of the date of that bond, will make an 
22 of all the controverſies between them. 


Powell juſtice held, that the award was mutual and final, 
if the releaſe was left out of the caſe. Aud the Sn 
was aftirmed. 


e 


The at of Yarmouth verſ: B Ruſſell. 


A fecond writ of Writ of error of a judgment in the common pleas by 
ar > * — A default in an indebitatus aſſumpſit, and a writ of in- 
rg heap quiry awarded and ſeveral damages, and a remifit damna 
| tufned, D. acc. entred upon all the counts but one. And Mr. Raymond 
. took two exceptions: firſt, that the inquiſition was taken 

upon à ſecond writ of enquity, and that was awarded 

without returning the firſt, but upon a vicecomes non mi 

breve only to the firſt; and that he ſaid was held ill in the 
caſe of - Fitwwed v. Burr. ante ow in a writ of error of an 
award of execution upon a f re faces upon a recogniſance 
againſt bail in the court of 445 lone, and the proceedings 
were upon the alias ſeire faciar, and that was awarded with- 
out any return of the firſt, and for that the judgment was 
| - held. to de erroneous, 1 Anne B. R. — 2 the 
5 ee N nan rome wa n e 


; chief juſtice admitted the caſe of Amo v. dure but 
6d that this was only a firxt prive. And as to the ſecond 
he ſaid, that it was not 9 that it 9 be ſo. And 
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Bullock ver. Parſons. 


S. c. Salk. 454. Holt 496. 


PON iſſue joined in an action of debt, there was A fed inthe 
a verdict for the plaintiff, and Mr. Eyre moved in 4iftringss jura- 
arreſt of judgment, becauſe the d;/ringas was de placito with — _ 
a blank, omitting debiti. The venire facias was right. And, verdid, 
he ſaid, that the court would intend that this was a di/ringas — acc. _ 
in another cauſe depending between the ſame parties, which 3 


Holt chief juſtice denied. | 374+ 


Mr. Xing for the plaintiff ſaid, that this was a void diſ- 
tringas, and ſo as none, and conſequently aided now after a 
verdict by the ſtatutes of. jeofailes 3, and if the court would 
not take it ſo, but to be only an ill d;fringas, yet they would 
amend. it by the venire facias, And for that cited Hob. 246. 
where in treſpaſs the wenire facias and habeas corpers were 
placito debiti, and after a verdit amended. Mr. Eyre cited 
2 Cro. 528. where in an iſſue joined upon a ſcire ſacias the 
venire facias was in placito debitt, and ill. And Hol chief 
juſtice ſaid, that the caſe in Hobart had been held otherwiſe. 
= — Eyre ſaid, that the judge had no authority to tx 

e Caule. | | > 


Holt chief juſtice ſaid, that the judge of vi priuss autho- Joriſai len of 
rity. was not by the di//ringas,. but by the commiſſion of Judges of nin 
aſſize ; for that by the ſtatute of niſi prius, 13 Edw. I. . 30. | gk Edw. Jo 
which gives the trial by ni pris, it is to be before judges ſ. 1. c. 16, 
of aſſize; and the diſtringas is only to bring the, jury before | 
them: and at firſt the trials by ai prius were had upon the 
venire facias, and the clauſe of niſi prius is by that ſtatute 
expreſsly ordered to be inſerted in the venire facias. Then 
came the ſtatute of 42 Edi. 3. c. 11. and ordered that no 
inqueſt but affiſes and deliverances of gaols ſhould be taken 
by writ of niſi prius, nor in other manner, before that the 
names of all them that ſhall paſs in the ſame inqueſts be re- 
turned into the court. And by reaſon of that ſtatute trials 
by niſi prius came to be upon the difringas ; and the intent 
of that ſtatute was, that by the jury being returned of record 
in court, the party might have an opportunity to ſce the 
panel, and to prepare himſelf to make his challenges. 


Powell juſtice agreed with the chief juſtice ; only he ſaſd. 
that the reaſoi of trials being had upon the diffringas was, to. 
prevent an inconvenience that was frequent heretofore, for 
the deſendants to caſt an effoin at niſi privs, when all things 

were ready for trial ; for the defendants being by the ſtatute 
| of Marlb, 52 H. 3. c. 13. to have but one effoin after 
iſſue joined; and upon the return of the venire facias, when 
| | the 
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Burroce the trial was not had upon that, but that was returned 
above, the defendant muſt be eſſoĩned above, find could have 
no eſſoin below upon the di/rtngas, and fo the miſchief was 
helped. | | 33 

As to the fault in the AHringas being aided after a verdict, 
the court took the difference between no difringas and & 
bad one: in the firſt caſe it is helped; otherwiſe in the laſt. 
And Powell juſtice ſaid, he knew lan ill d;fringas dropped 
once at the bar. 8585 Ents 
The whole court held, that the difringas was amendable; 
and gave judgment for the plaintiff, | 


LT. a 
PAz$0Ns, 


-1 11 ++" Regina'ver}; Smith, 
LE Salk. 680. 1 Seff. Caf. 47. pl. 41. Writ of Error and Record poſt 
; , ie NN „Vol. & p. 33. 9 ; 
— — A Wiit of error of a judgment at the ſeſſions for Mid- 
| fe at Hitker5-ball, upon an indictment upon the 
| atute of .ufary : and Mr. Eyre aſſigned fot error, that the 
juſtices at ſeſſions had no juriſdiction of tfury by the (a) ſta- 
; tute. And upon looking into the ſtatute, the court were 
of the opinion, and reyerſed the judgment. * 
* _ See let ($)/the reaſon of this and the like caſes, the caſe 
ple 42. +'* Rex v. Alſep, 4 Med. 49. an indictment for ſhooting with a 
N hand-gun and hail-ſhor, found at the ſeſſions, and held not 
co io. And Rex v. Bugg, an indiftment found alſo at the 
ſſeſſions, for that the defendant being a cloth- worker, and 
not living in any eity, borough, or town corporate, did 
pet keep in bis houſe more than one woollen looms 


7 1 N. ) 12 Car. c. 13. 
Intr. Trin. 11 * 5 72 1 F * * by 77 
w.4 BR lcdle verſe, Cooke: 
823. 8. 0. Salk, 620. 1 P. Wms. 70. 1 Mod. 57. Holt 164; 3 Danv. 186. pl. 14. 
The ſurrender T PON a ſpecial verdict in ejectment the caſe was nd 
of a copyhold % ws; i » * 1+ . 8 1 1 
muſt be con- more than this: Zachary Cliſi the father, a copy- 


fired as a deed. hoſder in fee, ſurtendered his co yhold to the uſe of himſelf 
R. Stans for life, and after to the uſe of Valentine Clift his ſong and 


. „ 
hag. aids ere. Alice his wife, pro et durante termine vitarum ſuarum natura- 
Flu. _ Co. Mum, et * et afſignstorum praedictorum Valentini el 
R.. Aiciac; ef pro deſectu talis exitus ad opus et uſum rectorum 
A limitation in haeredum pracdicti Zachariae in perpetuum. And whether by 
88 of theſe words ad eſtate · tail paſſed to Yalentine and Alice, or 4 
thee A. fee-ſimple,was the queſtion between tlie leſſot of the plaintiff, 
GO pop who claimed by ſurrender from Zachary, made after the death 
4 fuarum, 4 hæredum & aMfignatorum prædicterum A. & vioris, & po defect alis 
— to the uſe of the right beute of the rather of A. paſſes an eftate in ke-bople to A. aud his 


of 


8 a , 6 £ , 
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| ne and Alice without iſſue, and the defendant, who 
hh wn nts from Alice, who ſurvived Valentine 


her huſband. The caſe was argued ſeveral times at the bar, 
and now this day the court delivered their opinions ſeriatim. 


Gould juſtice ſaid, he had conſidered very well of the caſe, 
and could not bring himſelf to be of opinion, that it was a 
fee-ſimple, but did not take it to; be an eſtate · tail, though 
in this his opinion, he was ſo. unfortunate as to differ from 
the reſt of the judges. That which tuck moſt with him 
was the caſe of Abraham and Twigg, Litt. Rep. 287, 347+ 
Hutt. 86. Moore 424+ Gro. Elia. 478. 3 Danv. 185. pl. 
10. 7 Ce. 40. ö. but upon, conſideration he thought his 
caſe differed from that: that in this his opinion he had the 
intention of the parties of his ſide. He ſaid the reaſon he 
went upon was, that thoſe preciſe, words of the body, wers 
not requiſite to create an eſtate · tail; but if there were 
words, that did tantamount and declare the intention of the 
parties, it (a) was ſufficient, ſo thoſe words were conſiſtent 
with the rules of law. He ſaid, he did not go at all upon 
any difference between à ſurrender of a copyhold, and 2 
conveyance of freehold lands; for he thought they ought to 
have the ſame conſtruction; Firſt,” he ſaid, here was the 
word heirs, and that explained to be the heirs of V. and 4. 
and being Valentini et Alicias in the genitive caſe, it was all 
one as if it had been de Valentins et Alicia. He ſaid, that 
this was like Beresford's caſe, C. 40, a. where a feoff- 


(a) Ace. Co. 
Litt. 20. b. 
7 Co. 40. b. 


ment was made to the uſe of A for life, and after his de- 


ceaſe to the uſe of B. and the beirs male of the ſaid B. law- 
fully begotten ; and for default of ſuch iſſue the remainder 
over; and that was (5), held to be an eſtate-tail in B. Now 
there the beirs of B. is juſt the ſame with what this muſt be, 
if it were put into Exgliſß; but indeed as this ſtands in Latin 
it is the genitive caſc, and if that were to be tranſlated. it 
might be de B. the words lawfully begatten, that are in that 
caſe, ſignify nothing; becauſe every heir muſt be lawfully 


begotten. But that which makes the doubt in that caſe is, 


that it. is not limited in certain of what body the heirs male 
ſhould come, and therefore there ought ta be ſomething in 
the words to ſhew that. And that in Bereiford's caſe is done 
by the words, of B. in Latin, de ditt B. and bete by the 
words Valentini et Aliciae in the genitive caſe, which is in 
Engliſh in the ſame manner of Valentine and Alice, the 


Litt. Rep. 253, 285, 316. Sc. and Gro. Car. 36 

ruled th 2 4 fl — — 7 222 
life, remainder to C. ſecond ſon of A. for his liſe, remain- 
der to the uſe of the firſt ſon of C. which ſhould have iſlue 
male of his body, and to bis heirs for ever; and for want 
pf ſuch iſſue, remainder to the right heirs of C. A. died, 
leaving B. his fon and heir ; C. had iſſue D. a ſon, who died 
Without iſſue z C. after the death of D. levied a fine to E. 


(6 
Le 


words ſock Me refer to them two. He. ſaid that Beck's caſe, . 


ment was made to the uſe of . ſor 


and 


) R. ace. 3 


v. 70. 


and in ejectment by B. againſt E. it was refolved, that that 
was an eſtate-tail in contingency to the firſt ſon of C. who 
ſhould have iſſue male, and ſo the remainder in fee veſted 
in C. and that maſt have been the queſtion; for if it had 
been a fee to the firſt ſon of C. then the remainder to the 
right heirs of C. bad been void, being limited after a fee, 
But they held the reminder to be good, and confequently, 
that the eſtate to the firſt ſpn of C. was an eſtate-tail. He 
ſaid, that the caſe of HMrubam v. Twigg was objected, where 
a limitation of an uſe'was; ad opus ot H Gabrittis Dormer 
et barridum maſculorum ſuorum lig tim procreatirum, ef pro de- 

Au talis exitus the remainder over; and it was adjudged to 

a ſer · ſimple, 'becaufe it was-not limited of what body the 
iſſue male ſhould iſſue, But to this cafe I anſwer, that our 
caſe differs from it, becauſe in our caſe it is ſaid to the uſe 
of the heirs of the faid Paltntiee and Aire, and in that it is 
enly haeredum maſculerum favrum'; but if it had been in that 
caſe, Vaeredum maſtulorum diff Gabrielis' Dormer, as our caſe 
is, it had been a fee. ſimple ; and fo it is held by Richardſon 
chief juſtice, and the difference taken in his argument of 
Bet#'s caſe, Litt. Rep. 347. It is objected farther, that the 
wotd-affigny alters the caſe, and will make it a fee-fimple, 
becauſe an eſtate · tail is not aſſignable. But to that an- 
ſwer, that that makes no difference in the ciſe, and there- 
fore, where the caſe in Phud. 541. a. out of 13 Ric. 2. is, 


that if a man make 2 feoffment- to one to have and to hold 


to him and his heirs; et „ contingut that the feoffee die with - 


out heir of his body, that then the land ſhall revert: this is 
an eſtate- tail. So it would have been in the ſame manner; 
_ though” che babendim had been to him and His heirs a 


a ſeoſfment to the uſe of tl 


affgns ; us Cotton's caſe is, ao 5. where the caſe: was, 
| teoffor and his wife pro termine 
vitae ac etian rectorum haeredum-of the feoffor et affignatorum 


| of the feoffor after the death ofthefeoffor, and his wife; et 


contingat-praefatum' feeffatorem obire fint exitu de corpore ſuo pro- 
ereato, remainder over: this was adjudged to be 7 good 
eftate-tail in the feoffor, though there was the word afligns: 


80 chat upon the whole I am of opinion, that judgment 


ought'to be given fot che plaintift. 
© Powys juſtice for the defendant, that it is a fee -ſimple. 


To make an eftate-tail it muſt be limited by the gift, of 


what body the ifſue male or female ſhall iſſue. So is Zitt. 


RB. 31. and therefore a giſt to a man and his heirs male, or 


() D. acc. ante 
186. 
(R. ace. ante 
188, and ſee the 
books there 
cited. 


to u man, and his heirs female, is (a) a fee - ſimple; but in- 
deed à deviſe to a man and his heirs male, or to a man and 
his heirs female, is'(3) an eſtate- tail; becauſe wills are con- 
tryed according to the intent of parties, which is ap- 
parent in that caſe; to create an intail. So is 27 Hen: 8. 27. 
where the difference is taken between ſuch à deviſe by will, 
and a gift. Hob, 42G, L. 27. 4. There are books, as 2 Fro 
; 0 FA 85 25.7 


1 


0 ' 


» % 
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B. 25: 30. 0. that even a deviſe to a man and his 1 
heirs males, is f fee fimple, but the other is the better Corr. 
inion. But in all other caſes there muſt be, in caſes of 


' 

- Hniitariohs of eſtates-tail, either the words de corpore, of 2ẽE 
wotds equivalent: as the caſe of 37 A; 15. (a) a gift to a () 5.C, Ce. 
man belege to him er haeredibus fur, f baeredes de carne pot. at . b. 

_ ſua haburrit, & f6 nullur de carne fua ty revertatur, &. 
that was adjudged to be an eftate-tail, So in the ſtatute de 
donis, two of the inftances there put, have not the words 
de corpore in but haeredibus de ip wire et muliere procreatis, 
which are tantamount. And where-ever the words de cor- 

pers are hot in, there ought to be the words de F. S. or er : 
S. ns 5 Hei. 5, 6. a gift to R. of T. nxori cus et horredi- 
s eerum, et alli haeredibus difti R. fi difti hacredes de R. et 
X. exeuntts ebierint fine" bderedibus de ſe, is an eftate-tail in 
baron and ſerie. So 3 Edw. 3. brief 147- a (U) gift to one & (t) s. C. Co, 
haeredibus ſuis de prima wore jou, is an eſtate- tall. And the Lit. 40. 5. 
ditference between de dio „ and harredum — maſ- 

culbrum, which are the words in Abraham and Twigg's caſe 
without de, or bacredum Aden, is that which gave the turn 
to Beresford's caſe, and was the ground upon which the 
judges adjudged" is to be an eſtate-tail. In this caſe the 

words are in'Latin in the genitive caſe, there the words that 
were in £ngliifh ate turned into Latin, and made de dict 
Aden, to ground that conſtruction upon, that they created 
an eftate-tail,, If the words here were, and the heirs and 
aſſigns of Valentine and Alice, then it were Beresford's caſe, 
but as it is, it is the very caſe of Graham v. Twigg, which 
was 2 cafe adjudged upon great deliberation, - only this 
ſeems to be the ſtronger caſe of a fee ſimple of the two. 

The only objection is, what could be meant by the words; 
ond for want of ſuch «ſug; which it - may be ſaid, muſt be 
underſtood of ſuch iſſue of their bodies? But to this I an- 
ſwer, that here is'a total omiflion of what body the iſue 
ſhould come of, which was the thing chiefly neceſſary, and 
therefore it is altogether 'uncertain what iſſue. was meant, 
d ſuch iſſue may as well mean iſſue of the ſurvivor, as 
irs is the heirs of the ſurvivor in the precedent words, 
fo that that is totally uncertain. This caſe does not come up 
do the 3 Hen. 5,6. for there the words are, horredes 
de R. et &. and baeredibur de fe ;| nor are the words ſo ſtrong 


for an'eftate-rail, as they are in the caſe' of Abraham v. 6. 
Ywigg e there are the words, bacredum' maſenlorum \ ſuorum = : 
legitim procteatorum.* bete the words are, barrediin V et 4. | 
as general as can be. And there is no differente between 
a limitation in a ſurrender of a copyhold, and in a convey- | 
ance of freehold land: but thete muſt be proper words u | " 
to create the eſtate. ©. And ſo is the caſe bf Seagord'v, Hon, ö ! * 
. Jon. $41. Ce. Car. 366. where a copyhold was ſur- We 
red to the uſe" of £" and B. and the longeſt liver 
ol them, and for want of iſſue. of B. remainder over ; and 
nſelved, that though in a deviſe, thoſe ,give * 
Vor. II. | . an 
; »- 3 * 


439,452 ante. 
204. Burr. 2608. 
12. Wms. 57. 
and in Perk, ſ. 


273. 


—_— .— 
4 
Le TOI” PRE rey yy 
7 — 
{ 
. . 


' © 49 2 Bl. Com: 
104 Co. Litt. 

1. b. 2 Inſt 96. 
20 Co. 97. b. 


or might have had ſuſſicient counſe 
regard an eftate for life is limited to B. by expreſs limita- 
tion, it (a) ſhall not be an eſtate unto him higher by im- 
lan. Plication, It is objected, that the words of the ſtatute de 


Vaugh. 273. 


\ 


* 
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ag eſtate tail to B. by implication, yet it ſhall not be ſo in 
a ſurrender or conveyance, in pating which the party ought 


to direct him; but in 


domis are, quod voluntas donatoris de cetero obſervetur, and here 
in this ,cale it appears to have been the intent of the donor 
to have it an eſtate-tail. But the anſwer to this is, in thoſe 


other words of the ſtatute, ſecundum formam in charta doni 
ui manifeſle expreſſum 3 that the intention, which is by the 
words of the 
donor plainly expreſſed in his deed of gift, The caſe of 
Harrington v. Smith, in 2 Sid. 41. is the very caſe in point: 
' © there the caſe was a ſurrender of a copyhold to the uſe of A. 


atute to be obſerved, is the intention of the 


and his wife and their heirs Jawfully begotten, remainder 
over; and though there (b) is no mention in Siderfin what 
became of the caſe, yet in. a manuſcript report that I have, 
it is reported to have been adjudged a he-Gmple, To con- 


rue this an eſtate-tail upon tbe intention of the parties, 


Without any words to raiſe ſuch. an eſtate, may be of very 


ill conſequence in, altering the forms of words, that have 
been kitherto\ſtuck to, and thought neceſſary to create an 


eſtate· tail; and to judge eſtates to be intails upon ſuch looſe 
words, will oecaſion a great deal of uncertainty in titles, 


and beget a great many diſputes, and I think the judges 


have carried it far enough already. | . 4 | 
Pawell juſtice for the defendant. He ſaid that the queſ- 
tion was, whether this was an eftate-tail, or a fee-ſimple : 
that it was objected, that it was the intent of the party, 
that it ſhould be an eſtate-tail, and that the ſtatute de donis 
had been taken by equity to ſupport the intent of the par - 
ties, and he would go as far as he could to ſupport the 
intent of the party, but he could not comply with it ſo far as 


to take away all diſtinction, and leave no difference between 


the forms of words neceſſary to.create an eſtate · tail and a 


fee · ſimple. He ſaid, that the ſort of eſtate, which is now 


ſince the ſtatute de donis called an eſtate - tail, was well known 
before that ſtatute, and that the ſtatute did not create the 
eſtate, but only preſerved it: that there (c) were three ſorts 
of eſtates of inheritance at common law: Firſt, an abſolute 
eſtate of inheritance to a man and his heirs: Secondly, 2 
fee - ſimple qualified as to the time of its duration ;. as an 
eſtate to a man and his heirs as long as J. S. has beirs of his 


| body, or as long as Bow church ſtands, or 36 long as J. S. 


lives; for in theſe caſes, though the eſtate ſhall deſcend to 
a man's, heirs, yet they ſhall have it for no longer time than 
is contained in the reſpeRive limitations : Thirdly, a fee- 
ſimple reſtrained as to what heirs ſhall inherit it. A 


_ - this/was called a ſee ſimple conditional at common law: 


(8) 158, n the coore adjudged i o-be» . 
LURE 21 4 2 f «6 by. 14.4 2 . 9 


: 
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Yut that is not ſo to be underſtood, as if upon the perform. lors 
ing the condition a fee accrued z for then it would have cz. 
been the ſame caſe, as a gift for life with a condition, that 

if the donee did ſuch an act, that then he ſhould have fee, 

and conſequently, if the tenant in fee · ſimple conditional 

had aliened before iſſue had, it would have been a forfeiture 

of his eſtate, which was not ſo. But it was only a qualifi- 

cation as to what ſort of heirs ſhould inherit it: but the 

tenant in ſee · ſimple conditional had an eſtate of inheritance 

in him before ihe had ; but it was qualified as to the de- 

ſcent of it, to ſuch particular heirs as were expreſſed in the 

limitation. And therefore if lands at common Jaw were 

given tò a-man and the heirs male of his body, and he had 

iſſue two ſons, and the eldeſt ſon had iſſue a daughter, the 

(a) ſecond ſon ſhould inherit, and not the daughter, becauſe (4) Acc. Lit. 
ſhe was not within the form of the gift. But the ſtatute “ 23. Co. Lit. 
'de danis takes notice, that there had an abuſe crept in before 4 *: 
the making of that ſtatute, in letting perſons in to take, 
that were not within the limitation. As if lands were 
given to baren and /eme, and the heirs of their two bodies, 
and the wife died, and the buſband took a ſecond wife, ſhe 
was held to be dowable; ſo if the huſband died, and the . 
wife took a ſecond huſband he ſhould be tenant by the 

curteſy, and the iſſue by ſuch ſecond marriage ſhould be in- 

heritable ; and the ſtatute provides that de cetero. it ſhall not 

be ſo. If then this eſtate, which is now called an eftate- 

tail, was (5) a fee-ſimple conditional at cymmon law, to (3) Vide Co. 

create it there malt neceſſarily be ſuch words as would have e N 

been ſufficient to have created a fee · ſimple conditional into 225 

an eſtate tail, and the poſſibility of reverter into a reverſion 

or remainder. Now let us fee, if there be any thing in 

this caſe to reſtrain the general word heirs to any particular 

ſort cf heirs: and that there ſhould be ſome words to re- 

ſtrain it is e ually neceflary in wills as well as ſurrenders 

and deeds, _ There is indeed this difference between wills 

fog deeds, OS as in wills the preciſe 4x1 heirs is not ne- oo. 

cellary to make a fee, ſo neither are the (c] words de e r 

J. S. or de J, . or « J. &, &c. BRL to * 2 a. poems — 
entail; but there muſt be ſomething in the will, by which cited. 
it muſt appear, that it was the intent of the-deviſor, that 

it ſhould be an eſtate · tail. And therefore if a man deviſes 

his fon lands to his and his heirs for ever, and ſor default of 
heirs of his ſon, to his daughter and her heirs for ever, 
which was the caſe of Hearne and Allen, Cre. Car. 57. 
Hut. $3, that (4) is a tail, becauſe of the manifeſt intent 88 
of the deviſor appearing from the clauſe for. limitipg the douks there 
lands over to the daughter and her heirs, for deſault of heirs. cet. 
of the ſon ; for the 2 could never die without heits in a —_ _ 
Narr ſenſe, as long as the daughter had any, and there- 

ore heirs could be intended by the deviſor nothing but iſſue. 
And there muſt be ſomething in the will to rettraio the ge- 
nerality of the word heirs to ſpecial heirs, either in expreſs 
. Dda words, 


* 
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rr words, or words that ſhew an apparent intent of the pats 
Coli, ties to reſtrain it; for we can judge of the intent of the 
ont parties only by their words, and this muſt be ſo in wills as 
well as deeds, And where there is no ſuch thing, we muſt 
judge according to the generality of the words, and conſe- 
quently there being no reſtraint to tie the words to any par- 
ticular heirs in this caſe, we muſt judge it a fee - ſimple. 
The judges ſhewed their favour to eſtates- tail, and ſupport- 
ing the intention of the donor, in Beresford's caſe, and the 
reaſon they grounded their reſolution upon in that caſe was, 
becauſe the Engl; words in that caſe, the heirs of the ſaid 
B. might be tranſlated, Baer ades de difio B. which words are 
ſufficient to create an eſtate-tail : but here the words are in 
Latin, and therefore it is the very caſe of Abraham and 
Twigg. My brother Gould has endeavoured to give an an- 
ſwer to the caſe bf Abraham and Twigg, but I cannot ſee 
the force of his anſwer; for I cannot apprehend any differ- 
ence between theſe words, Gabrielis Dormer it haeredum 
maſculorum ſutrum, and Gabrielis Dormer et baeredum maſ- 
rum praadicti Gabrielis Dormer, that is in Engliſh, be- 
tween G. D. and his heirs males, and G. D. and the heirs 
males of the ſaid G. D. but they are to me both the ſame 
thing. . The clauſe, and. for defot of ſuch iſſue, will not 
help it, becauſe there is no limitation to any iſſue before, 
for it to relate to, for all heirs are iſſue of ſome body: if 

| the words had been, if they ſhall have no iſſue, or for want 
of iſſue of them, that would have reſtrained the general 
word heirs to the iſſue of their, bodies. He ſaid, that the 
judges had gone too far already in ſupporting the intents of 
parties without proper words; and if they ſhould go far- 
ther, it would introduce great uncertainty into titles of 
eſtates. He ſaid, it was not material to the teſolution in 
BrcPs caſe, whether that limitation was an eſtate - tail, or a 
fee- ſimple,” and that when,the cauſe came into this court 

- by writ of error, there was no notice taken of that point; 
and it was ſufficient to ſupport that reſolution, that it was 2 


— — _ _ contingeht eftate, For though it was a doubt in Leonard 


A remainder _ Lovey's caſe, whether a remainder could be limited after a 
way be limited - contingent fee, yet it is none now. Aud therefore if a fee- 
=_ 6a ſimple be limited to ſuch perſons as 4, ſhall appoint by bis 
ante 204, and Will, remainder over, that is à good remainder veſted, till 


a ag there the appointment. But beſides in that caſe, there are words 
for the clauſe' and for want of ſuch iſſue to relate to, iſſue 


male of his body going before. For though thoſe words 

ate indeed only a deſeriprio perſonac, y t they may ſerve for 

thoſe' words to relate to, and help a little, But here in this 

caſe is nothing for ſuch iſſue to refer to, but the general word 

| heirs, which is of no avail, becauſe every heir muſt be iſſue 

' x of ſome body. Harrington's caſe is in point, but I. never 

knew before that it was adjudged. This conſtruction will 

make too much uncertainty in limitations of eſtates. 

| Ban” £2, einne "BELT BUD 3G CON PERO WS * ** Hen 

55 | * 


= 
* 1 . 


Eaſter Term 4 Annæ reginæ. 1151 
Helt chief juſtice for the defendant. He ſaid, the queſtion ler 
ns, whether theſe words being in Latin in the ſurrender, © 
do make an eſtate - tail: and that they could not be conſtrued 
by any rule or reaſon of the law. an eſtate-tail. He ſaid, 
that the intention was, it ſhould be an eſtate - tail, and there · 
fore he was deſirous to make it ſo ; but he could not do it 
by any rule of law, but according to and in purſuance of 
them he muſt conſtrue it to be a fee-fimple. He ſaid, that 
this limitation muſt be conſidered in the ſame manner, as if 
it were a deed, though it were a limitation of the uſes of a 
ſurrender of a copyhold eſtate ; for that (a) limitations of (.) vide a ver. 
uſes, and ſurrenders of copyholds, muſt be confined to the 257. 
rules of the common law. He ſaid, that according to 
ttleton, ef. 31. in all gifts in tail it muſt be limited 
of what body ch iſſue hall come, and if that be omitted, 
though the gift be to a man and his heirs males, or to a man 
and heirs females, yet the donee has a fee - ſimple and not an 
eftate-tail ; but the word males in the one caſe, and females 
in the other, ſhall be rejected. And though the ſtatute de 
donis ſays, that the will of the donor ſhall be obſerved, yet 
it is confined, ſecundum formam in charta ap oy mani 
Sefte expreſſam ; and therefore in that caſe of a gift to 
a man and his beirs males, becauſe it is not limited of 
what body the heirs ſball come, the word males ſhall 
be rejected, though it be in the ſame ſentence, and the lands 
ſhall go to all the heirs of the donee without diſtinction, 
though the intent of the donor was, that it ſhould go only 
to the male heirs. According to this is my lord Coke in his 
comment upon this ſection, 27. J. where are theſe words: 
It js a certain, rule in law, that in every ſtate in tail 
« within the ſaid acute; it muſt be limited either by expreſs 
* words or by words equivalent, of what body the heir in- 
* heritable ſhall iſſue.“ And being there are no words in 
this caſe to ſhew of what body the heirs inheritable ſha]l \ 
iſſue, and there are words to make a fee · ſimple, this is the 
very caſe in Litt. ef. 31. He faid, that in a will indeed 
this would be an effate-tail, but the reaſon of that was, be- 
cauſe of the intention of the party: but in exprefling a 
man's intention in, a deed, a man muſt obſerve other me- 
thods than be need o in a will, where if he did but expreſs | 
his intention, it mattered not in what form he did it. For 
the law has appointed particular ſettled words to carry 
eſtates in a deed, as for inſtance the word heirs to paſs 
a ſee · ſimple, which are not-neceſſary in a will; and the 
reaſon of this difference is, becauſe the ſame law by virtue 
of which a man has a right to his eſtate rather than J. S. 
and ſuch an eſtate paſſes by ſuch a conveyance, has reſtrained 
and tied up that conveyance to particular ſet words, in 
which it ſhall be penned. But the ſtatute of 32 Hen, 8. dy 
which the power of deviſing lands by wills is given, ſays, 
that all perſons having ſocage lands, and no knight-ſervics 
| D 6-3 : lands, 
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ter, lands, ſhall have power to diſpoſe of them by their laſt wills 
8 and teftaments in writing, at their free will and pleaſure, 
and ſo leaves them at Vberty to expreſs their wills in what 
words they leaſe. And therefore, though a gift of land to 
a man for ever in a deed is but an eftate for life, yet in a 
— Spy will it (a) is a fee-ſimple, begauſe the intention of the 
3 By; deviſor 1 is plain, that the deviſee ſhould have the inheritance 
Cem. 108. and the ſtatute has left him at liberty to uſe the words 
be thinks fit, to expreſs bis intention. 

He ſaid ſecondly, that there were not words ſufficient to 
| turn the eſtate j in fe -fimple limited by the firſt words, to the 
a Uemitation te heirs of the ſaid J. and A. into an eſtate tail. If it had 
* K been, and if they 4 die without Yue of their bodies, the remainder 

deed may be ſo over. there had been particy ar words to expreſs what heirs 

far 8 _ the ſurrenderor meant, and ſuch as were cooſiſtent with the 

tail only, K. general words preceding, and would. have reſtrained them. 

ace. ante 101. And fo it was in the caſe of 5 Hen, 5, 6, and Perkins, 

and ſe: the books fich. 171. where the caſes are 78 'wiz. . lands be given to 

ſhove cine a man and his heirs, if he haye iſſue of his body, and if he 

die without heir of his  bady, the reverſion to the donor: 

this is a tail. Soa gift to a man habendum ſibi et, haeredibus 

ſuis, þ haeredes de carue ſua babuerit, et fi nulles hatrtdes de 

tarne Jua habuerit, the reverſion to the dotior, is a tail alſo. 

But it is objected, that an eſtate· tall may be created by im- 

plication, and for that Perkins,. ſ . 173, is cited ; where 

the caſe i is, that if land is given 10 J. 2 76 f cantingot ipſum 

ire fine haoredibus de corport fu, quod tune Tevertatur to the 

donor and his heirs, the donee has an eſtate: tail, notwith- 

ſtauding that it is not given to him and bis heirs, becauſe 

the ſtatute of Mein. w wills” ahi veſuntas donatoris ſecundum. 

formam in charta duni = moni pr de eters obſerva- 

tur. I agree (b) C. - 20-4. that caſe, becauſe there the, 

intent of the donor LY: in expreſs words in the deed, 

and the implication is a neceflary one upon the words, But 

there is no ſuch force in the words, and for default of fach 

iI ue, uſed in this ſurrender, nor no Tuch implication, for 

every heir is iſſue of ſome body. But the remainder limited 

Wate, 1 appre- over in this caſe is a ſee limited after. a fee, and void. As if 

__ K e fands were given to a baſtard and his heirs, and if be died 

vrged by the without beits, the remainder over; ; though à baſtard can 

evief juſtice to have no heirs but of his body, yet the limitation is a fee- 

| —_— a. ſimple, and the remainder over is 2 void remainder, becauſe 
p-oned by Poroys, it is 2 limitation of a fee after a fee. 

that there could 


| be no he:18, that would be WR N r - but what muſt be beirs of „ 
Wee . 


U 


- He laid thirdly, that there could be no implication againſt 
or words. And ſor that he cited the caſe of Seageod v. 


(5 ee ge . caſe in Co. Litt. 20, . to which the chief jo ice could advert. 7 Co. Litt, = b, 
So aſd on? wr per geie arN e in foima predicts, 

bo which be mitzht why all ude. . 1 
| Lene, 


. 
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Hone, 1 Cre.. 367. and therefore, there being a fee given in 
this caſe by expreſs words to the ſurvivor of J. and A. there 
ſhall be no eſtate raiſed by implication, contrary to that ex- 
preſs limitation. He ſaid, that he could not differ this caſe 
from the caſe of Abrahom v. Twigg, which he ſaid was a 
. great authority, ſo great a one, that he could not get over 


it. He ſaid, that was a caſe of limitation in a deed ; that 


by the words, haeredum maſculorum ſuorum legitime procr eata- 
rum, and the clauſe pro difectu talis exitus, it plainly appeared 
what heirs the party meant, and yet that was reſolved to be 
an eſtate in fee · ſimple contrary to the apparent intent of the 
parties, and the ſtrong implication upon the words of the 
limitation, for want of complying with Lyttlelon's and Coke's 
rule, and ſhewing of what body the heirs ſhould iſſue, My 
brother Gould ſays, that there is no difference between the 


genitive caſe and the ablative, between haeredum ſuorum, 


and de ſe. But there is à very great one; for de is the 
word made uſe of in the ſtatute de denis, and ex and de im- 
port à man's body, And if you were to tranſlate this 
Engliſh, the heirs of John, into Latin, it would not be 
proper to tranſlate it by the genitive caſe, haeredes Fohannis, 
but haeredes de Fohanne ; ſo heirs of him, not haeredes ejus, 
but. haeredes de ipſo ; ſo ſon of ſuch a father, not natus or filius 
tals. patris, but natus or filius de tali path. And therefore 
when, as it was in Beresford's caſe, a limitation is in Exgiiſb 


to the uſe of B. and the heirs male of the faid B. lawfully 


begatten, and far default of ſuch iſſue, the remainder over, 
that wuſt be- tranſlated. into Latin according to the ſubject 
matter, de dice B. He ſaid, the words de corpore were not 
neceſſary, but that, words tantamount were ſufficient: as a 
gift to a man et haeredibus de carne fua, or de ſe, or to a man 
and his heirs, which he ſhall beger of his wife, are eſtates- 
tail, And ſo is Ga L. 20. J. He ſaid, that if in the caſe 
of Abraham and Twigg the words had been, the heirs males 
of Gabriel Dormer, in Engliſh, inflead of, his heirs males, or 
harredum maſculerum ſuorum, that had been an eſtate tail; 
and that is the difference taken in Beresford's caſe. As to 
Betk's caſe, there the words, and for want of ſuch iſſue, reſer 


to the words iſſue male of his body before. For what muſt. 


/uch iſſue be, dut ſuch as is mentioned before. 


He ſaid fourthly, that to make this an eſtate · tail, would bg 
a conſtruction repugnant to the premiſſes; for the limita- 


tion is not only to the heirs of V. and A. but alſo to their 


aſſigns, and that word is very conſiderable in the caſe; for 
it ſhews, that. the ſurrenderor intended, that T. and 4. 
ſhould have an aſſignable eftate ; and theteſore to conſtrue it 
an eftate-tail is to give V. and A. an eſtate that is not aſſign- 
able (for it is the very eſſence of an eſtate- tail not to be 
athgnable, the words of the ſtatute de -donis being, 4% the 


donees non habeant petefiatem. alienandi) and conſequently is a 


fonſtruction contrary to the firſt part of the limitation by 
1 „ | which 


— 
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lors. dich the eftate is expreſsly limited to the heirs and afignt 
Coon, of V. and A. if having, and not having, a power cf affign- 

ing, are cantrerics. | But to this I foreſee it will be anſwer- 

ed, that the word aſſigns is only a confequence in law upon 

- the nature of the eAbaragee and- is void, according to that 

EN 29; maxim, guar tacite inſunt nibil operatur. But 
Peprfing what be es he faid, that bot he maxim muſt be underſtood, that it 
be .implied the will have no enen upon the ſame clauſe wherein it.is ex- 
Lager cor ary prefſed, but it may control a ſubſequent clauſe : and there- 
which it is in- fore @ man may make a leaſe with a condition, that the 
farted, may con- leſſee ſhall not alien, but if he make a leaſe to the leſſee and 
ane, Vite ante his affigns with ſuch a condition, the condition is void ; 

« Geo, Jar, and yet leafing it to the leſſee and his agns, was no more 

— = than what the law implied. So the caſe in Dier 265. a leaſe 
of a houſe paſſes, the ſhops, and yet-if a man leaſes a houſe 
with the ſhops by expreſs name, and after excepts the ſhops, 
that exception is void. And for theſe caſes he cited 

Hob. 170. So here, though the limitation to a man, his 

heirs and affigns, is of no greater effect than a limitation 

to a man and his heirs, yet it may have that effect as _ 
yent the ſubſequent clauſe, and for want of ſuch iſfue, from, 


ll Hh 7 


ww 


6: Sto aſſignable e te was limited to V. and 
. 8 =” He F Fihar't that though the intent of the party ought 
=. - | to be regarded, yet ſo ought alſo the rules of law, and that 
eſpecially ins caſe of à conveyance in a man's life-time 

and that of an eſtate, to the creating of which the law re- 


3 1 2 G 
D 


Jn abt for rent N 
f_ the - plaintiff an on of debt for test the plaintiff declared 
upon 8 =P: demiſe by indenture, &. The defendant pleaded Lyra 
L habuit in tenementis tempore dimiſſunit pr aadictas. And the 
all habuit in Plaintiff demurred generally. Mr. Salkeld for the deiendant 
tecementis h ſaid, that he did not pretend hat nibil babujt in tenemen- 
BE 7 16k (46 yo tis tir could be pleaded contrary to the efoppel by acceptance 
3. of the loaſe hy indenture, but that the plaintiff for. want of 
"hw - replyingy and relying upon the gfeppel, bad loſt the benefit 
. 2 t For inſtead of demutring, he ſhould have replied 
and prayed judgment, if the defendant, contrary to his own 
9 - © gcceptance of a leaſe of this Jand by indenture, ſhould be 
A144 the plain. admitted to plead this plea. And be compared it to the caſe 
may _ demur” of Speak: v. Richards, Hob, 206, where in e debt 


I 0 fe. ih gcc. 

8 ap! wid . grail bieoſelf of it 
A party need not plead an . bt ml 

ohh: 8 ns. 2h 8 


N 
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pgaink the ſheriff for money levied upon a levari ſaciat, the 
plaintiff in his declaration ſet out the recognizance and all 
the proceedings upon it and the levari facias, and that upon 
it the defendant levied the money, and at the return of the 
writ returned, that he had levied it, quos parates habes, Wc. 
the defendant pleaded as to part ni debet, and to the reſidue 
payment and an acquittance before the day of the return of 
the writ. And though it was objected, that theſe pleas 
were directly contrary to the defendant's return upon record, 
yet the court held, that in regard the plaintiff had joined 


ifſue upon the nil debe, and demurred to the plea of pay- 


ment and the acquittance, and had not relied upon 
#ftoppel the pleas were made good. w 


The whole court held this to be no plea, becauſe it ap- 
peared upon the declaration to be a demiſe by indenture, 
und fo raed os png upon record, and ſo there was 

no need of rep! it; otherwiſe where a man declares 
pore damit generally. And Powel! ſaid, that all the 
| were to the contrary. And Holt chief juſtice ſaid, 

that in that caſe in Hob. they did not ſet out the return in 
the declaration with a prout patet per recordum, and there- 
fore the levying the money was the ground of the action, 
and not the return ; but if a man ſhould bring debt upon a 
judgment, and in his declaration ſet out the judgment, prout 
patet per recordum, the (a) defendant could not plead pay 
ment. Judgment was given far the plaintiff, nife. - 


umpfit pleaded. 
Mountagne 


it was only tantamdenariorum ſummam, and not ſaid quantanl : 
ſecondly, that it was tantam demariorum fummam 2 We, 
rationabiliter habere meruiſſat, and not ſaid who: thirdly, 


1131 


Re urt 
Vo 
Gooparr,. 


(a] Sed nune 
vide 4 Ann. 
c. 16. f. 12. 


Tntr, Hil. 3 £ 
Ann, B. R. 


Rot. 345+ 


A count ſtating 
that in conſider - 


' ation the plain- 


ſummam pre 
tranſpor tatio- 


firft, that de merchan- | 
diaarum predice ' 


tarum rationa- 
biliter habkre 
meruiſſet, omite 


y pro tranſportatione merchandiza= dissen ihe 


rum he had deſerved ſo much, and not ſaid of theſe ; where- andarerring that 


* 


pro tranſporia- 


A ray ning he word prelitramy” be defererd 6. much, canner be 
| 8 


=y 
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cen, as if they were others, it made nothing to this cauſe of 
But the court over - ruled all the exceptions, and after the 
cauſe was twice on in the paper, affirmed the judgment. 
And firſt, as for the leaving out guantam, they ſaid tantam 
imported enough alone, vx» that the defendant promiſed ta 
pay ſo much the plaintiff had deſerved. As to the ſecond, 
they ſaid, meruſſet was he deſerved ; and if it had been iy 
 merui/ſet, that muſt have related to the perſon that tranſ- 
ported the goods, eſpecially that being the ground of the 
action: and therefore merwſſet ſignifying as much as ip 
meruiſſet, would be well. And Powell ſaid, there were but 
two perſons in the declaration, and therefore it (a) could be 
no body but the tranſporter, and ſo was good within that 
difference. As to the third, they ſaid, that if the tranſport- 
er had not tranſported theſe merchandizes, the plaintiff 
could never have had a verdict, and therefore now after a 
yerdi& the want of preedi#?, was helped. And Gould juſtice 

ſaid, that Twiſden juſtice uſed to call a verdict omnipotent. 


Smith et alii ue, Stoneard. 

x N z 4 8, C. Salk, 267. Holt 874 205 
Writ of error of a judgment in the common pleas 
aſter a verdict. The plaintiff in error aſſigned for 
error want of an original, but did not take out a certiorari, 
as the courſe is, and get the want of the original certified: 
tte defendant in error pleaded, in nulle eff erratum. And 
now when the cayſe came on in the papef it was objected, 
that there ought to have beep g certjorari taken out, and a 
. Certificate made of the error ; for it might be that there was 
an ill original, and if that were returned, the plaintiff in 
error might take advantage of it, and that would not be 
helped by the verdiQ, though the want of the original were. 


Hi chief juſtice. If the want of an original be aſfigned 
for error, and the plaintiff in error does not take out a cer- 
tiorari, and get a return to it, and the want of an original 
certified ; the courſe is for the defendant in error to go to 
the maſter-of the office, and get a rule for the pint in 
error to return his certiorari ; and if he does not get it 
done, as is ordered by the rule, the aſſignment of error 
ſtands for nothing. But if the defendant in error will come 
in gratis and conſeſs the error, there need be no certiorari 
returned. And as to the matter, that there might be a bad 
original, e., that is another fort of error, and when the 
want of an original is aſſigned for error, the court will ne- 
ver intend, that there is a bad original. And the judgment 


- 


| was affirmed, 


» 
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| Regina. cf Welt. 


| the repyted father of a baſtard-child, purſuant to the m Ee. 
18 Elz. c. 3. and ordered to pay, Cc, and ypon appeal to — — on of 
the ſeffions in Hertfordſhire the order was confirmed, and ft 
for not paying of the money ordered, the defendant was — 
committed, and was now. brought into court upon a habeas 8 & ©, 
corpus; and ſeveral exceptions were taken to the order of 59+ 
the 'two juſtices, and after they had been ſevgral times 
ſtirred, Mir. King took an exception to the return of the The; ſuch order 
habeas corpus, that this was not a ſufficient cauſe of commit- wa confirmed at 
ment, but that in caſe of refuſal to obey the order, the 2 Poa 
Juſtices ought to have proceeded againſt the defendant upon © % 
his recogniſance, which is the method preſcribed by the ſta- 
tyte, the words of which are, that every perſon making 
« default in not performing the order of the two juſtices, 
„ ſhall be committed to ward to the common gael, there to Tho —_— | 
«< remain without bail or mainpriſe, except they ſhall put in MCT 
* ſufficient ſurety to perform the ſajd order, or elſe per- beyinga juice 
, ſonally to appear at the next general ſeſſions of the peace en if the or- 
* to be holden in that county where ſuch, order ſhall be te 3 
taken ; and alſo to abide ſuch order, as the ſaid juſtices court of B. k. 
* of the peace, or the major part of them, then and there "0! on _ 
4 ſhall take in that behalf (if they then and there ſhall take „ble him to 
« any) and that if at the ſaid 5 hp the ſaid juſtices ſhall enter imo = r- 
« take no other order, then tg abide the order before made. by ues — 
So that the two juſtices only have the power to commit, if in B. R. until 
the party refuſe to give ſecurity z but the ſeſſious have _ _— of ' 
no power fo cqmmit ; but in caſe the perſon will not per- (nt * 
form their ordet, they myſt go againſt his ſecurity. And 
for this reaſon jn the like caſe between the king and Ham- 
mond, 2 Bulftr, 341. where the defendant was committed at 
the ſeſſions, after a bond given to the two juſtices, purſuant 
to the Hatte, be was diſchargedl ?:. wg 


_ Holt chief juſtice. Where the ſeffions proceed by way of 
appeal, it is by virtue of the power given them by the 
18 Elz. and by that ſtatute they have no-power to commit, 
but the proviſion that is made by that ſtatute, to compel 
the party's obedience to their orders, is by a'recogniſance, 
which is to be taken by the two juſtices that made the order; 
and if the party will not give ſuch a recogniſance, they have 
power to commit bim. ** 'f the ſeſſions proceed ori- 
ginally by 3 Car. 1. c. 4. they may commit for not perform - 
ing their order. And he ſaid, it was. not material in this 
caſe, whether the two juſtices had taken any recogniſance 
of Vl ot no (which Mr. Here objected did not appear to 


Tv defendant was adjudged by two juſtices to be Theſcfions can. 


bave 
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Reina have been done, and ſo would diſtinguiſh this from Ham- 
Wiz, mond's caſe;) for if they had not done it, it was a neglect 
in them ; but the, ſeſſions would not thereby have a power 
to commit, when no ſuch power is given them by the 

BY ſtatute, | i ' 


Peu juſtice. The two Juſtices' power to commit is 
only conditional, except the party put in ſufficient ſecurity, 


Upon this exception, the defendant was diſcharged ; and 
as to the order, curia adviſare till next term, and was 
bound by recogniſance to appear in the king's bench the firſt 
day of next term. Jide poff 1197, e 
' 4 R P * 8 , , 1 
R. Broderick moved for a prohibition to a ſult in the 
ectlefiaftical court for tithes, upon this ſuggeſtion, 


me improved Judd u temport tujus, &c. bdbebatar talis antiquus wſus et con- 
—— ſartutl de mode decimandi de et pro omnibus decimis 2556 


4 


be 
. 


in lies of igſru parechiam de M. n fines, limites, # lota dirimabilia gj. 

is weld, L. C. dem quoguo mole creſeentidur, rinovantibus, five contingentibus, 
657.” R. vis. quod omnes et fonyull proprictarii, rum firmarii, vel occu- 
—_—_ 2 patores terrurum vel tenementorum infra Sarochiam de 

- Sed vide Hob. V. pratdifiani, &t. per totum teripus prurdictum aniticatim /ol- 
an. h tt |} con tt, teetori teclefiar parochialis de 
aden ie pax « V fr atdifts firmario fror depmate rifteriac illus pro trmpore 
proportien of the £ upon rund ratum 2. Igalit monetae 
us Angliat pro qualibet et ntraqut libra vrri adautti anmualis redditus 


ede for. vel Saleris, Ang n', of the true improved yearly tent of value, 
» prohibition. to r4ſþe/2/001 um terrurum tt trementofum infra parochiam de 
» foir for tithes 1/7 batlington pratdiflant, c. of hon ultra, in 2 leo, ac in 
modus, need not ple ſathsfattiont, omnium et ſingulurum detimatum gudrumcun- 
der a compli- ont aum er geentium, &c. in vil ſuper reſpetiva terras et ti. 
0 comply with vente ſuc infra parochiam de M. praidifiath, &t. which the 
the modus, ſeveral rectors, Cc. have time out of mind accepred in full 
ſatisfaction, &c. of all tithes, and the cuſtom aforeſaid in- 

 violably obſerved ; yet the defendant knowing the pre miles, 

has ſued the plaintiff in court Chriſiam for ſubtraQion and 
non-payment of tithes of hay and wheat in and upon the 

lands and tenements aforeſaid, in the tenure and occupation 

of the plaintiff, being in the year of our Lord 1696, 

: growing, Cc. and ſuppoſed by him -to be ſubtracted and 
taken away, /icet che plaintiff, Sc. And a rule was 

made for the defendant to fhew cauſe, why a probibi- 

tion ſhould not be granted. And now Mr. Pengelly moved, 

that the rule might be diſcharged. He ſaid, this modus 

was not good for the uncertainty, for the yearly rent or 

value is variable and utterly uncertain, and may change 

l _ every 


Faſter Term 4 Annæ reginz. 


every year; but a modus, which is againſt common right, 


and goes in deſtruction of the original right of the parſon 
to take his tithes in ſþecie, ought to give the parſon a cer» 
tain recompence for a certain duty, apd otherwiſe the court 


cannot adjudge that it is ſuitable. And he cited the caſe 


of Perry v. Soame, Cre. Eliz. 139. where, in a ſuit in the 
ſpiritual court for tithes of berbage of dry cattle, the de- 
fendant ſurmiſed for a probibition, that every pariſhioner 
there, which had milch kine and calves under the number 
of ſeven, ſhall pay for every calf he rears a 12 for 
every one he kills a penny, and for every ane he ſells the 
tenth penny; and if he bas ſeven or above, to give one in 
ſatisfaction of tithes of them, and of all dry cattle. And 
they held this to be an ill modus, becauſe if the pariſhioner 
had only dry cattle, and no calves, he pays nothing, and it 
is uncertain, whether he ſhall have calves or not, and ſo it 
is an uncertain thing for a certain duty, And Men's cafe, 
2 Roll. 265, d. p. 2. @ preſcription to pay one penny, or 
thereabouts, for every acre of arable land, in lieu of tithes, 
naught for the uncertainty, And 1 Keb. 612. Took v. Led- 
gard, a modus to pay 45. for every day's ploughing of wheat, 
and 25. for every day's, ploughing of barley, is not good 
for the uncertainty ; but if the modus had been, ſo much 
for every day's work, with an averment that it is certainly 
known, and the contents of it, it might be. And a note 
on the fide of Dr. Leyfield's caſe in Hob. 11. where the 
principal caſe was, a libel for. tithes of. ſtables, ſuggeſting 
a preſcription time out of mind for the parſons to have a 
modus decimandi for the houſes, ſtables, and buildings, viz. 
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after the rate of the tenth part of the yearly rent or value of 


the ſame, and a prohibition was granted in the caſe, with 
directions to declare. And on the fide of that caſe is this 
note, viz.. that modus decimandi can hardly ftand to riſe and 
fall according to the rent by preſcription. And though 
ſuch a modus be allowed to be good in Dr. Grant's caſe, 
11 Co. 15. b. yet that caſe is made a queſtion: in 1 Roll. 
642+ . 1. and the authority of Dr, Leyfield's caſe. oppoſed. 
to it, Secondly, this modus is void, becauſe. it gives room. 
to the pariſhioner to defraud the parſon, for it is in the 
power of the pariſhioner to take;a great fine, and reſerve a. 
ſmall rent, and ſo the parſon ſhall have nothing, For the 
cuſtom, is; to pay 2. per pound veri .adaufti annualis red. 
ditus vel valerit, Anglice,. of the true improved yearly rent 
or value, raſpectiuorum terrarum et tenementorum ; alla. the. 
parſon cannot, come to the certain knowledge, what rent 
was reſerved. And he cited the caſe of Wilſon v. le. Eveſ-. 
gue de Corlifle, Hob. 107. 1 Rall. Abr. 647. Pl. 5. 2 Danv. 
Gor. fl. 5. a modus for tithe wool, that if the pariſhionet 
had under ten fleeces, that he ſhould pay one penny to the, 
parſon for each, in lieu of tithes; and if he had more, that 
he ſhould deliyer to the parſon the tenth part of his wool, 


upon his conſcience,- without fraud. or. covin, fing viſu vel. 
] 2 7 * tadlu - 
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4 


4165 . 


on \ Eaſter Term 4 Annz reginæ. 


sar bach of the parſonz and held to be ill, becauſe it lays the 
Powperives, Parſon open to be defrauded. - And my lord Hobart, in bis 


ſure he may be it may be fruitleſs. Hob. 107. 


of a copyhold manor was fof the tenant; upon * a6mmit- 


report of the caſe, ſays, that it is a weak anſwer to fay, 
that if it be not à juſt tenth, the parſon may refuſe it, and | 


- ſue for his due: for firſt, he hath no means to be aſſured 


| 1 Rell. 647; 
648. p. 5. Secondly, the ſuggeſtion in this caſe is not ſuf- 
ficient, becauſe it is not averred, what was the value of 
the land, nor what rent was paid for it; as it dvght to have 
been; for it is only ſaid, Het the plaintiff gbrulit et paratus 
Fit et exiftit ad ſolvendum prurdictam ratam 2.3. pro qualibet et 
wtraque libra veri adautti annually redditus vel valoris terrarun 


Whether it be true or noty, ſo his Tuit 1 cauſtleſs; 


et tanementor um prasdictorum, c. without ſaying how much 


that was, or what ſum was tendered; and for this the ſug- 
geſtion is ill. For in every ſuggeſtion of a ' modus, the 
party ought to aver the performatice of the conſideration; 
or ſomething which tantamounts; and ſo bring his caſe 
within the compaſs of the cuſfom, by averring that he has 


done as the cuſtom requires. © And for that he cited 1 Rol. 


Rep. 38, 39. 62. Ce. Eliz. 139. Note, the caſe in Rolle 
is againft the obſection, and takes the diſtinQion, where 
the modus extends to ſuch of the pariſhioners as keep tows, 
Tec. there the plaintiff muſt ſhew, that he keeps eows; 
but where the modus is to pay money, c. in lieu of tithes; 
there the plaintiff need not allege payment, &c. becauſe it 
is a good ground for a prohibition, that the parſon ſues for 
tithes in kind; whereas a modus ought only to be paid, and 
not tithes in kind, and conſequently the parſon vught to 


\ ſue for the modus. 1 Roll. Rep. ay S8. C. And the caſe of 


Croke Elia. 139. well udderſto' „turns upon the ſame 


diſtioction. 


Mr. ſerjeant Bradirict ſaid, that the value bf land wat 
certain enough, and made the mödus certaln enough, ac- 
cording to the rule, id certum eff ſudd certum redui pete; 
that the value of land was ſuch a certainty as the law took 
notice of, and therefore where a man demiſed à chamber, 
paying for it yearly ſo much as it ſhould be reaſonably 
worth, debt was bfoughbt for the rent, with an ayerment 
that the leſſet held the chambet from ſuch a time to ſuch 4 
time, and that for that time it was reaſonably worth ſo 
much. Stiles 397. Farmer and Lawrente, And in powers 
in ſettlements for tenants for life to make leaſes, it is 4 
common proviſo, that the beſt improved rent, that may be 
reaſonably had for the ſame, be reſttved. And Cre. Jac. 


67. Pages caſe, it was held to be a'good cuſtom ofa 


manor, that the land was demifable,for twenty-one years, 
paying three years value. 80 2 Len. 117. a tenure 


was by the ſervice ſolvendi pe guamlibet 'vacationem fu 


alienationem the value of the annual profits of the lands. 
So is the caſe of Titus v. Perkins, 3 Med. 132. the cuſtom 


tance F 


,” 
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tance to pay to the lord for a fine, tantam denariorum fum- n. 
mam quantam the tenements valebant per annum tempore talis Deboanzpens 


. wdmiſſienis; and adjudged by the common pleas, and affirmed 


upon a writ of error in the king's bench, to.(a) be a good 222 * 


cuſtom, becauſe it is certain enough, and iſſuable, and 
triable by the country, if it be of ſuch a yearly value or 
not. 3 Lev. 255- 3 Med. 132. And that, as it is cer- 
tain enough, ſo of conſequence it is well enough known, 
He ſaid, that the principal caſe of Dr, Leyfield was for him 
and that as to the marginal notes, they were not to be re- 
garded, being added as he ſuppoſed by the editor of the 
book, but were not my lord Hobart's, many of them being 
of matters which happened after his death. He ſaid, that 
Dr. Grant's caſe was in point, where the caſe was, a 
libel by Dr. Grant. in the ſpiritual court alleged a cuſtom 
for every pariſhioner, &c, occupying, Cc. a manſion- 
houſe, c. to pay quarterly nomine et loco dectmarum ſuarum 
Juxta ratam cujuſlibet 20 4. rent per annum ex qualibet hu) 

modi demo, &c. 25. and upon à ſuggeſtinn of à diſcharge 
by the 31 Hen. 8. a prohibition was granted, and upon 
traverſe of the ſuggeſtion, there was a verdict for Grant, 


and upon motion by Grant for a conſultation, it was op- 


poſed, becauſe the cuſtom was againſt common right, no 
tithes being to be paid for houſes, and therefore void. 
But a conſultation was granted, becauſe this might have a 
lawful commencement; for this modus- decimandi might 
have been paid time out of mind for all the tithes of the 
land, upon which the houſes were built, and the- lands 
being built after would not take away the right of the 
parſon, 11 Co. 15.6, He ſaid, that — according to 


this madus the parſon might have more one year, and leſs 


another, yet that would not make it void; and for that 
he compared it to the caſe in C. Litt. 96. a, a tenure to 
ſheer all the ſheep depaſturing within the lord's manor, 
that is certain enough, although the lord hath ſometimes a 
greater number there and ſometimes a leſs, being referred 
to the manor, which is certain. ; | 

Fe chief juſtice was of opinion upon the firſt ſtirring 
this caſe, that the modus was not good; and that upon 
the face of it, it appeared plainly to be nothing but an 
agreement between the parſon and the pariſhioners, If it 
were an ancient compoſition with the conſent of the pa- 


No prohibition 

to be granted on 
old compoſitions, 
but th 


to be 


tron and ordinary, before the 13 Elix. c. 10, that would 


bind the patſon ; but then that was no ground for a-probi- 


dition, being ic might be pleaded and tried below in the 


eccleſiaſtical court, That there. had been formerly pro- 
hibitions granted upon ſuggeſtions of compoſitions, and that 
there were old caſes. to that purpoſe, but that it had been 
beld otherwiſe ſince; which Powell agreed. Bur if it were 


*\ 


ought 


2 "compoſition. made fince 13 liz. it (5) was void. He (5) Vide 2 Bl. | | 
Com. 29, 


ſaid, that a compoſition time out of mind was -a modus. 
Taking it to be a modus, it would be hard to maintain it 
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. S$rarror to be good; taking it as to the yearly rent, it could” not 
Dooprnrver, be good, becauſe the land might be unlet, and then no 
| | tithes would be paid; or it might be let at an under- rent 
. with a fine, and then the parſon would be cheated. And 
as to the value, in caſe the lands ſhould be unlet, who 
ſhould: determine what” that” was. He ſaid, that if the 


ing, becauſe the cuſtom was void in law, a 
conſultation was awarded. And he remembered the diſ- 
tinctions taken in that caſe, about a cuſtom in nex deci- 

man. He faid, that Dr. Leyfield's caſe was a full caſe 
| againſt the meds, for that the parſon might ſue in the ſpi- 
ritual court for the cuſtomary duty; which the reſt of the 
| agreed, As to the exception to the ſuggeſtion, he 
- ſaid, it was well enough, for it was enough for the plaintiff 
that came for the prohibition to bar the defendant of his 
ſuit in the court below, which ig ſufficiently done by the 
ſuggeſtion of this modus, if it be good for then the par- 
ſon ought not to ſue ſor tithes in kind, but for the modus, 
But the laſt time the caſe was ſtirred, after hearing Mr. 
ſerjeunt Broderick, he was for granting à probibition, and 
putting the plaintiff to declare, and the defendant might 
 demur, and the point be determined judicially, I did not 
well hear his reaſons, but I apprehended them to be, be- 
_ _ cauſe the value of land was à thing well known, and con- 
 ſequently certain enough: that if ſuck. a compoſition had 
been made before 13 Flix. and confirmed, it would have 
bound the ſucceſſors: that as the parſons might by cuſtom 
| have tithes of things, of which they had no right to have 
any by the common law, as filh; Ce. ſo cuſtom might 
model or reſtrain their tithes, or alter . | | 
But the other three judges were againſt granting a pro- 
hibicion, becauſe this was a void modus, being an (5) un- 
certain recompence for a certain duty, And thereſore, 
though it might be certain enough for a tenure or contract, 
yet it was not fo certain, as' that in conſideration of that; 
they” could adjudge the parfon -ought to be barred of his 
titkes in kind. Alſo they thought this unteaſonable, be- 
cCauſe the quantum of the rent was not in the conuſance of 
the parſon, and ſo he could not know what to demand of 
ſue ſor, and was expoſed to be chemed; and for the value 
of the land, they thought it unreaſonable, that the parſon 
' ſhould be put under a neceffity every year of trying that, 
upon any difference between him and his pariſhioners, 1 


Joiged upom the cuſtom; and found: for the plaintiff, and 
— nor? ' 
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the peril of coſts. They ſaid, that it was plain this was an err 
ngreement between the pariſhioners and ſome of their for- p,,,,,;0ce. 
mer parſons, and now they had a mind to turn this into 
modus ; but that it could not be. N. 

Poivell juſtice ſaid; there Wis no caſe like this in the law, 
where # prohibition had been granted upon ſuch un vncer- 
tain modus, Powys juſtice ſaid, that the modus was too high, 
viz. two ſhillings in the pound, and that while he fat in the 
exchequer, if (a) a medus were high, they always diſallowed (a) Vie Bond, 
it; your ancient adus s being very low, orie penny, or 1% Bl. 420. 
ba pence, Ec. And the rule to ſhew cauſe was difcharged zl. 14.5. 
by the three jadges againſt the chief juſtice, The ſame mo- 2 Bl. Com. 30. 
tion was made in the common pleas in Trinity term follow- 
ing by ferjeant Wall, and oppoſed by ſerjeant Parker, And 
the chief juſtice, and Nevilh and Blencowe held the. modus 
void ; bat Tracy gave no opinion, it not being neceſſary. 
And in a cafe by Enz/iÞþ bill in the exchequer between the 
fame parties, the du was decreed to be void by all the 
barons. In conſideration of which judgments in the king's 
bench and exchequer, the three judges of the common 
mu faid, they would not bave granted 2 prohibition, 

ough they had not thought it fo clearly a void modas, Ex 

velation- mri Peng. 


„ egiaa de. Wigh g.. 
; HE defendant was indicted for keeping of hogs bere in A men thay de 
1 row! in ſome of the back ſtreets, contra fortam flatuti. in4iQed for what 
AndMr. Whitaker moved to quaſh the inditment, becauſe by vooannuen le, 
the 2 MM eff. a. c. 8B. /. 20. there was a particular penalty norwithitanding 
appointed for this offence, vis. forſeitare of the ſwine to the f fare 97 
uſe of the poor of the pariſh where they are kept, arid there- nutty 4 uo 
fore an indictment would not lie, at leaſt not upon the ſta- 22d preſcribe 
tute as this wis, by concluding contre fer mam fatuti, And wette mode of 
be cited the caſe of the King ing Watſon, Salk. 3 5. 3 Salk. 26. — 
where it wad adjudged, that an indictment would not lie P. we. Burr 
for keeping an ulehodſe without licence, becauſe there is a bog, bog by4- 
particular penalty appointed by act of parliament, | 
Hi and the court agreed the caſe of the King and Wat- tn ſuch indit- 
for, becauſe (a) the keeping an alehouſe without licence ment a conclu- 
was no offence at common law} and they took the differ. 522 contra. for- 
ence, where = ne penalty is appointed by act of parliament — 22 
for a matter that was an offence at common Jaw, there you forp!v'age. Vide 
may either take that remedy which is given by the act ß 57 
parliament, or proceed by way of indictment as yuu might 
have done before: and therefore keeping of ſwine in the The court will 
rity, Se, being a nuſance st common law; the proſecutor derer quaſh an 
is at liberty either to proceed by way of indiftment for the watts for a 
nuſance, or to take that more expeditious remedy, which | 
is given him by the a& of parliament, by ſale of the ſwine. 
e) Vide ante 347+ and the books there cited. > os 

Vol. Il, Ee But 
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— But where the ſtatute makes the offenee there you muſt purſue 
Wie. that. As to the contra ſormam flatuti, the offence being an 
1150. offence at common law, that was but ſurpluſage, and would 
do no harm. But beſides they ſaid, that if the defendant 

had any hopes in his exception, he ſhould demur z. for that 

it was, a rule, never to quaſh indictments for nuſances. (a). 


u Dante Bob FHHIINIIGS Gone l 
: | T v 'Thorabortwr verſ. Whitacre. pee 
If 4 beser. A CTION. von the caſe, in which the plaintiff de- 


— why clares upon an agreement between the plaintiff and 
deistion 16 do defendant, that the defendant. in conſideration of 2 5. 6 d. 
war is impoſſi- in hand paid, and of 4 l. 17 6. 6 d. to be paid upon the 
NW ere” defendant's. performing the agreement of his part, delibera- 
him fer von- ret to the plaintiff, two grains) of rye corn on Aenday the 
pertoumance.@ a2gth of March, and four grains of rye corn on Monday 

then next following, and eight grains of rye corn on Monday 

next after the Jdanday laſt mentioned, and fixteen grains 

pf. tye corn on Monday next after the faid_ third Monday, 
Under a promiſe and double the number of grains of rye corn, viz. thirty- 
e ie, of rye corn on Manday next aſter, being the 
of goods on one fifth Monday, et projreſſu fic deliberaret. guolibet alis dis Lunat 
Monday, double ſucceſſive infra unum annum ab codem 29 Martii bis tot grana 
_ 1 ſecalis quot die Lunae proximo praccedente reſpective deliberanda 
be — quolibet ferent, &c, the defe ne demurs to the declaration. 12 7 


alio die Lune 
five. infra annum bis tot die . pracedents N —.— t 
3 8 erery other Mon ay after the ſecoo ** — | 


— : Mt. Salkeld to maintain the demurrer ſaid, 50 agrees 
e Shi! | . ment ed upon the face of i it co be impoſſible the rye 
he re. | . gg es to ſuch a tity, as a the rye 
pf in the world was not ſo much, and. being impoſlible was 
void, and, the defendant not bound to perform it. He ſaid, 

that there, were three ſorts of impoſſibilities; impeſſibilitas le- 
280, ſuch are all immoral aQions, as to murder 7. S. Cc. 
$18 4305 | Secondly impeſſibilitas rei, ſuch as are all natural impoſſibi- 
lities, w ich cannot be done from the nature of the thing; 
T 4am offibilitas fabi, vix, ſuch an impoſſibility, as 

though inp is nothing in the natuce of it impoſſible to be 

N n + dong,. yet it. is impoſſible for a man to do, as to touch the 
beavens, or go to Name in a day. Aud a covenant or 
condition to do any of theſe impoſſibilities is void. And he 

- mentioned the caſe in Litt. feet. 129. that though relief be 

by law to be paid immediately upon the death of the tenant, 

Vet if the relief be a. roſe, or a buſhel. of roſes, if the tenant 


9 9 yo die in winter, che lord ſhall. not diſtrain for his relief, till 


85 the ſeaſon that roſes, come; becauſe lex non cogit ad imp 
H „ man on- 0144; and the law takes notice that roſes cannot be kept, 
derteke for a va- 
luad e codßderat ion to Aer two grins of rye, and double it is Ge ies) progreſſion 30 or 

© es, an action will he againſt him for 9 8. C. 6 Mod.” 305. 3 Salk. we 

ide x Vent. 269. 1 Wilf. 29 8. 'a) : | 
fs) The n * would be * Ls 524,288,000. 


but 


— 
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bound by his deed to do things which cannot be done by 
impoſſibility (although it was his folly) yet the deed is void; 
but a man is liable to do as far as can be done by the power 
of a man. And the principal cafe there, which is alſo 
cited 1 Cp; 98. @. and abridged Fitz. Cov. 16. and is put in 
erkins, ſecd. 738. that if 4 leaſe be made of a wood, and 
the leſſee covenants to leave the wood in as good plight as 
it was at the time of the leaſe made, and during the term the 
wood is blown; down by a ſudden tempeſt, the leſſor ſhall 
not have an action oſ covenant: other wiſe in caſe of a like 
covenant upon a leaſe of a houſe, and the houſe is blown 
don by a tempeſt during the term. For in the laſt caſe it 
is in the leſſee's power to have the houſe in as good plight 
as it was at the time of the demiſe; and for that reaſon, 
though it was blown down by a tempeſt, yet (a) the leſſee 
muſt rebuild jt, becauſe it was his own agreement: but 
in the firſt caſe it is impoſſible, . becauſe the leſſee cannot 
make the trees grow again as they were before; and there- 
fore by reaſon of the impoſſibility, he is excuſed from his 
covenant. C. L. 206. 6. a bond, condition that if the ob- 
ligee go 8 to Nome within three hours, that 
the bond ſhall be void, the bond is abſolute, and the con- 
dition void. So of a feoffment with the like condition. 


* 
oo 


Hel chief juſtice, Suppoſe A. for money paid him by 
B. will undertake to do an impoſſible thing, ſhall not an 
aQion lie againſt him for. not performing it; as in caſe of a 
bond with ſuch an impoſſible condition, the bond is ſingle. 
maſk — a wan will for a valuable conſideration undertake 
to do an impoſſible thing, though it cannot be rmed, 
yet he ſhall anſwer damages. * e 3.64 3g al 


| And as t6 the impoſſibility the court (aid it was only im- 


"OS | 


34p 7 » 18 


not 9 impoſſibility as would make the contract void. 
And the Chief juſtice ſaid, the words, guolibet alio die Lung, 
muſt be cohſtrued what we fay in Bug, every other Min- 
day, that is, every next Monday but one, and that would 
bring the ch 

formance. And he ſaid, that impoſſibilitas 

all one. 25 1 99 . dia 8. 13 7 : 


Ti ; 128 ; 


2 Powell faid, that though the contract was à fog] ih one, 
Jet it would bold in law, and that the defendant ought to 
pa ſomething for his follyß. er. 


Upon this occaſion the caſe in 1 Lev. 111, 1 K.. 569. 
James v. Morgan, was femenibered, which was an agtee- 
ment to pay for a horſe a barley corn, nail, for evety vail 

* x c 2 in 
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but otherwiſe of wheat, ec; which may. Note alſo, theſe Tuozxnonow 
other caſes' 40 Edw. 3. 6. a. per Finchdem: if a man be | 


av 
WHITAGAE, 


(a) Acc. Dyer, 
33. a. pl. 10. 
Vide Al. 20. 
poſt 1477. Cum. 
627. 1. T. Ro 
310. 


pofible with reſpect to the defendand's ability, which was 


ontract nearer to the defendant's ability of per⸗ 
rei. et fans were 
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 Tuonnnon0 jn the horſe's ſhoes, and double every nail, which came to 
WurTacns. 500 quarters of barley z and at a trial before Hide chief 
(Vie x Vent. juſtice. the jury gave the plaintiff the (4) value of the horſe 
4 1 Wil. in damages, and he had his judgment: which caſe was ad- 
mitted of all hands to be good law, and did, as the counſel 
for the plaintiff urged, rule this. But Mr. Salteld ſaid, that 
differed from this; becauſe that was poſſible to be perfotmed, 

though it was an ill bargain, but this impoſſible. 


* ; 7 


The conoſel for the defendant pereeiving the opinion of 
the court to be againſt his elient, offered the plaintiff his 
half crown and his coſt, which was accepted of, and ſo no 


judgment was given in the eaſe. 


IN trial at bar May 14, 1705. of an iſſue direfted out 
8 of chancery, to try if a leaſe was made in purſuance of 
a power which was to make- leaſes for the beſt rent that could 
be got: a witneſs named Rufpley was examined in chancery 
Concerning the value of the land, having been colleQor of 
the rents; and at the time of his examination in chancery 
he referred to and conſulted his rental. But now at this 
trial he was become blind, and therefore his examination in 
| Chancery and depoſitions there were admitted to be read; 
becauſe if he had been ſo ill as that he could not have come 
do the trial, they had been good eyidence, and now he is 
diſabled to conſult the rental by the a& of God, and there- 
fore the ſame reaſon holds, He alſo gave evidence of what 

de remembered beſides. I e 


Secondly, 6000 1. was deviſed to 4. and B. in truſt to 
| purchaſe lands to be ſettled on Francis Gofton for life, with 
remainder to his ſons in tail in contingency, remainder to 
William Goſton for life, with contingent remainder to his 
ſons in tail, remainder to Harold Kinſman in fee, with 
power to make leaſes, ut ſupra, &c, Francis Geſton made 2 
leaſe to Crooke, rendring 170 4. fer annum rent, and died; 
and the queſtion was, whether the value was 170 1. per an- 
vum at the time of the purchaſe or not. My lotd Gorges and 
Mr. Latin the truſtees, were produced as witneſſes to prove 
it. And it was objected, that they were not witneſſes, be- 
cauſe Kinſman the remainder- man not joining in the pur- 
: chaſe, and who now tonteſted. the leaſe, if the lands were 
| not of that value, it would be a breach of truſt in the 
truſtees, and they would be liable in chancery to make ſa - 
tisfact ion to the-ce//uy que truft, and therefore they were to 
give evidence to excuſe themſelves. Sed nos allocatur per 
(9) Vide x Þ. curiam, and they were ſworn and gave evidence. (a) 
| — 1. K. 301, 3 T. R. 34. 36, 37. 5 | | '7 
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Trinity Term 
4 Anne Regine, B. R. 1705. 
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a. 


Regina verſe Beſt, 
Pleadings poſt vol. 3. p. 37. 


iflentes perſonae malorum nominum, &c. et compaſſantes de- 
" © wiſantes et inter ſe conſpirantes how to cheat the queen's 
ſubjects of their money, c. 18 of December, the ſecond 
year of the queen, falſe illicite neguiter et aſtute machinantes 
intendentes et inter ſe conſpirantes quendam P. P. non folum 
de pecunits ſuis decipere et defraudare, verum etiam ipſum P. P. 
de bono nomine fama flatu et credentia ſuis deprivare, et eundem P. 
in maximum ſcandalum, contemptum, et in ſamiam, apud omnes 
ligeos et ſubd:tos of the queen inducere, the ſaid day apud Lon- 
don, viz. ſuch a pariſh and ward, falſe, illicite, deceptive, 
malitioſe, et ex inigui lucri cauſa inter ſe conſpiraverynt, ma- 
chinaverunt, confultaverunt, et agreeaverunt, falſs, inj uſle; 
nequiter, et diabolice ad onerandum et accuſandum prucdictum 
P. ofſe patrem infantis, unde pracdifia E. E. one of the de- 
tendants tunc gravida fuit : it illi adtunc et ibidem practende- 
bant, et © conſpiratione inter ſe fic ut praefertur pratbabita, 
adtunc et ibidem vi et-armis, &c. falſs et malitioſe affirmabant, 
et quilibet eorum adtunc' et ibidem affirmabat falſo et malitioſe, 
guod idem P. tunc nuper pracantea habuiſſet carnalem cognitionem 
corporis ipſius praefatae Eliz. E. et ipſam pracfutam E. E. car- 
naliter cognoviſſet, et guad ipſe pracfatus P. fuit pater prac- 
tenſi infantis, de quo pradifita E. E. tanc gravida fuit, ut rþſa 
, aſſeruit et prattendebat: ac quod pro ulter iori executione prao- 
—_— 5 the defendant Bet and the others adtunc 

1 inter ſe agretaverunt et concluſere, quod i atdifing 
B. ad praefatum P. accederet; et pr or fp. 2 quod 
ipſe praediftus P. tune nuper pracanted habuiſſ.t-earnalem tog- 


Ee 3 


Names, | That the defendant. amd three others, er- 


An illegal con- 
ſpiracy is indife- 
able, tho“ no- 
thing is done 

in purſuance of 


it. 8. C. 

6 Mod. 135. 
Salk. 174. 

Holt 151. D. ac. 
ante 379. 

6 Mad, 100. 
A confpiracy to 
charge a man 
falſely with a ſpi- 
ritual offence is 
indictable. 8. C. 
6 Mod. 18g, 
Salk. 174. 

Holt. 151+ 

Vide ante 379 
An inditmenc 
tor conſpiring to 
charge 3 man 
with being the 
father of a child 
likely to be born 
a baſtard, need 
not ſhew that the 
child was likely 
to be chargeable 
to the pariſh, 

ar aver that the 
party to be 
charged was not 
the father, 8 C. 
6 Mod. 137. 


nitionem corporis praefatae E, E. ct ipſam E. E. carnaliter 14 . _ 
cognoviſſet, et quod” ipſe prasfatur' P. fuit pater 'difli practen The woman 
inſantis, de guo practendebant ipſam prasdiclam E. gravidam — * = 
N. Et SN praedifr ſuper ſacramentum ſuum pracdic- wite of lch 
deſcribed by the addition of gat. woman, tho' he bes ſeveral Srjames given ber under aliarts; 


An a2judication of two juſtices that fach party was the father would ve a bar ic the inajet ent. 
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3 tum ulterius dicunt, quod praedictus Beſt in executione pracmiſ- 
Bir. forum, ac ſecundum praedicta conſpirationem, cenſultationem, et 
agrecamentum inter ipſes Bel et alios defendentes, ut praefertur, 
praebabita, peſtea ſcilicet, the ſaid day and year and place, 
ac in diverſis aliiglocts inſta, ri vi el 4 his, Sc. falſe, ne- 
guiter, malitioſe, diabolice, et en "iniqui lucri cauju, in auditu 
guamplurimo / um ligeerum et ſubditorum of the queen fidedigno- 
rum onerabat et gcchſalat prusdictum P. quod 1ifpſe praefatus 
P. tunt _ prazantea habuiſſet carnalem cognitionem cis 
praefatae E. et ipſam E. carnaliter cognoviſſits tt quod ipſe 
| fait dicti praetenſi infants, de que affirma- 
bant pracdictum E. tunc gravidam e: ad grave damnum, 
ſcandalum, et defamationem praefati P. in peſſimum et i ni- 
tioſum exemplum omni um aliorum in conſimili caſu delinguentium, 
et contra pacem dittae dominae reginae nunc coronam et dig ni- 
tatem ſuas. The defendants demurred. 
Me ſetjeant Held ſor the defendant took exception: 
fuſt, that it did not appear, that aay hing came of this 
conſpiracy, and bare conſpiring to do an ill thing by 
another is not criminal, unleſs the thing be done; for it 
is the damage the party recewes by tbe conſpiracy, that 
makes it criminal; ſecondly, that it did not appear, that 
tze fact the defendants conſpired to charge the proſecutor 
with was falſe, and 3 conſpiracy to charge a man with a 
| fact that is true, is not puniſhable; and therefore the in- 
dictment ought to have ſaid, the proſecutor was not the 
father of the child; and ſor the adverbs of falſely, unjuſtly, 
wickedly, and deviliſhiy, which were inſetted in the in- 
dictment, thoſe went to the conſpiracy, and the defendants 
might falſely conſpire to ebarge the proſecutor with a fact 
that was true as ifgthey had promiſed him not to do it: 
- aud he reſembled this tothe caſe of perjury, where it is not 
| © enough to lay, a man did ade, Wc. ſwear, but the in- 
daicqment muſt lay, that the fact was falſe: thirdly, the 
+...» Woman, upon whoſe body the child was ſuppoſed to be be - 
geotiten, was laid in the indictment by ſeveral ſurnames; 
aud he ſaid, may be ſhe might be the wife of the proſecutor, 
and he might go by his name among the reſt of her alias; 
and chis he ſaid was the rather to be intended, becauſe they 
pea 241 os charged the proſecutor with being pater, which he could 
nmmniot de to a baſtatd child: fourthly, the indicment ought 
tao bape laid that 8 to become chargeable to 
the piriſh; for unleſs the proſecutor by this accuſation were 
xe to be ſubjected to ſome penalty, the indictment will 
vor lies the indictment heretis nothing, but that the de- 
| $11 i fendans conſpired to tell the proſecutor, that he was the 
£ 15+ father of the cbild, E. E. woes big wink. 
| ITo,he ſecond exception was ſtirred twice before in Hilary 


ie term, and ſeemed to flick much with the court; and they 
F 6rdered "precedents to be ſearched. And for the queen were 
cited de caſes of the quren againſt Kimberley, 1 Lev. W 

, £ =_ Do 3s | ; 1 . 
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1 $#. 68. an indictment for conſpiring to charge J. S. for 


having begot a baſtard of the body of T. G. to the intent 


to extort money out of him; and held good, and yet no 
averment that the proſecutor was not the father. And the 
King againſt Armflrong, 1 Ventr. 304. an indictment in the 
like manner for conſpiring to charge one for the keeping 
of a baſtard child, and thereby alſo to bring him to diſ- 
grace, And in both thoſe caſes a conſpiracy without any 
further act done was held to be indictable. 


Now. this Trinity term the court gave judgment for the 
queen, for they (aid, the defendants were charged at leaſt 
with a conſpiracy to charge the proſecutor with fornication. 
And though that was a ſpiritual defamation, yet the con- 
ſpiring to do it was a temporal offence and indictable, and 
the conſpiracy was the gif of the indictment. And the 
chief juſtice ſaid, that confederacies were one of the ar- 
ticles in the commiſſion of eyer. And they ſaid, that E. E. 
could not be intended to be the proſecutor's wife, and eſpe- 
cially, as Powys ſaid, becauſe in the indictment ſhe was 
named ſpinſter. 

Upon ſome of the arguments in this caſe, the exception 
in the caſe in 5 Ca. 122. Long's caſe, of (a) dans was cited, 
for which the indictment there was held inſufficient. And 
| Holt chief juſtice ſaid, that by his conſent they would not 
be ſo nice again, and that there was not a caſe in the law 
like that. Aud Powell ſaid, that dans (6b) did tantamount 
to et dedit, And Holt and Powell agreed, that the caſe of 
perjury differed from this caſe, becauſe unleſs the matter 
that is ſworn is falſe, it is not perjury, And it was ſaid, 
that the proſecutor had been adjudged by two juſtices to be 
the reputed father of the baſtard E. E. was big with. And 
Holt ſaid, if the defendants had pleaded that conviction, it 
would have been a good bar to the inditment. Powell 
ſaid, that 's precedents was a pretty judicious book; 
but Holt ſaid, that there were many bad precedents in it. 


Queen vez/. the inhabitants of Stretford. 
Writ of Error and Record poſt vol. 3. p. 40. 


. AN of error of a judgment giyen at the ſeſſions of the 
a peace for the county palatine of Luncaſter againſt the 
defendants for à nuiſahee. And the inditment was, quo1 
 elta'regia via &c.. 11 Fanuarii primo, fuit et adbuc\eft va!de 
lutoſa et tam angufta ita guad the queen's people cannot paſs 
without danger of their lives, Cc. and the inhabitants of 
Stretſord had time out of mind repaired it, and ought to te- 

Pair it as often as, need was. The indiAment was found at 
| as ſeſſions held the 22d of Jul the ſecond of the queen. 


4 


-4 Port. 253. Atales cannot be gravted upon a venue facias, 
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Rrcina 
TT. 
Brsr, 


Holt and Could 
ſaid that trough 
thoſe caſes were 
debated, yet this 
exception was 
never taken in 


either of them. 


(a) Vide ante 
20. 138. 


(5) Vide ante 
20. 139. 


A parifh cannot 
be inditted fr 
fuſfer'ne a high» 
way to be ve: 
muddy and fo 
narrow thit peo- 


ple could not 


pal. without 
danger of their 
lives. S. C. but 
rather ditterently 
xeported.,-- 
1t Bod. 56. 


The 
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Rane The defendants pleaded not guilty, and a vevire faciar way 
awarded, returnable at the next quarter- ſeſſions, and upon 
the return of the venire ſaciat only part of the jury appeared 
and thereupon a tales de circymflantibus was awarded, and 
he principal panel and tales tried the cauſe, 5 ay the de- 

ndants . were found guilty and fined 40/. The plaintiffs 
in errot afligned the general errors, 


Mr. Raymond for the plaintiffs in error took exception, 
that j appeared upon indictment, that the time the 
way is laid to be fqeda et lutoſa is the 11th of January, 
which is in winter, and it is no offence for the high ways 
to be dirty in winter; ſecondly, that the matter, in which 
the nuiſance ſeemed to be aſſigned by the indictment was 
that the way was tam angu/a ita quod the queen's people 
could not paſs; and that the pariſh was not indictable, be- 
cauſe the ways were narrow; but there was a particular 
pry veſted in the juſtices of peace by act of parliament, 
to widen them, but' the pariſh had no power to widen 
them. * n 7 el e Lo TELE D 5 % £ T » 


. 
STIEZT TOA. 


Halt chief juſtice and Powell held the indictment naught 
for want of bole, that the way was out of repair. A 

Pawell ſaid,” that the ſaying it was am angu/ta that the 

people could not paſs, was repugnant to it's being altq 

regia via: for if it had been ſo narrow, people could never 

| have paſſed there time out of mind. And Hoek chief juſtice 

(We Heek. cited Duncomb's caſe, Cie. Car. 366, (a) that incloſing the 

3 land next adjoining to the highway would draw upon the 

$96. 4.pl. 1. Owner of the and the charge of repairing the big p. 


The chief juſtice took another exception, that here w 
a miſ-tria}, for a tales de circumflantibus cannot be grant 
FVV 


Feder. Vide bie emanens ad reſpendendum the plaintiff, one of the 


% . 
- 


Wo 


\ 
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a judgment in a plaint by bill, and the record re- 1 
ny belag a record of 2 judgment upon a writ of privi. Aut v, 
| ge. And it was alleged, that attornies had two ways of | 

ecding in the common pleas, either by writ of privilege, 
or by bill; and that thoſe proceedings were different, The 
caſe of Cevell v. Deval, 2 Lut. 1634, 1637. was cited, 
where an attorney brought an indebitatus offumpſit againſt an 
execytor, and the entry was, that the defendant aifachiatuy 

it per breve dminas reginae de privilegio, &c. as here ; and 
the defendant pleaded a bond to a third perſon ſtanding out, 
green the defendant nulla habet bona ſeu cataila guar ſuerunt 

is teſtator's tempors mortis ſuae in manibus ſuis admini/tranda, 
mee habuit die exhibitionis billae of the plaintiff, inſtead of 
| brevis, and that was held an incurable fault. And he ſaid 
the writ of error in the caſe of Thurflon v. Slatford, which 
was an indebitus aſſumpſit by writ of privilege, and way 
. foquela quae ſuit in curiq nofira, &g. per breve noſtrum. And 
ſo is the entry ip 1 Fut. 995+ b. 
And for theſe reaſons the court quaſhed the writ of error, 


Foy venſ Liſter, 


A Prohibtion was granted in this cauſe in Michaelmas q. Whether a 


term laſt to a ſuit in the eccleſiaſtical court for tithe <vfom to pay 
from April te 


milk, upon a ſuggeſtion of a modus to pay from April to & vember the 
Net the tenth dyy's milk once ſkimmed made into tenth day's milk 
cheeſe, in lieu of all tithe milk, with intent to have the cuſ- „oc femme 
tom tried, and that the queſtion might be judicially deter- 8 
mined. For the plaintiff in the prohibition were cited the - il citbe milk, 
caſes of Auflin and Lucas, Cro. Hl. 6og. Mere go. a n 
modus to pay the tenth cheeſe made from May day until the 267, with fome 
frſt of Auguff, in recompence of all tithe milk for the diecrence Salk. | 
whole year, is good, becauſe of the labqur of the pariſhion- 55+ 
er, which goes to the making the milk into cheeſe. And 
Latch. 226. 2 modus to be excuſed of tithes of the odd ſheavey 
[of corn, for making the reſt into ſhocks, 


Mr. Eyre for the defendant argued, that the labour of the 
pariſhioner here was employed about the leſs valuable part 

of the tithe, and that would diſtinguiſh this from all the 

caſes, \For though he adrgitted it was a good modus, in The ſugeeftion 
conſideration that the pariſhioner wound up the tenth fleece for * probibition 
of his wool at his ſheering for the parſon, to be diſcharged — . | 
of tithes of neckings, or the dirty locks, vide x Roll. Abr. for ſmall tithes, 
646. pl. 17, 649. N. 5. or in conſideration that the pa- Un (be a: 
riſhioner made the graſs into hay for the parſon, to be dif- N Anon 
charged of tithes of the after-mowth, vide 1 Rall. Abr. 648. 6 months 8 
D. yet it would nat bold vice verſ#, 2 
. 14. 8. C. Salk. 534. vide 2 Ind. 663. | Theſe | | alk. 554. R. 
acc. Hob. 2 Ute Rep. 19, and ore to be n +27 of „bee, 5 


Sauk. . f the court grants a conſulration for want of ſuch proof, it will not make the pay-* 


eee coly any damages according to. the knn a part of the rule, 
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For No this term Mr. Eyre came and moved the court for a 
conſultation, becauſe the plaintiff in the prohibition had not 
proved his ſuggeſtion within ſix months, according to the 
ſtatute of 2 U 3 Edw. 6. c. 13. /. 14. which fix months he 
ſaid were to be accounted frem the t-/?e of the writ of pro- 
 hibition, which in this cafe was the 25th of November, and 
conſequently the/time of proof expired the 25th of May. The 
chief juſtice upon the motion doubted if this clauſe extend- 
ed any fatther than prohibitions to ſuits for predial tithes, 
and upon that the counſel! were directed to look farther into 
it. And after upon motion by Mr. Eyre in the abſence of 
the chief juſtice, it was agreed by the counſel for the plain- 
tiff in the probibition, and by the court, that the act extend- 
ed to prohibitions to ſuits for ſmall tithes as well as great. 
Watſon 489. Di. 102. 2 Keb. 134+ and the court grant- 
ed a conſultation. And Mr. Eyre moved, that it might be 
part of the rule, that they ſhould have their double cofts and 
damages according to the ſtatute. But the court ſaid, that 
could not be made part of the rule, but that muſt have 
them of conſequence. Mr. King for the plaintiff in the pro- 
hibition cited the caſe in Moore 573. that the time of fix 
months given by the 2 Edu. 6. to prove the ſuggeſtion, 

- ought to be intended ſix months in term - time, and that the 

_ _ »_ - vacation ſhould be no part of the time, and that conſe- 
quentiy the time in this caſe was not expired. But the 
2 Vide Noy court over-ruled him, and faid, it (a) had been adjudged 


Ve. 
L1sTi8. 


contrarywiſe fiance, 4 : 58 Fa, 
N B. For precedents of entries of proofs of ſuggeſtion, 
ſee Co, Intr. 462, 463, 464. | e 


Precedents of writs, and entries of awards of conſulta- 
tions for 3 of proving the ſuggeſtion, ſee 3 * Intr. 
444, 445. Same entry Book of judgments y. and urus 
Breu. bo. But — —.— in M bh is ill, 10 the 
award of the coſts; for there is only an aſſeſſment of them, 
vi. ideo conſideratum eff that the defendant in the prohibition 
recuperet, c. And fo is Yelv. 119. 1 Brownl. 98. S. C. 


S⸗)⸗ͤeawen ver Garret. 
S. C. Salk. 545, Holt 587. Pes. Lill, Eo. 3. 
ammo THE defendant pleaded his privilege of attorney of 
ore, 1 the common pleas, to an action brought in this 

** z court, and pleaded it without producing any writ of pri- 
An attorney need Gs * Y 
8 AT. Mr. Ward took exception to the plea, that where 
record when e defendant laid bi 7 | | : 
D the defendant laid himſelf to be attorney, he did not ſay, 
- an. attorney, On a dilstoty plea ig teſpect of ſome matter applying to the perſon of one of tha 

Parties, ſuch matter may be ſtated DIE ORE — 5 853. Is 
never neceiſary to allege where the'court of com on pleas If. 


1 = 
* 1714 
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out patet per recordum ; and yet attorney or not, muſt be 


tried by the record. . 4 „ : ; 

- Mr. ſerjeant Brederick faid; that the precedents were all 
otherwiſe, and that they need not aver it by the record ; be- 
cauſe the matter of record was not the on Y matter in iſſue, 
but alſo the identity of the perſon, 


The court inclined againſt the exception, but gave day 
over to ſearch precedents. And now Mr. ſerjcant Broderick 
ſaid he could not find any ancient precedents ; but there were 
ſome in ſome later books, and they were all without. As 
1 Brown. Intr. 2 Thompſ. Intr. 4 Cliff's 570. And he faid, 
that the plaintiff by his demurrer had conteſſed, that the de- 
fendant was an attorney, _ + id a6 1 

Halt chief juſtice ſaid, that a (a) demurrer confeſſed no- 
thing but what was well pleaded. 'They7all agreed, that 


attorney or not, was triable by the record, 


The chief juſtice ſaid, there were two ways of pleading 
this matter, ſo as it could not be denied, viz: with a profert 
of a writ of privilege, or of an exemplification of the record 
of bis admiſſion of attorney, Or elſe it may be pleaded as 
it is here.. And as to the averment by the record, it is 
never pleaded as a matter of record, which is always pleaded 
with time, viz. of ſuch 2 term, &c. but never any plea was 
ſeen, that the defendant was of ſuch a term admitted an 
attorney, c. He ſaid, that in an avowry for à fine in a 
court-leet, you never ſay, prout patet per recordum. He (aid, 
that the plaintiff in this caſe might have pleaded u tiel re- 
cord. The exception was over-culed, BTR 


Mr. Hard took another exception, that there was _ 
place laid, where the defendant was attorney, nor where 
the common pleas was. And though by the ſtatute the 


1173 
Scawin 


v. 
OA ZT. 


Brevia Jud. 169, 
172. 


(s) R. acc. ante 
1055. pot 1443. 


Avowry for « 
five in a court- 
leet does not ſay, 


prout patet per 
- recordum. 


1 is to be held in alique certo laco, yet that need 


not be /F*Amin/ter, but may be Hertford, c. 

The chief juſtice ſaid, it was not neceſſary to lay a venue 
where the defendant was, attorney, becauſe that being a 
matter concerning the perſon of the defendant, ſhould be 
tried where the writ was brought. And therefore where 


alien nee is pleaded: in abatement, the (6) plaintiff may reply () R. acc. peſt 


generally, that he was born in England, without laying à 1243. 


wa becauſe it ſhall be tried where the writ is brought. 
ut 


if alien nes be pleaded in bar, there (c) the plaintiff muſt (+) D; ace. pot 


—— that the plaintiff was born in Eagland, viz. at ſuch a 
P ace, enn wh e 10 


\ | 
1 


1243. vice poſt 


\ 1504+ Str. 9. 
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sea Powell agreed. And be put the caſe, where in 


CAnrBTT. 


the defendant juſtifies, becauſe the plaintiff is his villem re- 
gardent to ſuch a manor, We, the plaintiff replies, that he 

is free: he _—_—— becauſe it ſhall be tried 
where the writ is brought. And as to the matter of laying 
a place for the common pleas; the chief juſtice ſaid, it was 
not neceſſary, for they could write to the chief juſtice of 
that court by that name, where-ever the court was. And 
he could not imagine the reaſon, why it had been held ne- 
ceflary to ſhew it in pleading a record, unleſs it were, that 
that was part of the deſcription of the record. 


Paul gave the ſame anſwer to this objection, as to the 


. 2 


The bill was abated, nif, &c, 


Regina ver/. Sainthill. 

Writ of Ecror and Record poſt Vol. 3. 5. 48. 
A Writ of error of aj t given at the ſeſſions of 
the peace, before the juſtices of the peace, upon an 
ment for not repairing a bridge. The indictment ſets 
| paſſ-ge forth, guad the defendant vi et armis apud B. ec. occidenta- 
3 lem partem cujuſdam communis pontis pedalis communiter vocati L. 
| ROE — rivum de Calm in communi ſemita pedali 
ibidim ducente a B. uſque H. ac continentem in ſe dimidium ejuſ- 
dem pontis tam ruinoſam confrattam et in decaſu efſe permifit ob 
defeftum reparationis et emendationis ejuſdem partis, ita qued 
- | rations inde liget ſubditi diflae dominae reginae in per et ſuper 
"* _- pontem praediflum ire, tranfire, ſeu laberare, prout debent et 
fialbant, fine-magne pericula non poſſunt, ad grave damnum et 
commune nocumentum eorundem ſubditorum at ligeorum, ac contra 
hacem, . Sc. ot juratores prugditt ulterius pracſentant, quod the - 
In ſuch an in- deſendant ratione fenuraor, are debet et folebat. This 
cietment 'tis caſe was ſpoke to twice in Afichaelmas term laſt. And 
— 22 Mr. Eyre took two exceptions : Firſt, that it did not appear 
way of breach to be a bridge in a common bighway, as it t, but was 
that *the Welt» only in communi ſemita. For the ftatute of 22 Hen. 8. c. 5. 
bridge eoncain. Which gives the juriſdiction to the juſtices of peace in their 


we Tl 


ot halt of it ſefions in caſes of nuiſances of bridges, is confined by the 


was out of re- words to bridges in the highways: and ſo my lord Cots 
20 —— — holds in E he dete, 2 Inft. 705. and 
ighways.XVI. therefore he ſays the indiAments upon the ſtatute are, 
: Fuad pont publicus, et communis ſitu in alta regia via ſuper 
The words flumen ſeu curſam agua, &c. And agreeable to this are 
4+ communis ſe- the precedents in Vi 110, 156, 157. Secondly, that 


| — the -1nditmeot in affigning the defect: of reparations was 


mean a public too general, being only occidentalem partem , whereas-it 
debe betet, aht to bave been that ſo many feet in length, and ſo 
b Mod. 255. Salk. 359- Holt 229. 


many | 


* 1 
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many in breadth were ringe &c. And for that he cited 2 rain 
Roll. 81. u. 16, 19- an indictment for ſtopping quandem par- ,,.-,... 
tem regiae viae apud K. naught, for want of ſaying what part, 
as ſo many feet in length, and ſo many in brea th, Cc. So 
an indictment for topping quandam partem regias vias conti- 
nentem per aeflimationem ſo many feet in length, and ſo 
many. in breadth, mage for the uncertainty of per asſlimati- 
onem. To the firſt Mr. King made anſwer, Firſt, that this 

muſt be taken to be a bridge in a common highway, becauſe 
it is ſaid to be. communis pont, and that by reaſon of its bei 
out of repair 1 rg diftas dominae regina could not 
prout debent of » Secondly, that there was a communis 
firata, which was not the queen's highway, 28 C. L. 56. 4. 
and that no action lies for a nuiſance in ſuch a way; but 
only an indid ment: and that the way in queſtion muſt be 
taken to be ſuch. And that the juſtices had an original 

power of inquiring into nuiſances by their firſt creation by 

the ſtatute of Ed. 3. before the ſtatute of 22 H. 8. that in 

af, Precedents 1 56. Jet. 346. there was an indictment 

—. was only, that communis pons apud, Ce. ades confratius, 
2 et | | 


Pa 


As to the ſecond exception, the court over-ruled it upon 
the firſt argument, and held; that it being ſaid, continentem in 
fe dimidium tjuſdrm pontis, that made the occidentalem 

certain enough; for it is half the bridge, be that half more 
or leſs. As to the firſt the court then ſeemed. to think it a 


wm 


— _ - — — — — — _ 
—— —O— S— —E— — — —— —— — — 
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Krane trim ad accigſam di Whitby ; and the indict ment was held to 
SAINTEILL». be ood; for it ſhould be taken to ibe a common foot Way, 
; that the church was only the terminus ad quem. And 

Styles og. S. C. exception. taken that it does not ſhew the 
bridge is in the highway, and over- ruled; becauſe it ſays it 
4s à common bridge, which s enough, and itris nee dleſs to 
ſay, inis in the highways (e. 3. 346. ag But the 
court did not at that timo reverſe the judgment, 

But afterwards the laſt day of this term — 
was. reverſed for the enception of pedaliry as/ Mr. elly 
informed me. aun e enen AE eee iy 218957 '9 5:15 
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4 Sire facias a inſt bail, - The writ ſet out n recayery 
ia E. . de Sc. et F. F. 


o 
4 . 


TE fs 
In ſetting out a v1 


recognizance < alnſt Ruſſe cumgus ei 


, 2 9 22e . * i: i $4 # „ 44 . . 
| bail on ＋ Me. alias ſalicet termins, ſantii Hilarii ultinie, praeterito in 


— — in eager 4 ig noftra geren nobig .apud l aſtnanaſſer ium per ſona- 
what tenm it was liter venere et deverere pligii, Cc. that if judgment ſhould be 
againft the defendant, that the money recovered ſhould be 

pared of their lands and chattels, /i contingat that the de- 

endant ſhould not pay it, nec ſe priſonae margſcalriae noflrat 

ea occaſſone reddere, fr aedittus tamen the defendant debitum, 

c, nondum falvit nec ſe priſanas mareſeal; mare ſcalciae noftrae 


But theomifſion 5g Telit proxtty, Ec. the defendanzs. pray ger of the 


will nor intirle TECOSmIZANEE, ANGIE is entfed in Barg verha. . Rabertys Ball 
lag that there £XF#107 teHamenti e ultimae” voluntatis. Carole, Ball 22 
jo a variance gueritury; Ee. in an achon of debt for 80 J. 90. 2 band, and 
between the re- the defendant by his attorney venit et defendit vim it injurian 


eognizance in | 


- the declaration, ##@ndgs,; Sg. gt ſuper. lot caram, damina regina apud We/ima- 


* 


and that which na/ferrum.. bent Er, T. de, Ec. et. J. F. d, & c, in propriis 
727515 139 l, toc. for the defendant guad / 


contingat, &c. debitum et damna to the plaintiff minime ſolvere 


1 r mer eateige dowinptreeiner co 


28 2 . ee accaſiang non reddere, e., quo lets, c. the 
Dee Ants plead that ne capins was ſued, ou and returned 
Aagaſoſt the principal. The plaibtiff rephed.cand. ſet out a 

capiaz. , And the, defendants , demurred. Several excep- 
tiansrvrgre infiſted, on by Mr, Peng. 

An. irregular .. Fir}, That the, plaintiff in his cyer ought to bave 

capias ad but ſet Huf, what term tie, Tecognizance. was, of, that it might 

faciendum is luf- *> eee f ; 4 g 

ficient to war. APPSAT to de the ſame. with that upon which the ſcire factas 

rant proceedings is grounded; but” as this is ſet out without any term, it 
carne does not appear to be the ſame. But to this the chief juſtice 

— * ſaid, that this was an imperfect euer; not being the whole te- 

corqd, but then the defendant ſhould have inſiſted upon want 
of oyer,, and not have gone on. But it is no variance, 


cue words * the priſon of out Man ſha ſea, in a 1ecognizarce of bail in gbe king's bench, idall 


be token to mean the king's b-uch priſon. © 


Aud 10 they ſhall ia the breach ia an action vpon ſuch ne Enz nce. R. acc. ante 8c4. , for 


* - 
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for what is ſet out agſees well enough with the tecoguizance 


upon which the ſcire facias is grounded. 


Secondly, That it appeared by the capias ſet out in the 
replication! that there ord but five days between the teſſe 
and return of it; whereas every capias ſued out againſt the 
principal in order to charge the bail, ought to have eight 
days betwech the te and return,, and (a) ought to lie four 
days'in the ſheriff*s office. Which the court agreed, but ſaid 
that it was only an Iregularity in procteding, and therefore 
the defendants ſkoula have moved the court to have them ſet 
aſide for the, irregularity. But in point of law the chief 
juſtice ſaid, "proceſs in the court may be made returnable dt 
die ia ditmt, "eſpecially proceſs which goes into Mid- 
dliſtx. — vs , en | &*, "> | | 

L oils) oo i Dad l 
Thbirdiy, and which was the pfinelpal objection, that the 
plaintiff had not afſigned a ſufficieht breach, by reaſon of 
the vatiance in the ſtile of the priſon between the ſcire fa- 


* - 


6 67 ase . 
„* 


1177 


BA 
v 


- manucaptors of 


Russ. 


(a) Acc. Salk, 
599. 


. % 


cias and the recognizance, For the breach was too large, 


the word mare/calctae being uſed for more priſons than the 
priſon of the King's bench. The priſon of the palace court 
is called mareſchalcia hoſpitii domini regis, and the keeper of it 
is called mareſchallus mareſchalciaz A in domini regis, 10 C. 
68. b. 7% Breu. 233. And mareſchallus indeed ſignifies 
no more than a keeper, and fo is Spe/man verbo mareſchallus. 
And there the citation out of the red book of the exchequer 
makes mention of the marſhal of the exchequer. And there 
being ſo many marſhals and marſhalſeas, priſona mareſchalli 
mareſchalcige dominae reginae may as well be taken for the 
marſhal of the marſhalſea of the houfebold's priſon, as the 
priſon of the queen's bench. For that is never ftiled mare/- 
calcia dominge reginae, or priſena mareſealciae mareſealli\domi- 
nac reginae, but always priſona mareſcalcias mareſcalli dominae 
reginae coram a regina, as it is here in the tecognizance 
or elſe mareſchal del bank te rey, as it is in F. N. B. 251. 
7 and 5 Edi. 3. c. 8. And if fo, then the breach is too 
arge. The exception' ſtuck with the court ſome time. 
And Mr. Raymond ſpoke to it for the defendants. And the 
laſt day of the term the court gave judgment for the plain- 
tiff, becauſe it being a bail here, priſana mareſcalli- mare/- 
calciae noftrae muſt be intended the priſon of the marſh 

of this court, for the court cannot take any other bails. 


Powell juſtice ſaid, when this caſe was lirred before, that 


all theſe marſhalſeas were derived from the earl marſhal, and 


that he had granted the inheritance of the office of marſhal 
of this court out of him, 


Spelm. obi fu- 
p14. D. acc, 
anie $05, 


Holt 
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Bai Ii faid, that the marſhal of the houſhold is never filed 
R Wereſcbailus maraſchatciae his | 


apt 
Rus83L,- . er of HAIR UI * 

"Warns 66% Ar Edouard ib. 
A defendant N two actions ee the defendant by the name of Sit 
if en fa. 1 Edward Irby ba 1 5 the defendant pleads in one thus: 
dition after he Et praadictus Edwardus Irby armiger, in Stopria perſona ſud 
; bas admitted one of dicit, that he js not 4 baronet: and in the other he 
mentioned Pleaded the ſame matter, only with this differedce, that he 
1 ſaid only pracuicus Edwardus venit, &c. The plaintiff de- 
aw 1012. Mmurted, Mr. Southouſe took exception 10 the pleas, that it 
was ſaid pracdiclus Edwardus, which was admitting himſelf 
to be right named, and after that he is eſtopped to plead any 
miſnoſmer, ' But he ought to have pleaded, that Zawardus 
Iriy armiger, gui per nomen Edwvardi Irby baronetti is ſued, 
venit in propria perſona ſua, Me, et dicit, &t. Serſeant Bro- 
8 2 3 2 that theſe wk a r 
y beginning where miſea ſmer o ſurname or addition is pleaded in 
—— abatement, and where my/no/mer of the Chriſlian name: there 
foid . S.“ he you may . prog the Chriflian name, where it is the 
| admits himſelf Aug mer of the ſurname is pleaded, or praedictus the 
mentioned in the Chriſliam and ſurname where it is only the * of the 
declaration. addition: but otherwiſe if miſnoſiner of the ian name 
be pleaded, And he cited 1 Cdw. 4. 3. and ſaid, that all 
the books were ſo. Holt ſeemed to doubt the difference, 
bs but ſaid, tbat if it were ſo, yet the plea was taught, for 
A ples in abate- 
ment muſt ſhew 


Adm. Ann. 286. armiger. But the ſureſt "a pleading it would have been, 
3 Bl. Com. 302, to have ſaid, wenit Edwardus Irby armiger, who is ſued per 

ide poſt. 1207. nomen Edwardi Irby baronetti, et dicit, that he is an efquire, - 
of mice , and not à baronet, 0 85 
addition moſt ſhew-what the defendant's right addition is. R. acc: poſt, 1341. Adding a parti- 
cular one after his name in the . the plea | hot ſyfficicat to ſhew nt it i3; it ought 
to be ſubſtantially ls is the body of the fes. 
Thie cg gave judgment, that the defendaut ghndtel 


* . 
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Regina ver/. Franklyn. 


ſempſtreſs, not having ſerved an apprenticeſhip to it, 
&c. And the indictment was, «bi revera the defendant never 
was educated in the ſaid art or myſtery tanquam apprenticus 
for apprenticius. And becauſe the word apprenticus was non- 
ſenſe, the indictment was quaſhed. And judge Powell took 
another exception, that the defendant was called labourer, 
which he ſaid was not a good addition for a woman. Paſch. 
5 Annae B. R. Regina verſ. Maddox, ſuch an indictment was 
quaſhed for the ſame excep:ion. And Holt ſaid, that the 
word apprentice was the very material word of the ſtatute ; 
and that an indictment for exerciſing a trade, in which the 
defendant had not been educated for ſeven years, without 
the word apprentice, would be ill, which Powell agreed. 


Wilſon ver/. Ingoldſby. 

— Writ of error of a judgment in the- common pleas in 
ejectment, teſle the firſt year of the queen, judgment 
was not given in the ejectment till the third year of the 
queen, and then the record was tranſcribed, and brought 
into this court. And the defendant in error ſued out a;ſcire 
facias quare'executio non to compel the plaintiff to aſſign er- 
rors. And the plaintiff in error pleaded nul tiel record, and 
upon bringing in che record, the counſel for the plaintiff in 
error moved that here was a /eiler of the record, which the 
court agreed. For they ſaid, that the plea is nullum tale ha- 
betur recordum, which refers to the ſcire facias, which recites 
a record of a judgment in the common pleas removed hither 
by writ of error, which this record never was, no judg- 
ment having been given till after the return of the writ of 
error was out, The chief juſtice ſaid, that this being a re- 
cord of the (ame court, it would have been moſt proper to 
have prayed oyer of it. | 


Regina ver. Mackarty et Fordenbourgh. 
Iidittment poſt Vol. 3. p. 325. Cr. Cue. Aff. 414. 
N indictment againſt the defendants for that they er- 
iflentes lucri inhoneflt avidi, et nequiter, falſe, deceptroe, 
et malitioſe intendentes Thomam Chowne de London haberdaſher de 


it 
of 
London in Liſbon wines, and for that the other then and there affum 
. broker of London, &c. and for that J. S. believing their pretenfions de 
hats of the value, &c. for the ſaid pretended wine, is good, 
the books there cited, tho it does not ſpecify the quantity of 
or the number of hats, or ſhew that the 
wine. $, C. 6 Mod. 301. vide 1 Hawk. c. 105. . 6. The words at 6 fu 
furpluſage. S. C. Mod. 301. The word © pradjftus'* may be ſurploſage, 
it is uſed is material, and had not appeared before. R. acc. ante 192. 
Vor. II, * Ff 


HE defendant was indicted for uſing the trade of a 


1179 


A wit of error 
will not remove 
— — given . 
ter the term in 
which the writof 
err01 was retwrn- 
able. R. acc, 
poſt. 1531 vide 
dtr. 834. 891. 
1 T. R. av». 


And tho' the te- 
cord is tranſ- 
cribed atter the 
judgment given, 
and carried into 
the court in 
which the writ 
of e tor was re- 
turnable, the 
Judgment is not 
to be confidered 
as removed, 


An inditm-nt 
azainſt two for 
bargaining to 
barter with J. 8. 


; | . a & certain quan- 

tity vini prætenſ, as good and new Liſbon wine, for « quantity of hats of J. 8 2 
c. and affirming vinum pre enſum predictum fore real new Liſbon wine, When in fact 
was not, and for :hat one of them then and there ſuper ſe aſſompfit that be was a merchant 
London, and dealt as ſuch in Liſbon wines, and then and there perſonated a merchant of 
London at f fuifſet a real merchant wh. n in tiuth be was not, and did not deal as a merchant of 


t is 
S. C. 6 Med | ot 

C. 301. vide ante 1013. and 
the pretended wine, S. C. 6 Mod. 301. 


r ſe that he was a 
hem a quantity of 


endants knew the pretended wine not to be real Liſbon 
#Fet a real merchant are 
tho' the matter with which 
lee the books there cited. 
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diverſis bonis et merchandizis ſuis defraudare, fuch a day year 
and place, in/imul deceptive bargainizaverunt cum proefato T. C. 
ad commutandum, Angiice to barter, vendendum et excambiandum 
guandam gquantitatem vini praetenſi, ut bonum et verum novum 
vinum regni Portugalliae uvocatum new Liſhon wine, ipſius A. F. 
pro guadum quantitate galerorum, Anglice hats, ipſius 7. C. ad 
valertiam 1181, bonae et l:galis monetae Angliae : et ſuper com- 


. mutationem ven4'ticnem et excambiationem praedictas ipſe prae- 


dictus A. I aſſumpſit ſuper ſe efſe mercatorem Londini, et negoti- 


are et merthandizare ut mercator in vinis regni Portugalliae, et 
adtinc et ibidem perſonavit mercatorem Londini at fi Jeu verus 
mercator Londini, ubi in facts ipſe praedifius A. F. nunguam 


| ſuit mercator Londini, nec negotiavit vel merchandizavit ut mer- 


cator in vinis regni Portugalliae, ſeu aliquo vino guocungue, ut 
-mercator-; et ſuper commutationem, venditionem, et excambiati- 
onem praedictas ipſe praedifius M. M. aſſumpſit ſuper ſe eſſe bar- 
gainizatorem, Anglice a broker, Lendini, et adtunc et ibidem 
HH bargaintzatorem Londini, at fi fu'ſſet verus ba- gaini- 

ator Lendini, ubi in faclo ipſe praedifius M. M. tempore 
commutationis venditionis et bargainizationis praeditige, ſeu 
unguam poftea non fuit bargainizator Londini; ac praeditius T. 
C. fid:m adhibens eiſdem ficlis aſſumptlonibus, perſonationibus, et 
deceptionibus, adtunc et ibidem commuta uit vendidit et excambiavit 
pracdicto A. V. et deliberavit cidem M. M. ut bargginizatori in- 
ter praedictum T. C. et A. F. pro uſu ipſius A. F. quandam 
guantitatem galerorum valentiae 1181. pro doliis praedictis vint 
praetenſi praeditti : et quad praedic ius M. M. et A. F. ſuper 
commutationem bargainizationem et venditionem praediclas affir- 
mabant vinum praetenſum praediflum fore \verum novum vinum 
regni Portugalliae, vecatum new Liſbon wines, et fore vinum 


pracdicti A. F. ubi in fatto pracdictum uinum praetenſum non 
uit vinum regni Portugalliae, nec potabile, nec ſalubre, nec ſuit 


vinum praeditti A. F. in magnam deceptionem et damnum ipſius 


F. C. in contemptum diftae dominat reginac nunc, legumgue ſucy 
rum, et contra pacem diftae dominae reginas nunc coronam et dig- 


nitatem ſuas, c. This indidtment was found at the ſeſſions 
of the peace in London, and removed into the king's bench 
by certiorari. And upon not guilty pleaded, the defendants 
were at niſi prius before the lord chief juſtice Holt in London 
convicted, And now Mr. Common Serjeant and Mr. Ray- 
mond took ſeveral exceptions to the indictment in arreſt of 


judgment. 


1. That here was no offence laid, for the agreement was, 
as it is here laid, to barter, ſell and exchange a certain quan- 
tity of pretended wine as good and true new Liſbon wine for 


| certain quantity of hats. Now to have made an offence 


of it, it ſhould have been laid, that the defendants pretended 
his liquor to be new Liſbon wine, and pretending it to be 
ch did baiter, c. it for ſuch a quantity of hats. And 


Des ſaid, that the bargain, as it is bere laid, is,nonſenſe and 


impoſſible) 


& 
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impoſſible; ſor either it is wine, or no wine; if it be 
wine, then it is not practenſum, and if it be praetenſum, it 
not vinum. 


2. That the indidtment was uncertain, it not appearing 
how. much of this vinum proeterſum the proſecutor was to 
have for the hats, and conſequently 10 what degree he was 
cheated, which it ought to do, as well as in caſes where 
damages are to be recovered, becauſe the fine ought to be 
greater or leſs. And ſeveral caſes were cited to this pur- 
poſe ; The King verſ. Forfler, Trin. 11 Will. 755 ante 475. 


and the caſes there cited; and 2 Lern. 38. Henbe:k's caſe, 


An information upon the ſtatute of Zen. G. which requires 


that all pipes of wine ſhall be gaugec, Cc. before they be 
ſold, and that ſo much of the price as it wants in meaſure 
ſhall be abated, on pain to forfeit the value to the king and 
the informer ; and that the defendant had ſold ſeveral pipes 
of wine, of which none contained 126 gallons; and that be 
had not abated the price in proportion; and becauſe he had 
not ſhewed, how much was wanting in cach pipe, judgment 
was againſt the informer. [For uncertainty take the caſes 
following, 5 Co. 34+ Plaifter's caſe, treſpaſs guare piſces 
cepit, without ſhewing the number or nature, ill. Afich, 
8 Will. z. in the common pleas, Smith verſ. Therbold cit. ante 
192. rover pro parcella culmi, judgment arreſted after verdiR. 
Indictment for ingroſſing diverſos cumulos tritict, ill. 2 
Bulftr. 317. Rex uerſ. Goldſborough & Whiſller, and 2 Roll 
Indiciment, p. 13, 14, 15. fol. 90. _— 


3. Dee ſaid, that aſſumpſit ſuper þe Oc. was ers 


for that was, he promiſed, and not pretended, which was 


intended. That at f was alſo improper, and fignified but 
1f which was nonſenſe, and not as if, which is ac f. 4. 
That to make it an offence, they ought to ſhew, that the 
Proſecutor delivered the hats, which they had not done. 
For when they came to lay that, they ſay, deliberavit eiders 
AM. M. &c. quandam quantitatem galerorum velentiae 118. 


pro doliis praedictis vini rene rac and there are no 


dolits mentioned before. And by Mr. Raymond, where a 
Praedift or a ſcilicet ſhall be dejedted, the difference. is, 
where the matter appears once well upon the record before, 
and then a, praediclus or a ſeilicet, which is repugnant, 
follows, it ſhall be rejected, becauſe there is enough before 
for a foundation for their judgment. . But where that which 
follows the praedicl. or ſcilicet is material to the point of the 
action, and not well ſhewed, as this is, the pracdieb. can- 
not de rejected, 2 Cre. 149. Yelv. 95. Jennings v. Markham ; 
- debt upon an obligation to perform an award, nul award 
Stet: the plaintiff replies an award, that the defendagt 
; ka ay upon the a iſt of May tunc proxime ſequent. to the 
Hint 20.1, 2nd that the plaintiff uper pracdidte 11h of 
Aer ſhould releaſe to the defendant all his right in a copy- 
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bold opon the payment; and aſſigned a breach, that he was 
ready to make the releaſe, and the defendant had not paid the 
20). held, that becauſe the releaſe was to be made the afore- 
ſaid 1ſt of May, and there was no ſuch day mentioned 
before, the award is inſenfible and void, and no money 
need be paid. 5. That the affirmation that it was new 
Liſbon wine, wilf not ſupport the indidtment. For the 
rule of Jaw is caveat emptor. And therefore 2 Ce. 4. 
Chandler v. Lopus, an action does not lie againft a gold- 
ſmith for ſelling a ſtone, affirming it to be a h, where 
it was not, 2 Baly v. Merrell : cafe does not lie for 

ing to be of Jeſs weight than it was, or that 
a horſe has two eyes where he has but one. Yelv. 20. 
Harvy v. Young : it does not lie for affirming a term to be 
of the value of 1501. where it was worth but 100/, Indeed 
where a man is in poſleſſion of a thing, and, in order to 
ſell it, affirms'it to be his, where it is not, caſe will lie, 1 
Cro. 474 and the caſe of Medina v. Stoughton, Trin. 12 
Will. 2. B. R. ante 592. and the cafes there cited. But if 
it ſhould be criminal to make ſuch an affirmation, yet it 


can never be ſo, unleſs the deſendant knew what he affir- 


med to be talſe. And therefore the indictment ought to 
ſay at leaſt, ubi rivera the defendant knew vinum proctenſum 
praedifium non fore vinum regni Portugalliat, and not to ſey 
only, as it is here, that the vinum prartenſum was not vinum 
regni Portugalliae ; for it may be, the defendant might un- 
derſtand wines no better than the proſecutor. And there- 


fore 9 Hen. 6. 53. p. 37- there is a caſe cited to have been 


adjudged in the king's bench, that if one ſells a piece de 


panne lanes ſciems ipſam oft rancam, and not well fulled, an 
aQion lies without a warranty, | | 


Mr. Southoſe for the queen acquainted us, that the in- 
ditment was of his drawing. He ſaid, that as to the 
quantity of vinum practenſum the proſecutor was to have, 
it was not material to lay that. Firſt, becauſe it was laid 
expreſsly in the indid ment, that it was good for nothing, 
that it was non potabile ner ſalubre'; and therefore how much 
ſoever there was of it, that mop not alter the caſe, Se 
.condly,' that the thing the proſecutor was cheated of was 
the hats, and therefore it was only material to ſhew how 
-many of them there were; and they had made that certain 


enough by faying, that it was a certain quantity of bats ad 


valentiam 118]. That if 'a man was to be indicted for 


cheating another at play with falſe diee, it would be no 


ways material to Jay bow. many dice he played with, when 
he: cheated bim; but the matter material to be laid, is the 
3 bim of. So if a man ſhould be indicted - 
putting magnam guantitatem coleguintidas into à pon, 
and poiſoning fo" many fiſh, or fiſh to ſuch a value, 


that would be good, without ſhewing the quantity of — 
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coloquintidae. He ſaid, he admitted the caſes cited for the 
defendants, of indictments for ing! 
tatem foeni; and the caſes in Rolls Abridgment, Sc. for 
there the uncertainty was in that, that was the offence. 
But here the hats the proſecutor was cheated of, which is 
the offence, are certain enough, viz. to the value of 118 /. 
He alſo cited the caſe of The King v. Wetwang, 1 Lev. 203. 
an indictment for taking out of a pond gueſdam piſces vocates 
carp fiſhes, de bonis et catallis J. S. and upon exception for 
the uncertainty, becauſe it is not ſaid how many, and 
Plaifter's caſe cited, Keeling and Wyndbam over-ruled the 
exception, upon the difference between indictments, and 
actions where damages are to be recovered. For upon an 
indictment the defendant is to be fined according to the 
nature of the crime, upon the circumſtances of the fact, 
and not according to the number of the fiſhes taken; 
Twiſden contra, Marton filente. He ſaid, at fi and ac fi were 
the ſame; but however, it was well without; for perſonavit 


mercatorem L. was the ſame thing; for if he were a mer- 


chant, he could not perſonate one. As to the praedict. he 
ſaid, that muſt be applied ta vini pr 3 but if that could 
not be, then it ought to be rejected. And for that he cited 
3 Bulftr. 198, 199. Proby v. Lumley, in an action of eſcape 
againſt the ſherift upon a meſne proceſs; the defendant pleaded, 
that he had taken the party upon a /atitat, and that in 
bringing of him from [/lington praedicto he was reſcued, and 
pleads the return of the reſcue ; and exception taken to the 
acdicto, becauſe there was no Iington mentioned before; 
dut reſolved, that the praediffo was ſurpluſage and idle. So 
1 Zutw. 561. Lambard v. Kingsforth; debt upon à bond 
to perform an award, the defendant pleads nu/ agard, the 
2 replies, and (ets out an award, that the defendant 
hould pay to the plaintiff, at the houſe of the plaintiff apud 
praedictum, and afligns a breach in non · payment; 


and — "a mY taken to the pradidtum, becauſe there 
me 


was no ntioned before; but reſolved, that the 


Praadictum was void. He ſaid, there was no need to ſay, 


ſciens, becauſe the fact itſelf, as it was laid, was a crime. 
He ſaid, that upon the whole, taking all the indictment 
together, it appeared to be a cheat. 


Holt chief juſtice. I do not know what vinum protten- 
18. , 


Powell juſtice, The ftatute of maintenance mentions 
pretenſed rights, and yet a pretenſed right is no right at all. 


The chief juſtice. It is a fault to buy any right, but it is 
no fault to buy vinum practenſum, — 32 | ; 
f 3 - Powell 
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" Powell juſtice. Pretenſed child, in 'the langige of ins 


1 dictments, is, where a woman pretend to be with child. 


wee are to ſet a fine. 


| Michaelmas term 30, and ruled to ſtay 


| NE dhe defendants to be cheats, | 


Mr. Southouje, you do not anſwer the exception, that the 
quantity is not ſet out, for it ought to appear, mat the 
court may know how to ſet the fine, 


Chief juſtice. Be the quantity of the wine what it will 
the cheat! is of the hats. | | 


Powell juſtice. If a man > ſhould bring reſpale for taking 
8 great navy hats ad val:ntiam 1004. that would be naught, 


Chief juſtice agreed; but the reaſon of that caſe is, be- 
6800 damages are to ve recovered for the hats. 

Potwell juſtice. There is the ſame reaſon here, becauſe 
As to the ſciens, that it is neceſſary 
to be laid; ſuppoſe a man ſhould take bad money, and put 
it off again; that is no crime, unleſs he kue w it to be bad. 


Chief juſtice. Beſides, perſonating a man is no harm, 
unleſs it be to an ill intent. Why ſhall we preſume the de- 


frndants knew wine better than the proſecutor? - 


Powell juſtice, A man may buy bad wine, and ſell it 
again, without knowing it was bad. 


j I 


The chief juſtice ſaid, that the lact, as it 8 * 
the evidence, was riminal! This caſe was firſt moved in 
ve; fc.” Then 
Mr. Southouſe moved for judgment Paſch.-4%. and it was 
ſpoke to the effect as before. And 1 the laſt day of this 
term, as Mr. Pengelly told me, judgment was given for the 

n. And the court aid, that the quantity is not ne- 
ceſſary to be ſhe wn, and that here was enough ſet out, to 
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8. C. Salk. 697. B. R. Rot. 223; 
\ N action upon the caſe was brought for theſe words Potential words 


ſpoken of the plaintiff: © You are a raſcal and a vil- = 328 
1 have forgot ſince you lived in the Black-bull yard, — a —_— 
& there you could procure broad money for gold, and clip it 


© when you had ſo done; and then the ſhears could go.” 


Mr. ſerjeant Darnall moved in arreſt of judgment after 17 a time and 


1 . Te ac- place is added to 
a verdict for tae plaintiff, that thoſe words were not ac p — 


tionable, for that they imported only a power, and not any wing when 
a& done, and every mari had a power to clip money, and as and where the 
he had a power to do it, ſo he had alſo to let it alone. And Power — 
he cited 1 Roll. 51. Q. 4. if a man ſays to another, “He n {@ done. 

% keepeth men to rob me, no action lies: and that words 


ought. to be taken in the moſt favourable ſenſe. 


Mr. Mountague for the plaintiff argued, that theſe words * man 
in common parlance imported an act done. And the court Sen be red i 
were of the ſame opinion. And Powell juſtice ſaid, that a particular place 
where words were only potential, but a time and place was is a&tionable, 
added, there the words imported an act done; for they 
cannot import a bare power in that caſe, becauſe a man has 
the power every where alike, as well any where elſe as in 
the · Black-bull yard. And he reſembled it to a caſe which 
was in the common pleas Trin. 12 Will. 3. Horne v. Powell, 
where an action was brought for theſe words: © You. may 
*© well ſpend money at law, for you can coin money out 
of halfpence and farthings:“ and there the words were held 
to be actionable, becauſe they imported an act done; for 
from a bare power, he could never have been the better 
able to ſpend money at law. And the chief juſtice agreed 
it was a Caſe in point, becauſe there the difference of the 
charge was only in the tenſe, and that in the potential 
mood, as it is here. | 


Mr. ſerjeant Darnall to encounter that caſe cited 1 Roll. 'Tis aQionable 

72. n. 9. where an action was brought for theſe words: to charge a man 
* Thou muſt needs be richer than 1, for thou didſt coin — 2 
„thirty new ſhillings in a day, thou art à coiner of mo- 
** ney;z” and reſolved,” that no action lay, becauſe pcrad- 
venture he was a coiner of money in the mint, and earned 
money by it. But the chief juſtice and Powell both ſaid, 
that if that caſe were to be adjudged now, they would ad- 
judge it otherwiſe.” And Mr. Page mentioned a caſe in the 
common pleas, which Powell agreed, where theſe words, 
Fou are a coiner of money,“ were reſolved to be action- 
able; and the caſe in Rolle's Aridęment denied, 

So of a , as j ki a j | 
murder J. Tae 53 rn 

„ The 


% 
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Sexep The chief juſtice ſa d, that words ſpoken ironically would 
ar, be aftionable, and remembred the caſe 1 Roll. Abr 57. 
5 I where a man ſaid of a receiver of the revenue, 
Mr. Deceiver has deceived the king;”” and reſolved, that 
it was actionable. And Powell oblerved, that that was a 
ſtrong caſe, becauſe the words were actionable upon the 
account of the plaintiſf's office of receive: only. 


This caſe was firſt moved the firſt day of the term, and 
a rule to ſtay guouſque, as uſual. And then Mr. Meuntague 
moved for judgment. And the court all along inclined 
for the plaintiff, but took time to conſider; and as Mr. 
Pengelly informed me, the laſt day of the term gave judg- 
ment for the plaintiff. | | 


Ly 


| Follet very, Troake et alios. 


A cuſtom for the I N treſpaſs for chaſing his ſheep, viz. 200 ſheep, that were 
reeve of » m-ror 1 feeding upon, and uſing his common, and impounding 
e the eite upon them; the defendant as to the vi et armis pleads not guilty; 
a common with- and as to the reſidue of the treſpaſs, dicit guod tempore quo, &c, 
1 diu ante tranſgrefſionem praedifiam, the place where was 
— of elauſam paflurae continens, &c. parcella manerii de C. infra 
the manor ſhall manerium pracdicium in comitatu praedicta, infra quod quidem 
res fork as manerium ſunt, er a tats tempore Cujus contrarii memoria bo- 
have no richt minum non exiſtit fuerunt, diverſa tenementa cuſlumaria infra 
upon the com- manerium pr acdictum ſecundum conſuetudinem ejuſdem manerii; 
2 odgue quilibet tenens cuſtumarias tenementi cuflumarii manerii 
nor, is good. C. pracdicti, et omnes illi, quorum flatum ipje habet, de toto 
And not incon- fempo te cijus contrarii memoria hominum non exiflit haberet 
heme _ — , communiam paſlurac in praedicto loco in quo, annuatim et quo- 
of common libet anno per totum annum pro omnibus magnis averiis com- 
the municalibus in et ſuper tenementis ſuis praadictis levantibus et 

A chk” of com. Eubantibus, ac pro certo numero ovium in et ſuper tenementis 
mon by pre- ſuis praedictis levantibus et cubantibus reſpactiue, ratione reſpec- 
ſcription may tivorum tenementorum ſuorum cuſſumariorum manerii pracdifti 
| «- Y tanguam ad tenementa cuſſumaria ſua ibidam reſpectiue ſpettan- 
1 tem at pertinentem; quodgue per conſuetudinem manerii pracdicli 
a toto tempore ſupradicto ibidem ufitatam et approbatam ballivus, 

Anglice the reeve, ejuſdem maneris cum tenentibus ejuſdem ma- 

terii, vel aliguibus eorum, fimul cum aliguibus alits perſons 


queiliantibus et | juvantibus, quandecungue per ſeneſchallum, 
Anęlice the ſteward, maner ii praedifi; pro tempore exiflentem 
uus, effugavit, Anglice hath driven, ves in et com- 
nuniam pracdiflam: deſpoſcentes, et ea/dem imparcavit in aliguo 
boce infra manerium praadictum ad examinandum fi aliguis tenen 


A cuſtowary tenant in fee fimple within a minor may preſcribe in his own name. K. acc. Fort. 339. 
Vide W. Jen. 76, poſt 2231, 1 Bl. Law TraQts. 144. 147, 
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ius tenementi cuſtumarii manerii praedicti ſuperoneravit, Forrnr 


nglice hath charged, communiam pracdiclam di paſcendo et ute udo Tack 1 
communiam praadiclam per majorem ovium. numerum, quam fibi 
debitum per conſuetudinem manerii pracdicti ratione tenement! ſeu 
tenementorum ſuor um cuſlumariorum manerii praedicti reſpecirve ; 
quodque per conſuetudinem pr aedictam ſi aliguis tenens tenementi 
cuſtumarii manerii praedicti ſuper examinationem et ſcr utationem 
praedictam inventus fit habere majorem numerum ovium utentium 
«t depaſcontium communiam ratione tenementorum ſuorum prae- 
diflorum reſpeclive tempore effugationis prardiftae, Anglice the 
driving aforeſaid, quam ibidem habere debet per conſuetudinem 
manerii praedicti ratione tenementorum ſuorum praediflorum re- : 
ſpectiue, quod tunc tot oves talis tenentis, guad ſunt ibidem ſuper 
numerum ſuum reſpeive ſic ut praefertur debitum, detineantur in V 
pares praedicto, tanguam averia inventa dampnum facientia in 
communia pracdifla, quouſque pro dampnis praedictis per oves 
praeditias fic factis ſatisfaciatur, ſeu quouſgue oui praedifiae per 
debitum legis curſum deliberentur ; et quad tot ares tenentis quod 
ibidem depaſcere debent per conſuetudinem manerii pracdicti in 
largum ire permittantur, et in communiam praadictam remittan- 
tur. And the defendant farther ſays, that the plaintiff was 
a cuſtomary tenant of the ſaid manor : and that he and all 
thoſe, Sc. ought to have common for a hundred ſheep 
only, and ſo brings the defendant within the cuſtom : and 
that upon the drift the plaintiff had ſurcharged one hundred 
ſheep, and that the defendant detained one hundred ſbeep, 
parcel of the two hundred, in the pound, guouſque, and let 
the other hundred go back into the common. Io this plea 
the defendant demurred, F 
Mr. Squib to maintain his demurrer took theſe exceptions 
to the plea. Firſt, that the cuſtom was unreaſonable, for 
the drift to be made at the diſcretion of the ſteward 3 it 
ought to be upon a ſurcharge, or at ſome certain times. 
Secondly, that theſe cuſtomary tenants muſt be taken to be 
copyholders, and then the preſcription is ill ; for copybold- 
ers cannot preſcribe in a que t. Thirdly, that the cuſ- _ 
tom and preſcription were confounded. , Fourthly, that it 
was ſaid per conſuetudinem praedifiam where it ought to be 
conſuetudinem manerii praediiti. 

' But this notwithſtanding, the court gave judgment for 
the deſendant, nf, on the firſt argument. Firſt, all the 
court agreed, that it was a reaſonable cuſtom, for the reeve 
to make a drift by the appointment of the ſteward, In caſe 
of common ſans nombre, if there be a ſurcharge, it muſt be 
remedied by a writ of admeaſurement. But where the com- Surcharge of 
mon is for a certain number, there: a drift is very reaſon. common. 
able. For until a driſt is made, it is bard to knaw whether gn 
there be a ſurcharge or no. And for that reaſon drifts of * 
commons may be by cultom, and there are ſuch cuſtoms in 
all waſtes. And it is uoreaſonable to ſay; the drift ſhall not 
be, unleſs there is a ſurcharge, becauſe till the drift is 
made, it is not poſlible ta know, whether there be à ſur- 
„„ 25 * charge 


o 


— 


1188 
Fort 
V 


Troart. | 


rs ne = es am eee > oe 
= — _Z = - 


— ho» = — —— — — — . Cs 
— — ſ + @o—_ — = N = = 


— — —— x —— _ 


— — 


— — . ⁵—⅛6 t NR m ̃ M1111 —— ! —˙ . —˙— X = 
* 


— 0 <—_— — 
— —— —— = 


— 


—— 
. ee en ty EI IIS rn 
A 


4 % * i] ; ' 
Trinity Term 4 Annæ reginæ. . 

charge or no; and the intent of the drift was to diſcover 
the ſurcharge. This is alſo more reaſonable than a cuſtom 
to drive the common at a certain time ; becauſe if that were 
the cuſtom, the commoners would ſurcharge the common 
all the reſt of the year, except at thoſe times : and fo the 
cuſtom would be ineffectual for the end it was intended. As 
to the ſecond exception, it was reſolved, that it cannot be 
taken to be copyholders, for they are ad voluntatem domini; 
and therefore they muſt be taken to be cuſtomary freehold- 
ers, and conſequently the preſcription in a que effate good. 
Indeed if they had been laid to be copyhold tenements, then 
they miſt have laid a cuſtom for the common, and the pre- 
ſcrip:ion would have been ill. As to the third, they re- 
ſolved that the cuſtom and the prefeription were diſtinct, the 
preſcription for the common, and the cuſtom for the drift. 
And it might well be, that the freehold tenants might have 
a common by preſcription, and a drift of the common by 
cuſtom. As to the fourth they reſolved, that it was very fully 
laid before, that there was a cuſtom within the manor, Ec. 
and that the words per conſuetudinem pracdiftam related to 
„ 1100 WITT ĩↄ²?§5c? 

Mr. Sguib then took another exception, that the cuſtom | 
was ill to impound them any where within the manor, for 
that they ought to be impounded ſome where within the 


. waſte; and ought not to be drove out of that. But the 


court reſolved, that it was good, to impound them any 
where within the manor. And Holt, it was reaſonable to 
drive them off the waſte, becauſe the common was to be 
cleared of them. Judgment was given for the defendant, 
nfo, c. The laſt day of the term Mr. Squib moved it 
again, and took another exception, that this drift of com- 
mon was repagnant to the preſcription ; for that was to 
have common annuatim et quolibet anno per tetum annum, 
which was interrupted by this drift : but that ſeemed a 
ridiculous objection; and the rule was made abſolute, 28 
Mr, Salkeld told me, and his plea confirmed, | 
| 1 | ＋ | 


Regina vc, Harper. 
N | S. C. Salk, 621, ' 
HE deſendant was indicted-for vfing the trade of 4 


\L merchant-taylor, not having ſerved an apprenticeſhip 
to it, Sc. And Mr. ſerjeant Broderick moved to quaſh it, 


- becauſe it was not a trade within the ſtatute; and it was 


quaſhed, aii before the end of the term. And ſome days 


 _ after-Mr- Eyre moved to quaſh'an indictment againſt one 


Corniſh, Salk. 6131. for uſing the trade of à ſempſtreſs, Cc. 
for the ſame reaſon. But the court refuſed it, becauſe they 
faid they could not take notice what was, or what was noty 
a: trade within the ſtatute. But there being an averment in 


| the indiftment, that that was a trade uſed within the king® 


2 dom 
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dom of England, at the time of making the ſtatute of 5 Elix. TIS 

and the words of the ſtatute being general, any craft, myſ- Harz. 

tery or occupation, now uſed or occupied within the realm 

of England or Wales; if this were not a trade within the 

ſtatute, the defendant would have the advantage of it upon 

not guilty. And Mr. Eyre remembered the caſe of the Queen 

againſt Harper, But the court ſaid, that caſe differed from 

this, and that the reaſon why that was quaſhed was, becauſe 

they could not underſtand what a merchant- taylor is; and 

that there was no ſuch trade. 
Note, Mr. Eyre ſaid, he had known many ind'Qtments 

on this ſtatute quaſhed for that exception. And it ſeems to 

me, that what is a craft, myſtery, or occupation, is matter 


of law. 7 
Regina ver/. Wyatt. 


x defendant was indicted at the aſſizes at Suſſex. — 
And the indictment ſet forth, that whereas one Tho- 2 
mas Naſh 28 Augu 13 Will. 3. was convicted before two of the pe- ce. 


juſtices of peace upon the information of one WW. MH. 54. N Sek — . 


upon the oath of R. H. of belng aiding àhd affiſtiig to one , yauk.c, 10. 
E. N. in the unlawful killing of five deer, upon the 11th of «. 35. 

April then laſt paſt, in the park of Sir #7, M. And whereas 

the ſame T. M. on the ſame 28th of Auguſl was convicted 

before the ſame juſtices upon the information of the ſame The conftable_ 
I. M and upon the oath of the ſame R. H. of being aiding 2 an banned is 


and aſſiſting to the ſaid R. H. in the unlawfu! killing of two — 
deer upon the Sth of July then laſt paſt, in the park of of the peace a» 


AA. M. and C. A. and whereas the ſaid two juſtices after- — 


wards, viz. the 2d of September in the ſaid year, at Arundel Salk. 175, 380. 
in the county of Suſſex, made a warrant under their hand Fer. 127. 
and ſeals directed to all conſtables, headboroughs, and other , gnute a0 
officers of the ſaid late king, within the ſaid county, to levy :toriſes 3 juſtics 
by way of diſtreſs of the goods and chattels of the aforeſaid to make a war. | 


T. N. five ſeveral ſums of 30 l. amounting in the whole to —_— —— 


1507. by him forfeited for the firſt mentioned offence, et fayiag who ſhall 


quod ipſi vel eorum allqui retornam facerent, vel corum aliguis © _—_— the 
retornam faceret, praefatis juſticiuriis vel corum uni ad certum baun do execute 


diem abhinc longe praueritum in todem warrants mentionatum it. S. C. Salk. 


' gualiter warr 71 3 r 
q antum iilud fuer it executum'; and then ſets out 3*% | 1 | 


in the ſame manner another warrant on the ſecond *convic- < 10. f. 30. 
tion which ſeveral warrants poftea, ſeilicet, 2 Septembris ann» Authorizing 4 
| | (97 x 7 proſecutor to 

detain an offender until a return ſhall be made to a warrant of diſtreſs does not gr ay a juſtice 
from direQting ſuch warrant to « conſtable. A conſtable may be indicted for refubing to make a 
return to a warrant which is returnable. §. C. Salk. 380. 11 Mod. 53. Fort. 127. 1ho' no place 

is appointed ſur it's return. S. C. 1 Mod. 53. Fort. 127, Matter of record when but inducement 
need not be ſited with a prout patet per recordum. 8. C. Fort. 127, R. acc. ante 35. On an in- 
dietment for not returning « warrant upon 2 convict ion, the frar-m+ent of the conviction is but in cuce- 
meat. S. ©, Fort, 137, On ſuch indiꝗ ment the jury may came from the place whe: e the warthnz 
wes delivered and the place where the neglect to retuin it is ſtate to have occurred only on ſuch an 
indictmient if the warrart is ſtated to have been male returnable at à certain day then paſt, and that 
2 to wit on the day it beary date it was delivered to the defendant, it hail be taken that 
2 ery was made before the day appointcd for the return. Vide Str. 233. 4 Saund. 169. Burr, 
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Rrcina ſupradifio, were delivered to one Richard Myatt, then being 
8 one of the conſtables of the hundred of A. in the ſaid county, 


viz. apud Felpham praedictum in comitatu praedicto to Be exe- 
cuted: the ſaid Hyatt afterwards, viz. the ſaid ad of Sep- 
tember, at Walburton in the ſaid county, and within the ſaid 
hundred, by virtue of the ſaid ſeveral warrants, levied the 
money of the goods of Nah; yet the ſaid Wyart, the ſaid 
ad Septemb. anno ſupradicto, ſeu unquam poſlea to the taking 
of the indictment non fecit, nec fieri cauſavit, pracfatis the 
juſtices, ſeu eorum alteri, aliguam retornam of the ſaid war- 
rants, or either of them, ſeu gualiter et quomodo executi fue- 
rint warranta illa, vel eorum alterutrum, preut he was com- 
manded by the reſpective warrants, ſed retornam of the ſaid 
warrants, or either of them facere to the ſaid juſtices, or 
either of them, illicite, ob/tinante, et contemptuoſe adtunc apud 
Felpham pracdictum in comitatu pruedicto recuſavit et denega- 
vit, et adhuc recuſat et denegat, &c. The defendant to this 
inditment pleaded not guilty ; a venire facias was awarded 
de uicineto de Felpham, and he was tried and was convicted at 
the aſſizes. And a certiorari was brought by the direction of 
Gould judge of the aſſize, and the record removed into the 
"2 king's bench. And there, after. three ſeveral arguments by 
| Mr. Mountague,' Mr. Eyre, and Mr. Whitaker for the de- 
fendant, and by Mr. ſerjeant Broderick, and Mr. ſetjeant 
Gheſhyre, and Mr. Attorney. for the queen, judgment was 
given for the queen, and the defendant fined 200/. which 
was the ſum levied, by the opinion of the three judges 

_ againſt Hol chief juſtice. | 
The. caſe was argued ſeriatim. And firſt Gonldjuſtice ar- 
d for the queen as to the firſt objection, that the con- 
ble is not obliged by law to execute the juſtices warrant 
in this caſe. That ſtrikes at the act of 13 Car. 2. , 1. 
c. 10. againſt deer-ſtealers, for there in the ſame manner 
as here, the penalty is directed to be levied by way of diſ- 
treſs, upon the goods and chattels of the offender, by war- 
. rant under the juſtice's hand before whom ſuch conviction 
Gall de made; but no officer named, who ſhall execute the 
warrant, no more than here, But upon both acts, the con- 
ſtable is to execute it. For the penalty is to be levied by 
warrant of the juſtice; therefore he is not to levy it him- 
ſelf, and therefore he muſt ſend the warrant to his officer, 
which is the conſtable, And a conſtable of a hundred is as 
much an officer to the juſtices of peace, as a conftable of a 
pariſh. And he is properer, becauſe he has a larger juriſ- 
_ dition, for the goods might be out of the limits of the 
gther's juriſdiction. Beſides, when this power is veſted in 
the juſtices of peace, they muſt proceed to execute it, in the 
ſame manner as they do other things in their power. As if 
an act of parliament were to make any thing a nuſance, the 
party. who ſhould be guilty of it muſf be proceeded againſt 
of conſequenee in the ſame manner, as for a nuſanceat com- 
mon law. | TNA a 
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As to the ſecond objection, that when the conviQions 
are ſet out, there is no concluſion prout patet per recordum, 
and that the venire facias is only de vicineto de Felpham, and 
not of Arundel, where the warrant was made, and Walber- 
ton, where it was executed ; whereas it ought to have been 
from them as well as Felpham, I anſwer, that thoſe matters 
are only inducement, but that which is the gif of the 
charge, and makes the offence, is the contemptuouſſy not 
returning the warrants. And there was a caſe Paſch. 
16 Car. 2. Rex verſ. the overſeers of the poor of St. Cle- 
ments, 1 Sid. 208. 1 Keb. 696. 697. 732. 749. which 


comes up to this; where the defendants were indiaed for 


not obeying an order of ſeſſions; and exception was taken 
to the indictment, becauſe there was no place laid where the 
order was made ; and it was held to be good, becauſe the 
neglect was the gi of the inditment, and the order was but 
inducement, But it is otherwiſe in caſes of indictments for 
forging a deed at one place, and publiſhing it at another; 
the jury muſt come de vicineto of both places. 


As for the power given in the act to the proſecutor 
to detain the perſon convicted in cuſtody, till a return 
can be made to the warrant of diſtreſs ; from whence 
it is inferred, that the proſecutor is alſo to execute the 
warrant of diſtreſs ; that ſeems to me to be nothing to the 


purpoſe. 


Powys juſtice for the queen: it is requiſite there ſhould be 
a return made of the warrant, that the juſtice of peace may 
know what is done upon it. Firſt, becauſe of dtviding the 
money levied as the act direAs, which is to be directed by 
the juſtice, Secondly, becauſe if there be 'not ſufficient 
diſtreſs to be had, there is to be another puniſhment in- 
flicted, in the nature of a ſecond judgment, viz. impriſon- 
ment for a year, and the pillory. "Thirdly, the act of par- 
liament directs the offender to be kept in cuſtody, durin 
ſuch reaſonable time as a return may be had to the 24 
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of diſtreſs; which ſhe ws the act intended the warrant ſhould 


be returned: and the return of the warrant is part of the 
execution of it. And a conſtable refafing to execute a 
warrant of a juſtice of peace, is indictable. And fo is 
2 Rol. Rep. 18. hes he hep 1 T-S5 
As to the objeQion, that the conſtable is not obliged to 
execute this warrant; it was intended by the act of partia- 
ment that the conſtable ſhould execute it. For the m 


being to be levied by warrant under the hand of the juſtice, - 


and it not being ſaid in the a& who ſhould execute the war- 


officer attendant on the juſtices of peace. And beſides 
there are ſeveral things appointed in the act of parliament to 


rant, the conſtable muſt execute it, who is the 4 oa 
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Recina be done by the conſtables; as detaining the offender in 
Warr. cuſtody, till a return may be made to the warrants, /e/. 4. 

. ſearching for. veniſon, ſkins of deer, and toils, ſe. 3. which 
ſhews that the law- makers looked upon him as the proper 
perſon in this caſe. And as to the objection, that it may 
as well be the proſecutor, becauſe power is given to him 
by /e#. 4. to detain the offender till a return may be made 
of the warrant; I anſwer, that he is only named for that 
particular purpoſe, | 
As to the objection of the want of prout patet per re- 
tordum, that is but inducement, and the gi of the offence 
is, the not returning the warrant. As to the objection, 

that there is a miſ-trial, I think this is the very beſt place 
from whence the jury could come, it being the place where 
the warrant was delivered, which is the place which has the 
neareſt relation to the offence. Alſo this indictment is for 
a nonfeaſance, and therefore any place may be laid, it is not 
material what; but the place that is laid here is as right as 
can be. Alſo it would have deen good, if it had been, that 
he refuſed generally, without any place, 


* Powell juſtice, for the queen. The queſtion is, if this be 
a good inditment, and I hold it is; a neglect of duty in an 
officer is indictable at common law, and this is an indict- 
ment'at common law. And that takes away the exceptions 
to the indictment from the ſtatute. For this is no otherwiſe 
an indictment upon the ſtatute, than that the ſtatute makes 
it the conſtable's duty to execute the warrant. | 


But it is objected, that the executing of this warrant is 

pot made part of the conſtable's duty by this ſtatute. But 

to this I anſwer, that conſtables are known officers to 

Juſtices. of peace. And if an act of parliament ſays, a juſtice 

of peace ſhall grant a warrant; of. conſequence, of law it 

muſt; be to the conſtable. Conſtables were officers at com- 

mon law, they were conſervators of the peace for. things 

| within their view, and. ſome held they might take a bond. 
(a) Ace. Cro. But they (a) are not judges.of record. But eyer ſinee jul- 
Eliz. 33 ices pf the peace have been etected, conſtables, haue been 
07 their officers, and conſtant experience is ſo. Secondly, 
Jaa, rhe juſtices of peace canngt command the ſheritf, unleſs. power 
Heri without is given them ſo to do in the ack of parliament. ,. And that 
ſpecial power ſuppoſal, that the party ſhould execute the warrant is harſh; 
8 or that is a practice nevet known · in the law; but it.ouſt be 
e by the, uſual, officer. And I believe there ate many 
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fays, that a conſtable of a hundred was not an officer at 
common law, but created by the ſtatute of Wincheter, 
13 Ed. 1. ft. 2. c. 6. But I hold that he was an officer at 
common law, and the ſtatute of /Yinchefter only enlarged his 
authority in ſome particulars, And ſo it was held by my 
lord chief juſtice Hale, in the caſe of Rex verſus King, 
3 Keb. 197. 239. And the caſe of The King verſ. Samois, 
Hil. 16 & 17 Fac. cited for it. And the new authority, 
which was given them by the ſtatute of Wincheſter, was what 
occaſioned the miſtake. And fo they are officers of the 
peace, and officers to the juſtices of peace, where no parti- 
cular officer is named. 
The convictions are but inducement, and therefore they 
may be pleaded without prout patet per recordum ; the gi/? of 
the offence is the not returning the warrant. And there are 
many caſes, that where a matter of record, which is alleged 
in pleading, is only iggroduttory, it is not neceſſary to aver 
it by the record, | 

The warrant requires a return, ſo is the warrant itſelf ex- 
preſsly. And it is neceſſary on the frame of the act of par- 
liament. For, as my brother Powys ſays, the offender is to 
be kept in cuſtody, till a return may be had to the warrant 
and for that reaſon the return ought to be ſpeedy, that if 
there be ſufficient diſtreſs, the offender might be delivered 
out of cuſtody ; or if not, the juſtice might proceed to give 
ſuch farther judgment as the act directs. And in, order 
to that, the juſtice qQught to know what is done on the 
warrant. | | | 

It is objeRed, thirdly, that the venire facias ought to have 
been from all the places mentioned in the inditment. But 
as to this, the difference is, where the matter in iſſue ariſes 
nin ſeveral places, there the venye muſt be from all the places, 
As where a preſcription for a way from 4. through B. to C. 
is in iſſue, the tenue muſt be from A. B. and C. So where 
the appendancy of common in A. to lands in B. is traverſed, 
the jury muſt come from both places. But though a matter 
ariſing in another place if neceſſary to be given in evidence, 
yet if the iſſue be not upon it, it is otherwiſe. And to that 
purpoſe is the caſe of Clerk ver/. Word, Hutt. 39. Hob. 305, 
1 Jones 2. where the plaintiff declared, that he was ſeiſed 
in fee of a houſe in D. and that the defendant was ſeiſed in 
fee of ſeven acres of land in D. and that he and all thoſe, 
&c. had had a way over the ſaid ſeven acres to a place in S. 
and that the defendant had plowed up the ſeven acres, Qc. 


and upon not guilty pleaded, the venue was from D. only, 


and it was reſolved to be well ; for not guilty being pleaded, 
the zort in plowing up the way is only in iſſue, though the 
right to the way muſt be proved upon the trial; and there- 
fore the venue need be only from D. otherwiſe if the defendant 
had traverſed the preſcription, And the difference is, where, 
the preſcription is in iſſue, and where the tort only, As upon. 


a plea. 


— 
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2 plea of not guilty, 3 Cre. 619. Sidenbam verſ. Robins ; an 
ation for ſtopping a way ; the ſame caſe, and the ſame 


difference. 3 Cre. 751. Leeds verſ. Shakerley; an action 


upon the caſe for ſtopping his water courſe to his mill, and 
the declaration of a water-courſe running by three vill. 


A. B. and C. to his mill, and that the defendant flopped the 


water-courſe in A. and upon not guilty pleaded, the venue 
was from A. only, and held well, the iſſue being not guilty; 


_ otherwiſe, if the iſſue had been upon the preſcription, 
2 Crs, 631. Barbolt verſ. Kent, raviſhmeny of ward ; the 


Plaintiff declared, that the anceſtor of the ward held lands 
in S. and T. of the plaintiff, as of his manor of S. c. and 
the defendant raviſhed the ward apu4 8. and upun not guilty 
pleaded, the venue was from S. and affigned for error, be- 
cauſe it ought to have been from the manor of 8. or from 
that agg T. but reſolved to be well, not guilty being plead- 
ed : for then the iſſue is upon the raviſhment, which is laid 
at S. but otherwiſe if the iſſue had been upon the tenure, for 
then it ſhould have been from the manor of S. and T. And 
yet in both thoſe caſes the tenure, and alſo the water · courſe, 
myſt be given in evidence; but the iſſue is directly upon 
the tort, and but incidentally upon the tenure, &c. But it 


is objected, that the venue ought at leaſt to have been from 


two of the places ; Felpham, where the warrant was de- 
livered (and that place all agree it ought to come from, for 
that is the moſt material thing) and it ought to be alſo from 
Walberton, the place where the money was levied. But 
that I deny, for the matter of the money being levied might 
have been left out of the indictment, though it will be an 
aggravation of the fine, for the offence is not returning the 
warrant. And in caſe this had been an action to recover 
damages, this might have been an objection, becauſe the 
jury ought to have inquired into the levying the money, in 
— 4 to have enabled them to aſſeſs damages. But upon 
this indictment it was enough to prove à delivery of the 
warrant. Cs Mun . | 

As to the objeQion, that there ought to have been a place 


expreſſed in the warrant, where it ſhould be returned; that 


yy not neceſſary, nor ever is inferied in any warrants. 
nd if the juſtice was not to be found, that would have been 
a good excuſe for the conſtable upon his defence; but we 
muſt preſume he was in the way. If indictments will not 
lie in this caſe, the act of parliament will ſignify nothing. 

Halt chief juſtice for the defendant : I make no queſtion 


but an indiftinent will lie in this caſe, but I do not like 
this. The conſtable is a proper officer to execute the 


warrant; :but that which ſticks with me is, that there iv 
neither time nor place mentioned in the warrant, when 
where it ſhould be returned ; whereas there ought to be 
oth ; and all proceſs in the ſuperior courts are 


e conſtable feek the juſtice all over the county! Indeed 
* original 
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driginal writs in this court are returnable wbicunquey but RSI 
the ſheriff is an officer to this court, and therefore muſt take Wer 
notice where the court ſits. But bills in this court have 
a place of return, and ſo has all proceſs that iſſues out of 
the common pleas and exchequer. And it is reaſonable 


© for the juſtices of peace, who have but a ſpecial authority, 


to inſerr a place of return in their warrant. 

2. The time when the warrant was returnable is not ſet 
out. All that is ſaid is, that it was ad certum diem longe 
abhinc pratteritum; but the certain time ought to have deen 
ſet out, for it might be delivered after the return was out. 
It (a) is ſaid, that peſſea, ſcilicet, the ſaid ſecond of Septem- 


' ber, it was delivered to the conſtable the defendant to be 


executed; but that is but evaſive, for it might be deliyered 
after, and alſo after the return was out, and it is not ſuf- 
ficieatly laid, that it was otherwiſe, And if it was fo, then 
the not returning it is no offence; for a man is not bound 
to execute a warrant, that is deliyered to him after the re- 
turn is out; for after the return is out, the warrant has loſt 
its force. The indictment would have been better, if it 
had been for neglecting to execute the warrant, for if he had 
not paid every perſon their ſhare, the defendant had not 
executed the warrant. | 

The caſe cited by my brother Gonld of the King ver/. the 

s, was a plain cafe, becauſe the non- 

execution was in the pariſh of St. Clements. But there is , 
no more reaſon in this cafe to ſay, the neglect was at Felp- 
bam, than at any place elſe,” r ee 1 | 

As to what has been ſaid about a high conſtable, though 
the caſe of Sharrock v. Hannemer, Cro, Eliz. 375. is, that 
a high conſtable cannot arreſt a man for a breach of the 
peace within his view, for that he was not ſuch an officer, 
nor conſervator of the peace, wheteof- the common law 
takes any notice, for he is not mentioned in any book; yet 
that has been ſince conttadicted in my lord Hab's time, 
Mich. 25 Car. 2. 3 Keb. 197. 230- And it has been held, 
that a high conſtable was an officer at common law, and 


Judgment wean ven far the queen p the opini of the 
thiee puſer judges Nt e 16 ” * 1 | 
Upon the former arguments of this caſe, the chief juſtice If a fte give 
* Powell, 22 court held, that in caſe an offender was — pa 
but once convicted, and had goads only ſufficient to ſatisfy feng, ty be to» 
part of the ſum forfeized, that his goods could not be taken, ved by diftreſs, 


f | <P and for want cf 
— impoſes. « corporal puniſhment, and a party 9 whom there js a fingle conviction only, 
I to ſatisfy a part of the ſum only, his goods ought not to be ſtized, but the cor- 
or ment ſhould be inflited upon him, 8. P. 12 Mod. 54. Fort. 129, 128. 132. 
N. 4 r againſt a man, and be has goods ſufficient to ſatisfy one, and 
gs, + o de levied under one conviftion, and the corporal pusiſhment ſhould 
ed upon him under the other, S. P. 11 Mod. 54. Fort, 1342, - San ' | A 
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em but he muſt be impriſoned for a year, and ſet in the pillory; 

| rab. But in caſe he were twice convicted, and had goods ſuf- 
. ficient to ſatisfy one conviction, but not both, he ſhould 
pay one, and ſuffer corporal puniſhment for the other. But 


the law never intended he ſhould ſuffer both ways upon one 
_ - conviction, to pay part, and be ſet in the pillory for the 


reſidue. 


, * 
* 


1 ä 5 The chief juſtice ſaid, that upon the return of want of 
( Videante diſtreſs, the (a) juſtice of peace ſhould make a record of 
845. it, and give judgment for the corporal puniſhment. 


The chief juſtice and Powell alſo held, that the conſtable 
was not obliged to return the warrant itſelf to the juſtice, 
but might keep that for his own juſtification, in caſe he 

' ſhould be queſtioned for what he had done; but only to 
+ "give him an account what he had done upon it. 
The chief juſtice held, that it was- not neceſſary, to ſet 
out the convictions in the indictment at large, but only 
 Jhortly, that ſuch an one was before ſuch and ſuch juſtices 
convicted fecundum formam ſlatuti, et ſuperinds a warrant was 
1 ir tos. 4 ; 7 K 1 y 14 a 
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In an action A N action of debt upon a bond of 2000. the defendant, 
= ee | without craving eher of the bond or condition, pleads 
appears the pe- that he was diſcharged by the act of poor priſoners 2& 3 
nalty (hall be of this queen, cap. 16. e chief juſtice took the excep- 
condeied 35 the tion, that the condition of the bond not appearing, the 


Vide ante 529. whole 2000. muſt be taken to be a debt, ang conſequently 
- the defendant not within the act of parliament (though in 
truth the bond was only for payment of 100/.). and for this 
reaſon judgment was given for the plaintiff by the whole 
court. Fer they could not take notice, but that the whale 
2007. was a juſt debt to the plaintiff, _ 
The chief juſtice ſaid, that there were three'ſorts of diſ- 
charges by this act. Firſt, the original diſcharge by the 
juſtices of peace at ſeſſions out of actual cuſtody, eh, 
if a perſon ſo diſcharged was arreſted again, there was 4 
ſecond diſcharge upon common bail. And a third, whereby. 
the body of the debtor was exempted from being liable to 
" (s} Vide ante be taken in execution. But that the (a) proviſo extended 
| to all theſe, that no: perſon ſhould have any benefit of any 
of them, that was indebted above the ſum of 100/. princi- 
pal money and damages. 5 


Pewell juſtice ſaid, that if the money in the condition was 
not paid at the day, the intereſt was damages“. ' 
+  ®. Note this caſe was adjudged in Michoolmas term following, ane inferted bere by miſtake. 


- , 1 
1 \ * * 3 - 
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Regina ver/” Peirſon. 


$. C. Salk, 332, 


" A Writ of error of a judgment given at the ſeſſions for An indie ment 
the county of Middleſex at Hickes"s-hall by the juſtices 1 

of peace there, upon an indictment, which ſets forth, that any one for bein 

the defendant ſuch a day and year, and at divers other days, 8 

at ſuch a place, fuit et adhue eff communis lena, Anglice a — — * 

common bawd, et pro commodo et lucro ſuo proprio adtunc et meet and com-, 

ibidem quaſdam male diſpoſitas perſonas tam homines quam mulieres 1222 

in diverſis domibus lupanaribus convenire, ſcortationem et forni- 256. 311. 

cationem committere, adtunc et ibidem illicite 8 in con- 1 Sid. 282. 

temptum, Ac. To this indictment the deſendant pleaded 4 2 to 

not guilty, and was convicted, and fined 100/. And the pc, 

judgment was reverſed; for the indictment ought to have bawdy-houſe it 

n, for keeping a common bawdy-houſe. But what is my R- ace. 

charged in this indictment is but ſolicitation of chaſtity, *** 3*'* 

which js a ſpiritual offence, and not inquirable or puniſh- 

able at common law. And ſerjeant Broderick relied on the | 

difference in 1 Roll. 44. n. 8, 9. where it is reſolved, that 

for ſaying a woman is a bawd, no (a) action will lie at 

common law; otherwiſe, if you ſay ſhe is a bawd, and 

keeps a bawdy-houſe; becauſe that is an offence inquitable 

and puniſhable in a leet, _ | 


It was agreed both by the court and counſel in this cale, A lodger who 
that if a perſon was only a lodger in a houſe, yet if ſhe ven her room to 
made uſe of her room for the entertaining and ateommo- — 
dating people in the wiy of a bawdy-houſe, it would be fornicators is to 
keeping of a bawdy-houſe, as much as if ſhe had the whole be conf dare as 
houſe. (6) | . * — 


R. ace. Str. 1100. 10 Mod. 3% 6 D. acc. Str. 11004 


Regina ven, Weſton. 
fm defendant was adjudged by two juſtices of the If « fatute ans 
peace, to be the father of a baſtard child; and the cboriſes juftices 


order being removed into the king's bench by certiorari, 2 far zue. 
ſeveral exceptions were taken to i ** 2 


ment of money 

vn doe the firſt payrient! to be made before the expitation of a week from the waytng el the order, 
1. That the juſtices had ordered the weekly pa ments-to 

be made upon a particular day, vis, every — in 


— —— dope $ to order forthe ˙ of the poor they may diteRt to be paid 


An adjudication by two juſtices in the fingular number,/as we doth adjudge, is void, B. E. Sali, 


4 122. Holt, 107, 
Vide Shaw's Pariſh Law. c. 37+ ſ. 28. 


Ggz | 5 which 


#198 


RzG1NA 
Vs. 
Wz3rox. | 


Vader s power 
to make ſeaſes 
reſerving the 

rent annually, 


the tent may be year was up, às if the year ended at Chriſmnas, and it was 
mate Payee ef referved at Michaelmas, it would be well, purfuant to the 
power; which Holt agreed. 9 


in the middle 


ders of the poor, the 


. to. maintain it cited Fulwead't caſe, 1 Cre, 489. where F. 


| jog and taking a woman. away 


But Hott held it was well enough, and that if an order had 


 * the overſcers. 


_ caſe had depended two tetms, and been ſeveral times ſtirred, 
the order. 


* 


Trinity Term 4 Annæ feginæ. 
which they had gone beyond the power given them in the 
ſtatute; for computing the time from the making of the 
order, the week was not up on the Monday, But Holy 
chief juſtice beld that it was well; and if it was before the 
day the week was up, yet payment before the day was 
payment at the day, And Peel juſtice ſaid, that if a 
man had a r- to make leaſes reſerving the ancient yearly 
rent annually, yet if it were reſerved upon a day before the 


2. That the money was ordered to be paid to the over- 
ſeers of the poor, whereas it ought to have been ordered to 
have been paid to the inhabitants of the pariſh generally. 


been made before the 43 of Eliz. which conſtituted over- 

e juſtices of peace might have ordered 
the money to have been paid to two or three of the inhabi- 
rants of the pariſh, and fo hoy they may order it to be paid 


7 I 


. Bot the great objeftivn' which ſtuck long with the 
Equrt was, that after the recital of the order when it came 
to the adjudication, it wn, we the ſaid juſtices doth adjudge, 
inſtead of do, the ſingular number for the plural. Mr. Zy 


others were indicted on the, 3 Hen. 7. c. 2. for aſſault- 

— ſorce and marrying ber 
againſt, ber, will; and the indictment was cepit inſtead of 
ceperunty. and notwithſtanding that exception taken, jet 
judgment of death was given againſt the defendants. But 
Holt chief juſtice ſaid, that the anſwer, which is reported in 
the book to have been given to the objection, is not ade- 


quate to it, and is ſo very odd, that he feared the reporter 


was miſtaken, and ordered the roll to be ſearched; and upon 


. ſearching, the roll. was produced in esurt, and was irt. 
Hil. 13 Car. 1. Rat. 24. inter placite corona, and was not 


£epit as it was reported to be in the book, but ceperun!. 
And ſo that caſe being. removed out of the way, after tht 


* 


the court for that exception the laſt day of the term quaſhes 


the very ſame fault in it, * 


. ti 128 a 3 Doth adjudge, and upop n 
certiorari that was quaſhed, Hil. 4. Annae B. KR. 


ne 


rr 


Err 


— 


ie 
1e 
e, 
me 
F. 
t⸗ 
el 
of 
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Regina wer - Baines. 


HE defendant was by order of ſeſſions, for ſeveral 
groſs miſdemeanors, turned out from being clerk of 
tze peace, and the order was removed into the 
Court by certiorari; and for ſeveral exceptions to the order 
the court were all of opinion to quaſh the order; when 
Mr. Attorney took an exception to the certforari, becauſe it 


was to remove omnes ordines verſus Baines et Atkinſon nuper 


fates, and the order removed was verſus Baines ouly, and 
appeared to be made after the tee of the writ. And the 
court ordered counſel of both ſi 
And it was argued by Mr. Wed and Mr. Broderick for 


Mr. Baiser; and by Mr. Attorney of the other ſide. It was N. 


ſaid for Baines, that the words ought to be taken diftribu- 
tively ; as if B. and C. releaſe to J. all actions, which they 
have agaiaſt A. it will releaſe both joint actions, and alſo 
ſeveral ones : that theſe writs ought to have a liberal con- 
ſtruction given them, becauſe they are to inſpe@ the pro- 
ceedings of other courts : as upon a certiorari a Cauſe en- 
tered, or an order made, or an indictment found, after the 
tefle of the writ ſhall be removed. That there is a great 
deal of difference between a tertiorari and a writ of error; 
for a cernorars is general, to remove omnes ordines, but a 
writ of error is tied up to ſuch a particular record between 
ſuch an one plaintiff, and ſuch an one defendant, in ſuch a 


plea ; and therefore a writ of error of a judgment between 


A. plaintiff, -and B. and C. defendants, will not remove a 


1499 


A certiorari to 
remove all pro · 
c:edings againſt 
two perſons will 
not remove any 
proceedings 
apainſt one 
them alone. 

S, C. Salk. 157. 
R. ac ante 


to ſpeak to this point. 


Whether 2 
certiorari to 
remove an order 
lately made will 
remove an order 
made after the 
teſte of the 
certiorari. 

Vide ante 8361 


poſt 1305. 


judgmont in a ſuit between A. . plaintiff and B. defendant : 


but a certiorari to remove omnes ordines verſus A. B. and C. 


will remove all orders againſt any of them. And ſo is the 


caſe of the King v. Lovet, 3 Keb. 102, a tertiorari to re- 
move an indictment of force, unde L. et T. indiclati funt 5 


againſt L. only; for they held, that a certiorari was joint 
and ſeveral, but otherwiſe of a wit of error, which would 
„ 2 2 8863 I not 


” ah 4% &,% 5 


4 


and the court held, that that would remove an indiament 


120 
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not remove a ſeveral indictment. And even in a writ c 


error, in the caſe of Gay v. Adams, 2 Saund. 291, 292. the 
writ of error was directed major et aldermannis civitatis ſuae 
B. ac majori et conflabulariis flapulae B. necnon vicecomitibus 
ejuſdem, as ballivis majori et  communitati ejuſdem curiae 
Tolſel, ac ballivis et communitati curiae ſuae pedis pulverizati, 
et eorum cuilibet, to certify a record of a judgment loquelae quae 
uit coram vobis in curia noflra crvitatis praedifiae fine brevi 


 noftro, &c. and the record certified was, placita in curia domini 


- 


regis Tolſel civitatis praedictae, coram A. et B. tam vicetomitibus 


comitalis civitatis praedifiae guam ballivis majore et communitate 


"ejuſdem eivitatis, &c. though the record certified was not 
before ſo many as the record deſcribed in the writ of error, 
yet it was held to be well, becauſe the coram vobis ſhould be 
taken diſtributive; as coram all the ſaid officers, or any of 
them. So in the caſe of Ord v. Morton, Leiv. 211. the 


[writ of error was of a judgment in ejectment before the 


biſhop of Durham, and ſeven others by name ; and the re- 


cord certiſied was before the biſhop and eight others: and 


the record was held to be well removed : for ſo the parties 


be right named, any other variance will not hurt. The caſe 


of the (a) King v. Feſſebrook, ante 609. was, a certiorari ta 
remove all orders againſt A. B. and C. and the caſe was, 


that there was a joint order againſt A. B. and C. and ano- 


ther againſt two of them, and another againſt one of them 
only; and it was reſolved, that the joint order was only 

removed, and not the two laſt. But the reaſon of that re- 
ſolution was, becauſe the court took it, that the firſt was 
the only order was intended to be removed. Mr. Broderick 
urged farther, that there was a great deal of difference be- 
tween writs of error and certioraris. For writs of error are 
to deſtroy the judgment, and therefore ought to be taken 
ſtrictly; and therefore the caſes of writs of error will be 

no rule to govern this caſe; that a writ of error can remove 

but one record, though there were many records that would 

anſwer the deſcription, nay, though there were more that 
were the ſame totidem verbis: but that it was otherwiſe of 
certioraris. He (aid, that the caſe of Foſſchrook was as it is 

cited; but that it was reſolved by the three judges, ab/ents 
Holt chief juſtice. 3 Keb. 102. was directly contrary, and 
ſo was 1 Roll. 395. Chaney's caſe, 37 & 48 Eliz. if a cer- 


tiorari iſſues to remove an indictment of forcible entry 


againſt ſeven, naming them, where but four of them only. 
are indicted, yet it ought -to be removed. He ſaid, that 
joint words in all mandatory or prohibitory writs are taken 
geiz and ſeverally; as if a mandamus be to ſwear two per- 
ſons duly elected, in (h) the return both their elections muſt be 
anſwered. He cited Yelv. 212. and remembered the differ- 
ence there taken, between writs to remove a record, 28 


pones, recordares, &c. and writs to defeat a record, as writs 


ene name of Rig r, Bavane wr 
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of error, and writs af falſe judgment. And cited the caſe Breuna 


the procedendo, Fitz. procedendo 3. where the procedendo ie 
. the aſſize to — been arraigned beſore two juſ- 8 
tices, and jn truth it was arraigned before three, and yet 
good, And 3 Hen. 6. 2. Bro. Recordare 2. Fitz. Replevin 2. 
where a pone in a replevin was ſued at the ſuitof the defend 
ant, and the words were, et dicas pracſato R. the defendant, 
where it ſhould have been J. the plaintiff; and well. For 
the plea ſhall not be held upon the pore, but upon the plaint. 
And it has not been feen, that a writ of pone or recordare 
has been abated, for they have loft their force, when the 
plea js removed. [But note, ſays\Brogk, that if the pone be 
between the plaintiff and a ſtranger, it is a void removing, ] 
And in the principal caſe there the record is held to be well 
removed, though the judges cannot proceed to-examine the 
errors. He ſaid, that joint words ſhould be conſtrued ſe - 
verally, and cited the caſe in Dier 34. and Moore 164. Bel- 
lingham's caſe, where W. B. and L. B. are pardoned omnia 
et omnimoda utlagaria _ praefatos M. et L. ſeu verſus eorum 
alterum promulgata ; and though the words of the pardon 
were joint yet it was allowed ; becauſe it ſhould be conſtru: 
ed ſeverally according to the ſubje matter, ſcilicet, felonies, 
which cannot be joint: but it ſhould have been, et eorum 
aliguem. So the ſtatute 13 Elrz. c. 1. makes it treaſon dur- 
ing the queen's life to ſay, that ſhe is not, nor ought not to 
be, queen of this realm of England, and of the realms of 
France and Ireland: and yet where one ſaid, that the queen 
was not queen of France nor of. Ireland, ſaying nothing of 
England, it was refolved to be treaſon, notwithſtanding the 
word and, which was taken as er. 1 And. 133. 2 And. 149. 


Mr. Attorney General ſaid, that Mr. Broderick agreed, 
that in caſe of a writ of error no other record could be re- 
moved, but only one that anſwered the deſcription in the 
writ of error. Now a certiorari does not differ from a writ 
of error in reaſon, nor the nature of the thing; for upon 
this writ the record ſhall be examined. And the reaſon - 
why this writ is brought is, becauſe a writ of error does not 
lie upon an order of ſeſſions; and the word terminar; in this 
, writ ſignifies only finally determined. And agreeable” to 
this was the reſolution of that caſe in the year 1700, cited 
by Mr, Weld. In that caſe, there was an indictment againſt 
all three, and another againſt two of them, and another 
againſt one of them only; and they were all removed up: 
_ but the court would proceed only on that againſt all three; 
which agreed with the deſcription in the writ. As for 
Mr. Weld's reaſon of that caſe, becauſe the court took it, 
that the joint indictment was the only one intended to be 
removed, that will not ſupport. the reſolution ; for if the 
writ be in iis nature joint and ſeveral by conſtruction of 
| 684 | law, 


1 
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law, they muſt have been all removed, becauſe the full im- 
port of the words of the writ muſt be anſwered; and it ia 
not a matter of election, to return them all or part only, 
| becauſe the words of the writ =_ that ſuppoſition are not 
ſatisfied by the retarn of part onl - And the certiorari was, 
he 


oni ot fingula — ava conſtant form of cer- 
tiorarit is to make them joipt and ſeveral, viz. omnia et 


|  Jmgula indictamenta againſt A. and B. or either of them: and 


if what is contended for of the other ſide ſhould take place, 
if there were a joint indiament or order agaiuſt A. and B. 

and ſeveral indictments or orders againſt each of them, if 
one of them only ſhould bring a certiorari, this would re- 
move not only the ſeveral order or indictment againſt him, 
but the joint one againſt him and the ether two. For, as I 
ſaid before, it is not in the election of the officer, to return 
up one, and keep back the other. He ſaid, the caſe of 
Keble was not againſt him; for that was only, that a cer- 
tiorar; might be joint and ſeveral, which a writ of error 
could not bez which I agree. But then there muſt be ſeve- 
ral words, as it muſt be intended there were in that caſe, 


The caſe in Yelverton he ſaid was for him, but what would 


be a full anſwer to that caſe, and alſo to the caſe in Saunders, 
was, what was held in the eaſe of lord Cromwell v. Andrews, 
Yebo. G. that if the record is recited right in the writ of error 
in the names of the parties and the thing recovered, it 
would be ſufficient to remove the record, though there were 


fr variance in the Judges in the number of them. 


2. Another exception to the certiorari he ſaid was, that i it | 
was omnes ordines nuper fatter, which tied it up to orders 


made before that time; and this order returned up was 
made after the 7ef{e of the writ, And theſe proviſional cer- 


fieraris oughs to be worded generally, fucbos. 
- Mr. Wald anſwered to this exception, that it was refolved 


to be well in the caſe of 2 v. Smith, ante 836. where the 


certibrari was to remove a plaint tunc nuper kevatem, and yet 
beld, that it would remove a plaint levied between the 7 
vu return of rhe ener, 8 


- Upon the firſt ſpeaking to the eng In Michaelmas term n 30 
the chief juſtice ſaid, that a writ of error was only of one 
judgment, but a e nien affect more args or in- 


| ene, 


| Pewell, What is the meaning of petagin the words, ot 
either of them, in theſe writs of certibrari? In that caſe 
eited out of Saunders the court went much upon the con- 


ant forth of vrits do that court, kth had * Ong 
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that way: and I heard chief juſtice Saunders ſay ſo. To 
which the chief juſtice ſaid, it would be hard to maintain 


that judgment other wiſe, 


Upon the ſecond argument of this caſe in Hil. 30 Holt 
chief juſtice ſaid, that the certiorari was to remove all orders 
againſt Atkinſon and Beines; and that there was no order 
againſt A. and B. but only againſt B. If a man brings an 
aſſumpſit againſt A. and B. upon the promiſe of both, and 
upon evidence it appears to bave been the promiſe of one of 


them only, the plaintiff cannot recover 3 for always when 


two perſons are named, it is underſtood of them jointly, 


unleſs it be ſaid, or any of them : but it is joint in common | 


parlance. As to the caſe of a pardon to £. and B. of 
all offences whereof A. and B. are indicted, that muſt be 
taken ſeverally from the nature of the thing z becauſe the 
offences are ſeveral, and conſequently ſo muſt the operation 
of the pardon be. A man may have one prohibition to ſe- 
veral ſuits, but then it muſt appear ſo in the writ, Soa 
man may have one certiorari to remove ſeveral indictments, 
but then the writ muſt mention ſeveral indictments. And 
here the juſtices of peace cannot certify indictments or or- 
ders made by them into this court, without a writ of cer- 
tiorari, as juſtices of oyer and terminer may; and therefore 


the removal of this order, whether removed or not, depends 


upon the efficacy of the writ, 


Pewell. I thought you would have ſearched for the writ 
in that caſe in Keble; for notwithſtanding any thing that is 
faid in that book, the writ in that cafe might be joint and 
ſeveral, And Holt ſaid, that where a report of a caſe is 
doubtful, it ought to be verified by the record. 


Powell, How do you anſwer the caſe of, the King ww 


| Foſſebrook? Antebog. 
Afterwards in Ach, 4. the certiorari was quaſhed, be- 


cauſe it was not ſufficient to remove theſe ſeveral orders ; 
and a new writ granted: but it was agreed to be a good 
writ, to remove a joint order againſt H. and B. | 


Holt chief juſtice ſaid upon ont of the arguments of this 
caſe, that the juſtices of peace had beſt *have a care, of 
_ ihe order they ſhould geturna different from the 
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Tow Mics. 3 Hyde qui tam, &c. ver}, Fareridge. 
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Rot. 304 0 | 
Q. Whether the HE caſe was, a ſult commenced in the admiralty 
moms. of Neal- court” for ſeamens wages, and the defendant below 


1 pleaded the ſtatute 21 Fac. of limitations, and that the con- 
extends to ſuits tract was made above ten years before the ſuit commenced; 
* ;. and the judge below over- ruled the plea. . And the defend- 
nerd wages, $, ant below moved for à prohibition, for refuſing the plea; 
C. F< 424- and the court 'granted it, with a direQion to declare upon 
Aar — 2 it, that the matter might come judicially in que ſtion; which 
ſome difference Was -accerdingly done, and the caſe put into a declaration; 
, * os 43- and upon a demurrer to it, the caſe was ſeveral times argued. 
reed. 4 23+ And when it ſtood for the reſolution of the court; Holt chief 
c. 16. . 17. 18. juſtice took an exception to the plea below, that it was ſaid, 
7 it does, He that the contract was made above ten years before the ſuit 
contract was Commenced, which was not material; for the cauſe of 
made ten years action did not accrue by the contract, but by the determina- 
ee de tion of the voyage, and it did not appear when that was; 
. the ſoit, is bad. for that might have been within fix years before the ſuit 
Vide ante 338. commenced, though the contract was made ſo long before; 
oo. and wages are not due till the determination of the voyage, 
h  whenſoever the contract is made. And therefore the plea 

ought to have been, that the voyage determined above fix 

years before the ſuit commenced. And for this fault, if this 

plea had been pleaded to an action brought here, we ſhould 

have over- ruled it; and conſequently they below have done 

well in over-ruling it, and therefore a conſultation muſt be 

granted; elſe the matter were conſiderable. ; 


o 


Pmawell, This exception is fatal, for your prohibition is 
founded upon the judge of the admiralty's refuſing to allow 
© your plea, which was no more than he ought to do, for 

that fault in it. Dad 


And aconſultation was granted upon this point per totam 
curiam. But note, that the court inclined,” that a conſulta- 
tion ſhould be granted on the merits. For Holt ſaid, that if 
| a contract is made on the high ſea, this ſtatute cannot 
« be pleaded in the admiralty to a ſuit there for it, be- 
c̃auſe they, have original juriſdiction of the cauſe, and are 
not within the act. And by uſage immemorial they have 
ſued in the admiralty for mariners wages, though the con- 
tract was at land; and the ſtatute ſeems by the penning, to 

be aimed only againſt ſuits at common law. 
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| Bond ver/. Barnes. & 
| Record poſt Vol. 3. Pp. 52. | 


HE defendant pleaded another action pendent in In an »fion by 


abatement, and began his plea thus, viz. petit j udicium — a — — 
di narratiine, and concluded it thus, unde petit judicium de f Ihe ahi. 


narratione pro eadem cauſa pendente, et quod narratis caſſetur e tion, and that 


and upon demurrer Mr. Branthwayte prayed judgment final, n 
upon the authority of the caſe of Medina verſ. Stoughton, ' confidered as a 
Trin. 12 Will. 3. B. R. ante 593 where he alleged, it had plea in bar. R. 
been reſolved, that the commencement and concluſion to Via 5 7c 
the declaration was in bar, in this court. = the V 5 e -1 
abſente Holt, held it to be in bar, and gave judgment an Millingen, 
—_= the firſt opening. | B. R.H.27 G. 3. 


But it ſeems, that it was only a plea in abatement ; and 
no ſuch matter was reſolved in the caſe cited, but the con- 
trary; and the judgment was only a re/ſpondes oer in that 
Caſe, 5 3 * 


Miſnomer was pleaded in the ſame manner as before in 
he caſe of North verſ. Baker this term; and judgment final 
given the laſt paper day, when the court was full, upon the 
opening of the caſe, and the manner of the plea. But it 
was not oppoſed, there being no counſel for the defendant. 


Colefatt ver Newcomb. 


& Miniſter of à donative was ſued in the eccleſiaſtical 74, oirituat. 
court, for that when be read prayers, he did read not court cannot de- 


the whole ſervice, but left out what parts of it he thought fit, 7 * . 


and for preaching without licence, And Mr. King moved for R. acc. 7 Mod. 
a prohibition, upon a ſuggeſtion that the church was a dona- 31. D. acc. 

tive; and he argued, that donatives were exempt from the OW gs 

Juriſdiction of the ordinary, and that it was a lay thing, and panic 2 
the biſhop could not viſit it; and that if the incumbent was n miſcoudu& 
guilty of hereſy, the ordinary could/ not meddle with him, for 1 1 1 
the parſon was privileged in reſpe& of the place; but the 640. 7 Mod. 3. 


patron might by commiſſion examine the matter, and upon P. acc. 3 Salk. 


cauſe deprive him. Yelv. 61, 62. Fairchild perſ. Gairg, A. for omitting 

2 Cro. 63. S. C. and Co. Lit. 344- 4. that the founder ſhall part er- 

yilit them; and Bro. Praemunire 22, to the ſame purpoſe, Sebi i 
ing without licence. R. acc. 12 Mod. 640. Semb. cont, 3 Salk. 241. 3 Wul. 361. 


But Powell, obſente Holt, took the difference ; where the 
ſuit in the eccleſiaſtical court is in order to deprivation, and 
where only for reformation of manners ; in the firſt caſe the 


court will prohibit, but not in the laſt; and therefore, if in 
| this 


* » , & 
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Sor zrarr this caſe the ſpiritual court proceeded to deprivation, tho 
court would prohibit them, but not till then. He ſaid, he 
had known prohibitions denied frequently to ſuits againſt 
parſons of donatives for marrying without licence, He 
faid, that by the old canon law preaching was no part of 
| | the miniſter's office, however it came to be ſo much in 

+47 vogue now); but only reading maſs, and adminiftring the 

el. ſecraments ; and no body preached then without licence of 
-.-- -.,_— the biſhop, but he appointed preachers. And he ſaid, that 
A mandamus Dow lince the act of uniformity, 1 Elia. c. 2. if the biſhop 
"Hes to compel a denied to grant a licence to a parſon, who was fit to preach, 
b wr {heady they —. grant a mandamus to him to grant one, and that 
wo f parſon who by. the act of uniformity the eccleſiaſtical juriſdiction was 
La 992- ſaved... And the motion was denied. 

Note, Mr. Mead and Mr. Salleld, both of the Mid: 
Temple, told me, they had both known the chiefjuſtice take 
the ſame diſtinction, that the parſon of a donative was liable 
to the eccleſiaſtieal juriſdiction, as he was-a member of the 
eccleſiaſtical body, for perſonal offences, though for matters 
relating to the church he was exempt and therefore the ſpi- 
ritual court could * deprive him: but for drunkenneſs, or 

e 


preaching, hereſy, they might cenſure him; and that ſeems 
upon conſideration of the caſe in elverton to be the better 


| Opinion, 
Mariners may IR James  Mountagui tnoved for a probibition to a ſuit 


foe for mow in the admiralty for ſeamen's wages, upon a ſuggeſtion 
coort ef adm, at the contract was made by at land. But upon 
ralty, notwith- reading the ſuggeſtion it appeared to be general, that the 
ST, 4 Contract was made at land: Then the court directed him to 
written contract mend bis ſuggeſtion, and make it, that it was by deed. And 
made at hand. he amended it, and made it per ſcriptum. But the court 
Salle. 27. bl I. held, that that (e) was not ſufficient, for it might be by 
Str. 968. Burr, Writing, and yet not by deed ; and if it were ſo, that would 
1944-3 Lev. 60. not alter the caſe, for notwithſtanding the writing; it is but 
* - a parol contract. But Sir James Montague urged, that it 
was a ſpecial agreement, but that the court held did not 


draw it from the admiralty's jurifdiQtion. And the motion 


* " . 7 , 
3 was denied, Pd 
| (-) Vide poſt 1536. | * K > ww 4 
5 44 BUK rn 
TW ROT , 
* | \ 
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1 i ASI 5% : 


Mich, Term 4 Anne reginz 3207 


HE plaintiff brought an action of debt againſt the ˖ 
| defendant on A - T qa . _ * 1 Ae 
the defendant to Thomas Fox Eſq; deceafed ; and this the delendant 
was brought by the plaintiff as adminiſtrator to the 5er Peet 
id Thomas For as to this bond only, in truſt for Sir Andrew admin tr. ton to 
ackttt, The bond bore date the 2oth of May 1695. „e J in 
The adminiſtration was laid to be granted by the arch- 2e 34g. 693. 
biſhop to the plaintiff the 14th of May 1705. The de- pol 1249. 
fendant, after an impatlance with ſalvit fibr omnibus et om- 
nimodis exceptionibus ad billam praediclam prayed oyer of the 
bond and condition, The bond appeared to be entered into 
to the ſaid Thomas Fox, as warden of the Fleet priſon; and the 
condition was, if the defendant do, ſome time within the 
ſpace of two years next enſuing the date hereof, indemnify 
and ſave bartnleſs the faid Thomas Fox from all actions, that 
are already brought againſt the ſaid 'Thomas Fox, for the 
eſcape of any priſoners, that have eſcaped but of the Fleet is 
priſon, then the obligation to be void, e. Then the de- d. may in 
fendant prayed cher of the plaintiff's letters of adminiſtra- | 
tion, and had it; and then pleaded in abatement, that this 
bond was at the time of the making, and yet is, a ſecurity 
entered into to the ſaid Thomas Fox, as warden of the Fleet 
iſon, and relating to the faid office of warden of the 
et; and that before the granting the faid err 
to the plaintiff, the arebbilhop, the 6th of February 1904, 
granted letters of adminiſtration bonorum jurium et creditorum * _ .- 
#iati *Thomae Fox ds) uni, quoad tt qudtenus omnia redditys | 
pro cameris debita et jecuritates per obligatidnes judicia froe alfrer 
8 tune mtratas did Thomas Fox, ut guaridiano de 
Fleet, ac etiam tata beneficia advantagia fumman it ſummas 
monetae, quae obtineri poterint ea rations de et ab aliqua prese 
Jive aliguibus prrſonis quibuſeunque et omnia 'beneficia exinde ha- 
benda, cuidam Fohanni Clements, &c. prout, Oc. and then 
he avers, that John Clements took on him the adminiſtration, 
and is alive, and thoſe letters of adminiſtration in full force, 
Ec. To whith'iplea-theplaintiff demurred. And excep- 
tion was took to it by Mr. Pengelly, that this was matter in . 
bar, and couſd abt be pleaded in abatement, becauſe it per- 
ſectly deſtroys al right of action in the plaintiff; whereas © 94 
in a plea in abatement, the (a) defendant ought always to (A. vec | 
give the plaintiff à better writ : and the difference is, ante 7778. 4 
where-it is: pleaded in the plaintiff or defendant -himfelf, or £* he books + 
in z ſtranger z as if the fuit-is againſt the defendant as ex- I 
ecutor, the deſondant plends, that J. S. died inteſtate, and 
adminiftyation was granted to him, this is no bar, bur 
leadable only in abatement. 2 Lev. 190. Granwell v. Sel- 
55 2 Cre. 15. But where "the plea is, that a ſtranger isn 
5 1; i - : >. | Executor | er 


* 


Abr. 78. pl. 3. 


- 


„ Mick; Term 4 Ann regine. 
Haczzry executor or adminiſtrator, it is a bar. Dier 202, p. 694 
Tixkr. | 1 
nun. 18. 1 Brownl. 977 Felv. 115. 7 H. 6. 13. 3 H. 3. 

14. 4 H. 7-17. 31 H. 6. 13. 9 H. 6.7. G H. 102, 
2 Roll. 3, 20. warrant this difference. See Ce. El. 111. 


| Againſt which Mr. 8383 urged for the defendant, 


that though this might be pleaded in bar, (which he ad- 

- mitted). yet it might be pleaded in abateinent too; and 
that there were ſeveral caſes in the books, where it was 
| held, that matter in bar might be pleaded in abatement, 
10 H. 7. 11. Br. Brigf 543. If a man pleads a plea 
in abatement, and he cannot come to the matter which 
goes in abatemeat, without ſhewing che matter in bar, the 
plea in abatement ſhould be took, as outlawry. So in waſte 

in the tenet, I may plead a ſurrender in abatement, and yet 

78555 ä at. is 4 bar. 95 ju replevin, property in a ſtranger may 
be pleaded in bar or abatement... 2 Roll. 2. 64. Go. Fac. 
519. Salti v. Shelton, N inch 26. wet þ H. 6. 12. . 
1. 1 Ventr. 249. Wildman v. Norton. Hale chief juſtice 
«„ fſaid, property in the defendant may be pleaded in bar or 
a abatement. 2 Med. 214. Major & Stebbing v. Bird & Harri- 

fon. 34 H. 6. 1. Receipt of part of the debt is plead- 
able in abatement, yet it may be pleaded in bar. 


But per totam curiam, the plea is only in bar, and cannot 

be pleaded in abatement, for the reaſons mentioned by 

X Pengelly ; and therefore à reſpondes oufler was awarded, 
* Plain abate” Note, this plea was pleaded, after imparlance. See for 
parlance Vide that 3 Lev, 330. 2 Lutw. 963. Hunleck v. Petre, general 
$7. 7094+ non-tenure es, after ſpecial imparlance; otherwiſe 


after general imparlance, 3 Lev. 55. But ſee that record 
- £s) R. acc. Str. 53 that it is a ſpecial imparlance. Privilege (a) is not 


822. pfeadable after ſpecial imparlance. 1 Sid. 318. Truſſell v. 
. 0 86 
„n N £15 


o 


Neton & Uxor ver/. Hatter,” + 


Heſband and FF HE plaintiffs brought an action of aſſault and bat- 
e —_ tery, for a battery committed on them both; judg- 
a battery 6n ment by default, and à writ! of enquiry was executed 17 
them boch. of Aſay 1705, and intire damages, viz. 94. 10s. was given. 
Acc. 7 Roll. And on the return of the writ of inquiry judgment was ar- 
J. 10. 


the huſband for a battery on the huſband, Baſer term 


laſt. After which they brought a new action, only ſor the 


re eit for « dug en the wife, the damoum n be made to +920 


— 


5 Ce. Rebinſon's caſe, . And all theſe bogks, viz. 21 H. 6. 


reſted, 'becauſe the wife cannot be joined in an action with 


a 4 # * * . 
* 
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battery committed on the wife, and laid it ad damnum „ 
Jobannis the buſband, On not guilty pleaded, verdict was Narrzs. 
given for the plaintiff. And Mr. Ketelby moved in arreſt of 
judgment, becauſe it ought to have been ad damnum ipſorum, 

the damages in ſuch caſe ſurviving to the wife, if the huſ- 

band dies before they are received; and cited x Sid. 387. 

Heff v. Byls. And of that opinion was the court, And 

Me. Raymond moved to arreſt their own judgment for ex- 


pedition. 
Gravely ver/c Ford. 
\ HE plaintiff brought an action of-trover againſt the A feldiag is « -,; 

| fendant de duobus equis, and on not guilty pleaded, the bore. 
iſſue was tried before the lord chief juſtice Holt, laſt ſummer — of the 
aſlizes at Horſham in Suſſex, And on evidence it appeared, ef - 
that they were geldings: whereon Mr. Conyers counſel for zeldiag will ſup- 
the defendant inſiſted, that the plaintiff ought to be non- * 2 
ſuited for this variance ;z he having declared de duobus cuir, no. 5 
whereas he ought to have declared de duobus ſpadenibus. 

And on the importunity of -the defendant's. counſel, the 

Chief juſtice ordered the jury to give a verdict for the 
plaintiff; agd he ſaved this as a point, but ſtrongly inclined 
for the plaintiff, Afterwards, after Michaelmas term, 49, viz. 

Dec. 10, 1705, Mr. ſerjeant Hall attended the chief juſtice 

at his chamber. in Serjeant's inn. in Chancery-lane, for the 
defendant; and Mr. Raymond attended for the. plaintiff, 

And ſerjeant- Hall cited Lutw. 1354, Mellor v. Borking, 
treſpaſs tor taking vaccam; the defendant juſtified the ſei- 

zure de una juvenca, and though in other reſpects the juſtifi- 

cation was good, judgment for the plaintiff, But the chief 
juſtice held it clearly good, and ſaid it was the ſame pcie, 
and that ſpade did not ſignify. a gelding any more than any 

other creature gelt; and that in treſpaſs:for a treſpaſs done 
cum equis, bobus, waccis, &c. evidence of a treſpaſs with 
geldings maintained the declaration ; and therefore ordered ' 
the po/tea to be delivered to the plaiatiff without any diffi- 
culty. Note, if the writ contains leſs than the count, it 
is ill; as if the writ is, Quare clauſum fregit, and the decla- : 
ration, Quare clauſa, c. Cro, El. 185. Edward v. Pa 
Watkins. ' 80 if (a) the writ contains more than the ( R. e 
count; as replevin de averiis, declaration of a horſe, Cro. 4. ſed vide 5 G. 
El. 330. Hafi v. Chaplin. So in Lutw. 1181. Gizs v. 13. fb 
Dams, % Ventr. 151 Cro. El. 829. rion v. Palmer. 
See 2 La- 137, 8. Aden v. Harrin | | 
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wi; Ale. Regina ver). Guliton, Stubbs, et alios. 


. B. R. n. 26. | . * 
ment THE defendants were indifted at the general quarter 
—＋ de r 1 feffioos of the peace held for the county of 5 olk 


og by adjournment, for that they the 25th of 

1 ay 1704 vi et {rom viz. gladiis baculis et cultellis, apud 
Vide 1 Hawk. e. Zuff Bradenham in. comitatu praedidto, riotoſe et routeſe ſeipſes 
| * {. 2. ante congregaverunt et afſemblaverunt cum intentione ad aligyid illici- 
5* A... ibidem agendum et perpetrandum, et pacem dictat domina- 
— af. Teginae perturbandum; et fic afſemblati exilentes ad quendam 
ſembled to %% locum in Eaft' Bradenham prasdicte, in venella, Anglice the 
| fomething un- lane, ibidem ducente ab Eaft Bradenham praedifte ad S. in co- 


Mew explicitly 18 of Fuly 7 


— 1 prandictv, quo guad. quereus Edu. Beagham armigeri 
: aa valntiam 100. adtuncfletit at crevit, rietoſe et routoſe ac- 

* - »  eafſerant, tt guercum illud ipfins'B. B. wi ot armis, Ic. riotoſe, 
Feoentaſe, illidtey et manu'forti, ſuccidorumt et preſtraurrunt; in 

 ___ mnalunrimemplum; r. In Trinity term laſt Mr. ſerjeant Well 


moved, this indictment might be quaſhed, becauſe to make 
it a riot; it ought to be ſhewn what unlawful act they aſ- 
ſembled to wo, and it was too general to ſay, 
illiritum agenum. Secondly, it was perfectly falſe Latin, 
guoddam guerrus, et quertum illud; ſo that it does not appear 
any oak grew there at all. And the court made a 
rule to ſhew: cauſe this term, G. Whereupon Mr. Ray- 
mond urged, 1. That it was not neceſſary 40 ſhew- what: 
_ unlawful act they aſſembled to do, ſo that they did aſſemble 
to do anunlawful act; for if hey aſſembled to do one, and 
did another, it would be ia riot. 2. It appeared they did 
do an unlawſul act, for they cut down an oak, and the 
falſe Lain could vitiate. Sd non allocatur; for per curiam, 
it is 100 general, and the act ought to be ſhewn, that the 
court might judge, whether the act was unlawful or not. 
Beſides, they ſaid they would not encourage ſuch ill- drawn 
indictments, c. and therefore it was qualhed, | 


2919910 21 . 2 1 2 N 9813102 99742 5 1 
| Peoond perf, Underwood. 
Anexecutor can- T N an indebitatus o/fumpfit\brought by the plaintiff Am- 


not maintain an 


tion for money A nuell Pond AS executor of Charles, Pond deceaſed, for 

dag and received money reteĩ ved. by the defendant; owing to the teſtaror for 
Ms pos wages (he being 2 /ſeaman)- after the teſtator's death. On 
the dibis of the hot guilty .pleaded, it appeared on evidence at the trial, 
' tztator under an that beſote the will was fonnd, adminiſtration, &c. was 


erben rome. granted to Arne Pond a ſiſter of Chariel Prad, and that 
ed adminiſtrator ſhe made a warrant of attorney to the defendant to receive 


before the wil! ' 
was found, and paid then erer to the adminifirator, R. cont. Salk/ 27. pl. 14. vide Burr. 1984. 
Cowp. 565. S6. 7 | | PD his 


* 
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is money, being 234. by virtue of which warrant he did Pens 
receive it, and paid it to Anne before any notice given of em, 
this will. And by the direction of the lord chief ſtice 
Holt, before whom it was tried at Guilaball the fittings 
after Michaelmas term 1705, the plaintiff was nonſuited: 
for by him, though all acts done by an adminiſtrator, 
where there is a will are void, and ſuch an action in this 

caſe would lie againſt Anne Pond; yet it is hard to make 
the defendant liable, having paid the money over, before he 
knew of the will, to the adminiſtrator, - | 


Burdett ver; Newell. 

A Rule was made to ſhew cauſe why 2 prohibition On moving for 
A out not be granted to ſtay a ſuit againſt the plain-  prodibition to 
tiff, in the court of the archdeaton of Litchfield, for not — Ye 
going to his pariſh church, nor any other church, on Sum- a plea, the party 
days or holidays, nor receiving the ſacrament thrice a year: __ _ 
upon ſuggeſtion of the ſtatute of Eliz. and the toleration 3 
act, 1 & M. c. 18. and then qualifying himſelf within faQts in che plea, 
khat act, and alledging that he pleaded it below, and they 
refuſed to receive bis plea. And Mr. Raymond ſhewed 
for cauſe, that this fact was falſe, and that the plaintiff 
was not a diſſenter, nor had qualified himſelf ut ſupra, and 
therefore hoped the court would not allow the rule to ſtand, 
unleſs he had an affidavit of the fact; for by that means 
any perſon might come and ſuggeſt a falſe fact, and oult 
the ſpiritual court of their juriſdiction. Quad curia conceſſit, 
and therefore the rule was diſcharged. Mr. Garter counſel 
for the plaintiff having no aſfidauit. Cay 2 


Wiggins ver Ingleton. 

N an action brought for mariners wages for à voyz e A 
I from Garelina to London, it appeared, mo the, da 5 — | 
ſerved three or four months, and before: the ſhip: came to his voyage hal | 
London, which was the delivering port, he was impreſſed he ths pare of 
into the queen's ſervice z and afterwards the ſhip arrived at the voyage be 
the delivering pott. And ruled by Holtz on evidence at bag fle n 
Guildhall, that the plaintiff: ſhould recover pro tanto as he preſſed, if the 
ſerved, the ſhip coming ſafe to the delivering port. After- ie ouc of which , 
wards in another cauſe, the fittings after this term at Guild- e pony 
hall. between Chandler and Meade, in ſuch an action it ap- 4clirering port. 
peared, that che plaintiff was hired by the defendant. at | 
Carolina to'ſerve on board the Fane ſloop, whereof, the de- | 

fendant "was maſter, from Carolina to England, at 3. per g. hip is 
1 £ * n e p- — then the ſhip was took wed the? he 
rench privateer and ranſomed ; and juſt as ſhe came off 27 de 1a»fomed 
of Plymouth, the plaintiff was impreſled, U. and then — — gh 
Yor, II. x 5 Hh n / er ſhip theig wages. 
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Wiang fſhip came fafe into the river of Thamzs, where ſhe diſpoſed of 
elk ron. Her cargo: and by Holt, the plaintiff can have no wages, 
the ſhip having been took by the enemy and ranſomed. 
| Mr. Raymond inſiſted, that in that caſe he ſhould recover 
pro rata, and that the uſage among merchants was ſo; 
which Folt ſaid, if he could prove, it would do; but 

wanting proof of it, the plaintiff was nonſuited. 


Vue ante 330. A N aQtion was brought in Middleſex on an obligation, 


1% Mod. 7. 1 "YL the condition was to pay a ſum of money at ſuch a 
2 81, place in Londin. The defendant, after cyer of the bond 
275 1 Lev; 20%. and condition, pleaded payment at the day, Sc. And on 
3 Reb: 654. 675. iſſue joined, it was tried in Middleſex before the lord chief 
691- poſt 1214. juſtice Holt, and verdict fot the plaintiff. And the laſt day 
| of the term Mr. Harris moved in arreſt of judgment, that 
this ought to have been tried in London. But held, that 
according to the caſe of Croft and Baite in 1 Saund. 246. 
and ru v. Brigs. 3 Lev. 394. and Dame Calverley v. L- 
ving, ante 330. it was aided after verdict; by the judges 
_ Powell, Powys, and Gould, Holt being abſent. 


Tyſon ver, Paſke. 


A fherfmyy N N action of debt was brought by the ſheriff of Cam- 
maintain an ace bridgeſhire, upon the 29 Eliz. c. 4. for his fees for 
movin _—_ executing an elegit; and upon ni debet pleaded, there was 
ex-cution. S. C. à verdict for the plaintiff, And Mr. Page and Mr. ſerjeant 
rar 209- 335: Cheſbyre took feveral exceptions in . arreſt of judgment. 
* Firſt, chat no fees were due for executing an elegit within 
the ſtatute, and conſequently that the action lay not; for 
the land extended may be of little value, and thereſore it 
is unreaſonable that the ſheriff ſhould have poundage of 
—, © -» the whole debt. And where the land lies in ſeveral coun- 
A hheriff is in» ties; à man may pay more in fees than his debt. And the 
titled to pound- "Caſt" of Bridge and Cage, 2 Cro. 103. was Cited : an aſuny- 
28 rlevir. S. C., fit, in donſideration that the plaintiff would execute a writ 
Salk. 209. 333- of elegit for a friend of the defendant's, to pay, Oc. and 
- Hole, 338. held; that no adio would lie, though the money promiſed 
to be paid-was no more than his ſhilling pence came to, 
| In anſwer to this exception ſerjeant Parker cited the caſe of 
Tn en a&tion for Spring v. Erdes which was intr. Hil. 28 & 29 Car, 2+ C- 
ſich pouncege} B. Nit. 14,10. where in the very ſume action judgment 
den the declaras wis giwen fot the plaintiff, and that jvdgment affirmed it 
ſhew that the the king's bench, the record of which aſfirmance is Hl. 
gun 30 Car. 2. B. R. Rot. 386: As to the objection, 
der e fete the land ſhould happen to lie in ſeveral counts 
T ee 4 verdict for the theriff preſume that it uss. * 0 
No obJeRtion cap be made aſter a verdiſt on accougt of the rant of # was. dere 
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there was nothing of that in the preſent caſe. The reaſon 


of the caſe in 2 Croke he ſaid was, becauſe in that time the 
judges held no action would lie upon the ſtatute ; but that 


has been held otherwiſe ſince. 1 Cro. 286, 287. Jones 
| 207. where actions are maintained by ſheriffs for fees for 


executing capiat ad ſatisfaciendum. 


Holt chief juſtice ſaid, that there was no reaſon why the | 


fheriff ſhould not have fees, as well for executing an elegit, 
as an extent upon a ſtatute, Upon the writ of elegit, the 
ſheriff returns, that he has taken an inquiſition, and ex- 
tended the defendant's land, and delivered it to the plaintiff. 
And there is a /iberate in the body of the writ of elegit, 
otherwiſe in caſe of an extent upon a ſtatute there muſt be 
a liberati, And in the caſe of the elegit, upon the return of 
delivery, the plaintiff may enter; and he can do no more 
in caſe of a ſtatute after a /iberate executed, for he muſt not 
enter by force. The return of liberari fect is a full execution 
of the writ of legit, and by that the plaintiff becomes 
tenant by elegit, and may maintain an ejectment; and he 
may enter and affign- his intereſt upon the land, and the 


aſſignment will be good. For the defendant's continuing 


in poſſeſſion after the return of the writ, turns the plain- 
tiff's eſtate to a right, and therefore he muſt enter before 
he can aſſign it over. | n | 


Powell juſtice ſaid, that the like caſe with this was ad- 
judged in the common pleas, while he fat there; that all 
the objeRions, that are here made to the action, were 
made there, and over- ruled: that the court there reſolved, 
that the ſtatute of Elia. mentioning extents, that ſhould 
not be confined to extents upon ftatutes only, but 
ſhould be carried to extents upon elqgitt, eſpecially when 
they were both equally liable to the ſame exceptions, As 
to the objection how it ſhould be, when ſeveral eegits were 
to go into ſeveral counties, they ſaid, they would give their 


reſolution in that, when it came in queſtion ; and therefore ' 


he was of opinion, that the ſheriff ſhould have his fees 
for executing an elegie., The other two judges agreed, 


| The ſecond exception, and which was the only one that 
ſtuck with the court, was, that the plaintiff had laid in his 


declaration, that the inquiſition was taken apud villam Can 
tabrigiae praediftar ; and there was no Cambridge mentioned 
before. And this objection was inforced two ways: firſt, 
that there was no venue where this fact, which was ſo ma- 
terial, and the very ground and foundation of the action 
was done: Secondly, that it did not appear, that this in- 


quiſition was taken within the county of Cambridge, as it 


ought to do, to intitle the plaintiff to his action. For, as 


Powell juſtice faid, there * more towns in England of 


h 2 that 
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Tron that name beſides that where the univerſity is, and for ought 
appears it might be one of them, where this inquiſition 
was taken, and conſequently out of the county, and fo the 
execution void, ahd conſequently the plaintiff has no cauſe 
of action. Nr . | 
After conſideration as to the firſt of the objecs 
tion, it was reſolved by Holt chief juſtice (to which the 
others agreed) that this was helped x aa verdict by the ſta- 
. tute, 17 Car. 2. c. 8. as no venue, the cauſe having been 
tried by a jury of the proper county. And he compared it 
to the caſe in 1 Lev. 207. upon an iſſue joined in an action 
of covenant, whether J. S. had any title to Shrob-walkt in 
the foreſt of hittleweed in the county of Northampton : the 
action was laid in London, and the venire facias was from 
Shrob-walk. And though it was agreed, that a walk in 
2a foreſt was but a liberty, and no place from which a 
: venue could ariſe, yet this want of a venue was aided 
. by the (a) 17 Car. 2. the iſſue having been tried by a jury 
of the county, where the matter in iſſue aroſe. As to the 
ſecond it was anſwered by the counſel for the plaintiff, and 
reſolved by the court, that that was helped by the verdict, 
for the iſſue being upon nil debet, if the legit had been ex- 
ecuted out of - Cambridgeſhire it had been a void execution, 
and conſequently againſt the plaintiff, and the jury muſt 
have found for the defendant, quod nil debet. And therefore 
a verdict being now found for the plaintiff, it muſt be in- 
tended that Cambridge is in the county of Cambridge; for 
it muſt be intended that a record was given in evidence of 
an inquiſition taken within the county of Cambridge. 
Jadgment was given for the plaintiff, 5 
(a) Note, this ſtatute has been confined flnce to the letter, wit. county where the action is 
laid; but that is not this caſe, becauſe the action here is lald in the proper tounty;”and tried there 
alſo, and ſo within both the letter and meaning of the ſtatute. Note to the xt: edition; vide. 
ante 3 30. 2212+ and the caſes there cited. et E 


"WY Mich. 2 2 1 Billings ven Eeds;. | 


Ann. B. R. 


V, . 


Kot. 270. ANN, | 8. C. Salk. 612. 5 
A man may let PON a ſpecial verdict in an action of treſpaſs for 
Ur 2 | taking the plaintiff*s horſes, the caſe was, a gentle- 


Having a licence Man here in town had a chariot and harneſs of his own, 
from the com- and contraQed with the plaintiff to furoiſh him with a pair 
— of horſes and a coachman whenever he ſhould have occaſion, 
: | and paid him for it 100 J. per annum. But the plaintiff had no 
licence from the commiſſioners of hackney coaches to keep 
hackney coaches, ' And whether any perſon could let coach 
\ horſes here in town to a gentlemar, to drive him about town, 
| except hehadalicence to keep a hackney coach, was the queſ- 
tion upon the 5 . & M. c. 22. And the caſe was argued by 
Darnall king's ſerjeant, and Mr. attorney general for 
dieſendant, but manifeſtly againſt the ſtream; the court * 
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the beginning conceived it a clear caſe for the plaintiff, 
And upon the ſecond argument the court gave judgment for 
the plaintiff, becauſe though in the beginning of the licenc- 
ing clauſe, ſz. 3. and alſo in the prohiditory clauſe, /e2. 5. 
backney coach or coach horſes are mentioned in the dis- 
junctive, yet that muſt be underſtood coach horſes to be 
uſed with a hackney coach. For all the other proviſions in 
the a& are reſtrained to hackney coaches, as the number to 
be licenced, the fine to be paid, and the annual rent ; and 
it the act had intended that keeping hackney horſes, diſtinct 
trom hackney coaches; ſhould have been licenced, it would 
have made ſome proviſion about it, and have reſerved ſome 
- revenue out of it. And Holt and Powell faid, that the for- 
feiture of 5/. being for keeping a hackney coach or horſes 
without licence, could be extended to no keeping of coach 
horſes, but ſuch as the commiſfioners had power to licence, 
and might have been licenced by the commiſſioners; but for 
the reaſons beforerwentioned hackney coach horſes diſtinct 
from a hackney coach cannot be licenced to be kept by the 


cence is not within the reſtraining clauſe. And they ſaid 
this would be a very hard conſtruction, for at this rate, if a 

entleman's horſe felt lame” he could not hire another, but 
muſt either buy another or lie ſtil : that this trade of letting 
out horſes had been uſed a long time, and was lawful for 


ought not to be reſtrained from it without expreſs 
words; that this particular manner of keeping a coach and 
hiring the horſes, was a method known and in uſe before 
this act was made. (a) 2 SOT 
Judgment was given for the plaintiff. 


do the firſt Edition, , 


Wallis ver, Lewis. 

i Pleadings poſt vol. 3. p. 835. 
N an action upon the caſe the plaintiff declared as ex- 

ecutrix, and the declaration ſet forth, that the defend - 

ant was indebted to her ut executrici for monies of the teſta- 
tor received after his death by the defendant to the plaintiff's 
uſe ut executricis; and being ſo indebted promiſed to pay, 
Sc. The plaintiff (a) had judgment by nil dicit, and à writ 
of inquiry of damages returned, And Mr. Dee moved in 
arreſt of judgment, that (b) the plaintiff had not in the de- 
claration made any profert of the letters teſtamentary. 


a promiſe to the executrix herſelf, the nami ng her executrix 
was but furpluſage. For if an executor gives an authority 


(%) Sed vide poſt vol, 3. p. 55- | (5) Vide 4 Ann. c. 16. . 1, 2+ 


commiſſioners, and therefore the keeping them without li- 


Holt chief juſtice. This declaration being grounded ow ; 
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any man to do by the common law, and therefore the ſub- 
le 


(a) Note, upon the argument of this caſe Powell ſaid, and the chief Juſtice agreed, that if A, 
kept a pair of horſes, and H. had a coach, and let them to B. who dtove them about with the coach 


as hackney, that this would be keeping a hackney coach without liceace in both of them. Note 


A man who ſues 
as executor, / 
where he might 
ſue in bis own 
right, need not 
makes profert 
of the letters © 
teſtamenmtary. 
wde 3 Will. 2. 


44 es 
An executor ©, 
may ſue in his. 
own right for 
money had and 


received after the death of the teſtator. R. sec. ante 446. R.,*cont. ante $58, 


H h 3 > to 
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Warriit. to anotber to receive money of the teſtator's, payment ta 
Lawis, that perſon is payment to the executor. 80 where J. 8. 
2.0 receives money of the teſtator's of his own head, the exe- 
cutor may if he pleaſes allow the receipt; and then it is mo- 
ney received to the uſe of the executor. So if an executor 
be poſſeſſed of goods of bis teſtator's, and they are taken out 
of his poſſeſſion, and the executq brings trover ot treſpaſs, 
he may in the declaration name himſelf execùtor if he will, 
* _ but he need not produce the will in court, becauſe he (a) is 
hall; there cites, ſuffelently intituled to the action upon his poſſeſſion, 
. And Powell (aid, that he might bring the action in big 
own name, though he never had actual poſſeſſion. 


| And afterwards. at another day upon the motion of Mr, 
"gs, judgment was given for the plaintiff, 


Tra mantakes Nan indebitatus afſumpſit for money received by the de. 
N 4 1 fendant to the uſe of the plaintiff as adminiſtrator of 
and ſells them, J. S. on non aſſumpſit pleaded, upon evidence the caſe ap- 
the owner may peared to be, that J. S. died inteſtate poſſeſſed of certain 
| - 4 rnakage oh riſh debentures ; and the defendant pretending to a right ta 
price for which adminiſtrator, got adminiſtration granted to him, and by 
they were ſold in that means got theſe debentures into his hands, and diſpoſed 


Teen of chem; ave the defendant's adminifiraion as repald 


ney had and und adminiſtration granted to the plaintiff, and he brought 
regeived, this action againſt the defendant for the money he fold the 
debentures for. And it being objected upon the evidence 
that this action would not lie, becauſe the defendant fol 
| the debentures as one that claimed a title and intereſt in 
them, and therefore — not be ſaid to receive the money 
\- 4 for the uſe of the plaintiff, which indeed he received to his 
Monk I T. L. own uſe; but the plaintiff ought to have brought rover of 
337- * Burr, detinue for the debentures; the point was ſaved to the de- 
3 93 fendant, and now the court as moved, and the ſame obs 
Cowp. 414; jection made, g a, 5 
reed > 23 5 TREES a ; 44 are. a ces 
Where a perſon Ppttell juſtice. It is clear the plaintiff might have main- 
— OGgR tained detinue or trover for the debentures z but when the 
| pnanteftate-ob- act that is done is * nature tortious, it is hard to turn 
yaino-lerters of that into a_contraQ, and againſt the reaſon of aſſump/its. 
da ben nd di But the plaintiff may diſpenſe with the wrong, and ſuppoſe 
his.properzy, bf the ſale made by his conſent, and bring an action for the 
his diner money they were ſold for, as money received to his uſe, It 
dee repugtaty. BD # HER 4c | Mi. * 5 
24 a freſh ons has been carried thus far already. Howardand Wood's c 
granted 10. the. 2 Lev. 245. Sir T. Jene 126. is as far; there the title 
rc 17 the office was tried in an action for the profits. N 1 
miniſler, the latter may recover from the former the money for which he ſold the inte ſtate a pro: 
Fein ug alpapſiet lor monty bad zd regcires, N 
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Holt chief juſtice. Theſe actions have crept in by de- Tanis 
grees. 1 remember, in the caſe of Mr. Alon, in a diſpute "Ss. . NY 
about the title to the office of clerk of the papers in this 
court, there were great counſel conſulted with; and Sir 
William Jones and Mr. Saunders were of opinion, an indebi- 


tatus aſſumpfit would not lie, upon meeting and conferring 


together, and great conſideration. If two men reckon to- Moneyorer-paid 
| upon a reckon- 


ether, and one overpays the other, the proper remedy in % a de 
L caſe is a ſpecial action for the money overpaid, or an —— — 
account z and yet in that caſe you conſtantly bring an inde- ther by a ſpecial 
bitatus 8 for money had and received to the plaintiff's pe gon eg 
uſe. Suppoſe a perſon pretends to be guardian in ſocage, or an indebi- 
and enters into the land of the infant, and takes the profits, e aNumphic 
though he is not rightful guardian, yet an action of account — ro 
will lie againſt him, So'the defendant in this caſe pretend- vide 1 T. R. 
ing to receive the money the debentures were ſold for in the 88, 343+ 
right of the inteſtate, why ſhould he not be anſwerable for An «Ron of 
it to the inteftate's adminiſtrator? If an action of treuer ada: — 
ſhauld be brought by the plaintiff for theſe debentures after guardian. 
judgment in this indebitatus afſumpſit, he may plead this re- A recovery in 
covery in bar of the action of treuer, in the ſame manner as {*4bitares a 
it would have been à good plea in bar for the defendant to bu. in ap 
have pleaded to the ation of trover, that he ſold the de- 

bentures, and paid to the plaintiff in ſatisfact ion. But it 
may be a doubt if this recovery can be pleaded before execu- 
tion, This recovery may be given in evidence upon nat 
guilty in the action of treuer, becauſe by this action the 
plaintiff makes and affirms the act of the defendant in the 


| Tale of the debentures to be lawful, and conſequently the 


| fale of them is no cogverſion. 


Afterwards, the laſt day of the term, upon motion to the 
court, they ve Judgnens for the plaintiff,” And Holt ſaid, 
that he could not ſee how it differed from an indebitatus 2 
Jumpfit for the profits of an office by a rightful officer againſt 

a wrongful, as money had and received by'the wrongful 
officer to the uſe of the rightful, © © . 


* 
. 


Courtenay veyſ. Strong, 

- $. C. Salk. 364. but very differently reported 6 Mod, 265, 

AY » the plaintiff declared, that the defendant, in An agreement 
«= conſideration that the plaintiff at, the tequeſt of the de- ar man fhall 
fendant had agreed wich him, that he * enjoy certain 
tinentiit in L. then in the poſſeſſion 0 ; 
onerabiles una cum aliis terris cum ſalutione. cujuſdam annu 15 — 


4 tus 401. tunc nuper conceſſi cuidam Fehanni Courtenay, pro dale 3 

without moleftation from the annuitant is not ſu ficli t conſideration f Q rd perſon 

ation is brought vyon W far the — — = 8 if s 
d 4 | ter mina 


aam terras cum per- lands which are 
the defendant, T's in bis poſſeſſion 


0 
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termino annorum tunc æt adbuc venturorum, quiete occupareh 


durante vita cujuſdam; I. L. abſque moleflatione ipfius Jacobi 


Courtenay (the (plaintiff) .ratione ejuſdem annualis redditus, 
.pcomiſed to pay the plaintiff, c. and alſo that the gefend- 


ant in conſideration, that the plaintiff at the requeſt of the 
deſendant had agreed with the defendant, that he guaſdam 


alias terras cum pertinentiis in L. pracditia, then in the poſſeſ- 


| Gon of the deſendant durante vita cujuſdam M. L. guicte occu- 
paret, promiſed to pay the plaintiff, c. Upon non fun. 


ſit pleaded there was a verdict for the plaintiff. And Mr. 


Hyre in Michaelmas term laſt moved in arreſt of judgment, 


. - , that bere was no conſideration, for the rent charge appears 
to be Jabn's and not James 8. * es 


| ; Mr. Squibh moved ſeveral times for judgment, and cited 


I Roll, 22. u. aa, ofſumpſit in conſideration that the plain» 
tiff at the requeſt of the defendant would permit the defend- 


ant to have and hold a meſſuage and land then in the 
occupation of the defendant to his ewn uſe, the defendant 
aſſumed to the plaintiff to pay the plaintiff 13 J. at Michael- 
mas after, for rent for the premiſes; and held a good con- 


ſideration, although it did not appear, that the plaintiff had 


any eſtate in the meſſuage at the time of the promiſe, and it 
did appear that the defendant was then in poſſeſſion of it. 
And 1 Roll. 29. n. 61. 3 Cre. 70g. afſumpſit, that where 
A. was indebted to B. and A. came to C. and intreated him 


to pay B. and promiſed to repay bim again, and thereupon 


2. Co 3+ 1.4. 


different, 


yet this caſe differed from that, 


» 


C. promiſed to pay the debt to B. and after did not pay it; 
A (e) may have an action againſt C. on the promiſe, be- 
cauſe of the mutual promiſe from 4. to C. whereby C. may 
be indemnified: and an action will lie for C. againſt A. 
upon it, even without averring payment to B. (And it 
ſeems to me, that B. alſo may have an action againſt C. be- 


ing the perſon for whoſe benefit the promiſe was made.) 


So here the plaintiff might maintain an action againſt 
the deſendant, without any other conſideration than the 
mutual promiſe from the plaintiff. to the defendant, 


To the firſt caſe Mr. Eyre anſwered, that the contrary 

bad been adjudged, Cre. El. 859. And if it had not been ſo, 

1 here the title to the 

tent charge, of the plaintiff's own ſhewing, was in ano- 
ther, viz. John Courtenay, and muſt be intended to con- 

tinue ſo, unleſs it had been ſhewn' to have been 

granted aut of him; in. that caſe the thing only ſtood in- 


Hunt chief juſtice... You' ſhould: bave ſaid, that the rent 
charge was afligned by John to James, the plaintiff, You 
would have us intend it, but we. cannot. Peel 


* *% . 
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Pawell juſtice agreed, that when it is ſaid in the decla- Covnrznay 
ration, that the rent was granted to John Courtenay, it muſt 4,0. 
be taken to be his rent. After this caſe had depended a 
Jong time, now. this term judgment was given for the de- 
ſendant. | 0 | 


Holt chief juſtice. The quiet enjoyment is no conſidera- 
tiop, for the plaintiff had no right to ew; 7 or moleſt the 
defendant; that right appears of their own ſhewing to be in 

obn Courtenay, a ſtranger. And a promiſe not to do a 

ing, which the perſon that makes the promiſe cannot do, | 
is nothing, no conſideration; but the promiſe granted on 
that, is merely zudum pattum m. 


Mr. $quib urged, that it was helped by the verdict, for 
now it muſt be intended to have been proved in gyidence, 
that the plaintiff had a title to the rent · charge. 


Holt, The (a) verdi& cannot help it, You myſt allege («) Vide » | 
> ſufficient promiſe in your declaration, | dend dgl. 
Powell juſtice. If the plaintiff prove the promiſe inthe "= 
declaration, he muſt have had a verdict. OG . 


Powell and the others agreed. Part of this caſe is of 
the report of Mr. Pengell, It #4: e 


Knight ver Barker, 
3 * Kemer $9 tt 
Rover was drought for 400 peciis, Anglice ends, of deal 


boards: not gui vein . verdict was for the 
plaintiff; an Sir ames Mountague moved in arreſt of 
Judgment, that it was -uncertain, what an end of board 
* — it — ſhew, bow many ſoot or inches they were. = 
nd after ſeveral motions, judgment was, given-for the 
Ret — — — boards ſeem to be g term of art, 
and are ſufficiently. knomn among workmen,  Stile 75. 
1 Kb. 34. Walcott v. Tappin. Find cp, Mn 75 


— 


v. 
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Where « josice NH E defendant was convicted hefote the Jord-mayor 
bs authoriſed to N of Tondon, upon = 16 8 2 1 c. de var __ 
within ling coals contrary tp that act, uiz. leſs than. 36 but 

Ing: . chaldron, Ge Ag dhe COR n being removed 
on %* into the king's bench by certiorari, it was quaſhed, becauſe 
ſpecify the place there was no place mentioned, where the coals pere (old: 
where the of= which oüght ic hae been, in regard that the power of 
- — the lord-mayor is only in cafe" of cls expoſed co fale in the 
| J city of Lenden and liberties thereof, If the coals were ex- 
poſed to ſile ws other "county, then the power of con- 

victing is in the juſtices of peace of chat reſpeQive county. 
And therefore the lord-mayor, to have intituled himſelf to 

a juriſdiction, ought to-haye ſhewn in the conviction, that 
als within the tity of London or the liberties 


the coals were ſol 
thereof; and for want ol ahat, tho gonviction is naught. 
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A writ of errov Writ of 'efror of a Jjudgiiont in che court of Berwici 
to remove 2 "the yrit of error wis, * * - 5 li laguelas quat 


int for a debt 
jay? will nor” it 
remove the re- 
cord of a plaint 
for a debt of 54 l. | ow | 
70. f. 4 7. ror wks quaſhed by the whole ftr. 

1. „ e ö 
Upon « writ of The judgment was for 30 J. and therefore ſerjeant Br. 
2 r would have had the words in the writ of error 4. 
deve — fut guodam debito 501. refer to judicii, and not to loquelaty, 8 
de quodam debito ſo being judicii de quodam debits gol. loquelar quae fi int, G. 

— g Ju | llowin 
Ibsen gag But Holt ſaid, that could not be, becauſe of the follow * 
idem A. 855 words, quod idem M. a prasfato K. exigit, which ties up 
R librarum** cannot refer to the word judigil, they muſh refer to the word 


4 


it, &t. te! quotlan debits "quinguaginta librarum, qued idem 
p buff pw Sl debt. nd for this: variance- the writ of 


* 
= 


"6. 
1 4 


ms oo f _ =. £& A. ac CA. 20 . , . Aru 


er wn 5. 
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words, de quodam debito 501. to the word loquela; for that Repay 
only is a demand, and not the judgment, the demand by warzon, 
the judgment being transferred in rem judicatam, . 


Regina verſ. Deman, 
H E defendant was indicted of perjury, and the in- Upon an indi&. 
dictment ſet forth a trial had before the lord chief ant tbe de- 


baron, aſſociate fibi J. S. by 2 prius in ſendant may 


3 and that move in arreſt of 
the defendant, being ſworn re the lord chief baron upon judgment . 
the holy Evangeliſts, depoſed ſo and ſo, which was falſe, e fkk. 
the defendant commit voluntarium per jurium corum the lord gn, not after 4 
chief baron, aſſociato ſibi J. S. Judgment was given againſt jndgment on de- 
the defendant by nibil dicit. And now the defendant ap- waer. 
pearing in court, ſerjeant Braderjek moved the court in bis unt an won 
behalf in arreſt of judgment; and it being doubted, whether gating that a 
he were not too late, Holt chief juſtice ſaid, that after judg- 1 
ment by nibil dicit judgment has been arreſted, but never en, agocirte 
after judgment upon demurrer. Then ſerjeant Broderick fbi A. B. by nifi 
took exception, that this oath could not be at the trial ſet ts in de- 
forth in the indictment, for the trial was before the lord * — — 
chief daron and the affociate; but the dath before the chief et ibidem in 
baron without the aſſociate; and the aſſignment of the per- — mee * 


Jury differs from the oath, for that'is'coram the chief baron fore the chief 


only, and that is 2 material part of the indiäment. And . nd focom- 
for this variance be prayed, that judgment might be ſtayed. before the chief 
| 2 . pi 1 © | n ociato 
fibi A. B. No objeftion can be © becauſe the trial and perjury are tated to bave been had 
mn ore the cf bore — fbi A. J. and the cath is faced to have lern 
| Holt chief juſtice, The trial is not ſaid to have been 
before the chief; baton, efoccatoſibig- nc. And the aſſociate 
need not be mentioned in every part of the indiftment, 
— the 8 is mentioned; but this is according 
to che conſtant ſotm; in the wi pricis proceſs, the Ai ringas, 
and the jurota, and in the continuances, the aflociate is 
never mentioned, but only in the-entry-of dhe peſlaa. And 
by the 18 Elz. c 22. which eres the vii prius in Middleſex, 
ere is no direftion, bse the jadge mould hate as 
er no Leen, ho ths e e d 
Powell juſtice, It ſhall be intended, that the afſociate 
did continue with the chief baron all the trial, ving been 
mentioned to have been there at the beginning. =o 


Mr. Eyre for the proſecutor ſaid, that the oath Md 

to de adtunc et ibidem in eadem curia. ; 2 85 
Judgment was given, that the defendant ſhould be ſet in 

tbe pillory. - * | 1 : * 


1 


1 
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Vaughan. verſ.. Lucking. 


FF CRY A N ation upon the caſe: the plaintiff declared, that 
Rating that the the defendant was paymaſter of ———, and in con- 
— was ſideration of, &s. promiſed the plaintiff, that he ſhould be 
he promiſed che his clerk," fo Tong as the defendant ſhould be paymaſter; 
plaintiff that be and avers, that he the plaintiff continued to ſerve him in 
2 ok 4 fervitio 8 till ſuch a time; and then the defendant the 
he the defendant Plaintiff extra ſervitium ſuum penitus dimiſit et expulſit. After 
ſhould be pay- - verdict for the plaintiff, it was moved in arreſt of judgment, 
are a Byway that the plaintiff had not averred, that the defendant con- 
the defendant in tinued paymaſter at the time he turned the plaintiff out of 
ery 2 his ſervice, and conſequently the plaintiff had not ſet out 
day, and that en à good cauſe of action; for the defendant was to continue 
that, day the de- the plaintiff his clerk, only ſo long as the defendant continued 
ſendant dimiſit paymaſter. fy „ie n Poo 
eq.expulfic the FE X 

plalatiff ertra 


2. Je dopa nat Hate in, terine that the deſendagt captiayed paymaſter aſe 
ths dillon ene 


1 nm mn0oaꝗà m 


rc c Ao 


che 
Batñ it was anſwered, and reſolved by the court, that it 
a was averred in the declaration, that the defendant was once 
1 paymaſter; and he ſhould be intended to continue ſo, ynleſs 
tze contrary, did appear. Alſo that it was ſaid, that de- 
ef mn ' fendant the plaintiff extra. ſervitium ſuum penitus dimiſit tt 
AE, expulſa ;. which could not be, if the defendant were not 
. - - © paymaſter, But to that ariſwer, it was objected for the de- 
B 2 . 19 that it was extra ſervitium ſuum generally, and not 
ta ſervitium ſuum praedicum, and {a might be ſome other, 
ſervice r 
But Hol ſaid, there was no other ſervice mentioned, and 
it would be a foreign intendment to intend any other. And 
Powell ſaid, that in the words next preceding, there was 
fervitio prausdicbo, viz." that the plaintiff ſerved the defendant 
in ſervilio praedicto; and then, when he comes and ſays, bo 
| turned him extra ſervitium ſuum, that muſt be intended the 
e ſervice tho plaintiff ſerved pe And _ n- 
[Seprion an de agreed, that no other ſervice co intended. o, | 
— 22 che the defendant's office had not continued at the time of bis 
emiſſion after turning away the plaintiff, he could never have had & 
berg verdict. Ws ts 0 


Judgment was given for the plaintiſf. 


$a - <4 * 
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Moverly ver/. Lee. 
0 S. C. Salk, 5 58. 


7 in conſideration the plaintiff would provide A promiſe to pay 
Yen, ink, Sc. the defendant promiſed to pay him — 6 * 

ſo much as the plaintiff habere meruit, and avers in fact, that meruit, upon an 

he habere meruit ſo much, &c. Upon non aſſumpſit pleaded, executory con, 

there was a verdict for the plaintiff, There were other "ona Ball 

counts in the declaration. ee — 2 5 
Mr. Mountague laſt term moved in arreſt of judgment, 

that the promiſe was void, to pay ſo much as the plaintiff _ 

habere meruit, which is the præterperfect tenſe, and denotes 

the time paſt, and conſequently could be nothing; for a man 

could not have deſerved any thing, for a thing to be done in 

future: and conſequently intire damages being given, judg- 

ment ought to be arreſted. _ 1 
Mr. Acherley ſaid, that it was but falſe Latin, and that 

was aided after a verdict by 18 Eliz. c. 14. Secondly, that 

wanted only 2 daſh to make it meruerit, and that would 

have been well; and .the court would ſupply the daſh, 

Thirdly, that if the count, by reaſon of that word, was in- At left after: 

ſenſible and impoſſible, the court would reject it, and in- verd. 

tend that no damages were given for it, and give judgment 

on the reſt of the promiſes. To the firſt it was anſwered, 

and agreed by the court, that this was not falſe Latin, but 

falſe ſenſe, that there may be ſuch a promiſe made, but 

it was void in its operation. And Powell ſaid, that nothing. 

could be given In evidence on the declaration, but meat 1 

drink ſound after the promiſe, for which it was impoſſible 

for the plaintiff to have deſerved any thing, at the time of the 

promiſe. And Hol chief juſtice fajd, that a verdict cannot 

help nonſenſe, that the words of the 18 Elia. were, that 

after a verdict the judgment ſhould not be ſtayed or re- 

* verſed, by reaſon of any default in form, or lack of form, 

touching falſe Latin; but that the act did not ſay, that 

a judgment ſhould not be ſtayed or reverſed after a verdicbß 

for nonſenſe. Secondly, that the court could not ſupply the 

daſh, for that would de to make it quite another word. 

Thirdly, that there never was any caſe, where an inſenſible 

br impoſſible count was rejected, and aided after verdict. 

And upon thefe exceptions, the cauſe reſted till the laſt day 

of this term, and then upon motion the court held, that they 

would take the words in the declaration to be the very words 

of the promiſe. And as if the words of the declaration had 

been in writing under the party's hands, they muſt have _ 

conſtrued the promiſe according to the intent of the parties, 

and not have put ſuch a conftruttion upon it, as to make the 


And fo ſhall ac» 
count upon it. 


promiſe void: fo here, upon this declaration, they would 
coaltcue it according to the intent of the parties, which muſt 
= , 2 4 be 8 


N 
- 
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MovznizY be to pay the plaintiff ſo much as he ſhould deſerve ſot 
Liz, the meat, drink, e., found, and not conſtrue it ſo as 
9 to make it a void contract. That indeed, according to the 
grammatical conſtruction of the words, the promiſe was 
nonſenſe and void ; but yet the parties certainly meant ſome- 
thing by it, and, that meaning they the court muſt endea- 
your to find, and underſtand the promiſe accordingly, rather 
than by purſuing the grammatical conſtruction of the words 

of the promiſe, make it void. Pair ws" 
Judgment for the plaintiff. The queſtion ſeems to me 
to be, if the plaintiff ought not to have purſued the intent 

and meaning of the promiſe in his declaration, 


Vide ante 210. FTE R verdi& in an action upon à penal ſtatute 
382. Cowp 474+ | made 6th of the late king and queen, it was moved in 
| reſt of judgment, that the ſtatute was laid to be made 
12th of November 6 Will. 3. whereas at that time the queen 
was alive, and the ſtile was Wil. & May. and in regard 
there was no ſuch file of the king at that time, for that 

miſtake of the ſtile the judgment was atreſted. 
Mem, The queen did not die till December 28, that year, 


#71 | f "FLEE 4H 1Vg 3 IF4. 154 ; Ha 4 
4 | , » Read ven, Charnley, 
A recognizance N Wit of error of a judgment in the court of Carl, 


from the exe- 
cution of the 


dgment, if 
” ſhall 


day geek 


3 


demnation. mo- ſitive, that the defendant ſhould e 0 | 
* *7h the this court, only if the defendant do not pay the money, that 
condition of fuch then he ſhould render bis hody to, priſon, 

9 Holt chief juſtice. They are both the ſame: the words 


: 


65: 
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aan. | Holt but no judgment 6 Mod. 19. Pleadiogs Lutw. 125, 
8. e. Sn. 364- T e 


Writ of etror of a judgment in the common pleas, in None other than 
A an action upon < caſe, wherein the plaintiff de- —_— — 
clared, quod cum be the it of May, Cc. ſeiſitus Juſet 1 
due ſeiſitus exiflit, de et in uno meſuagio es decem acris terrae cum 
pertinentiis in N. parcella maneru de M. ac tentis per copiam ro- Nor can any 
ruli curiae manerii illius, ut tenens cuflumarius corundem in frods ao paſte 
fimplici, ſecundum co nſuetudinam ejuſtem i cumgue etiam pong tory 
idem the plaintiff habeat et habere debeat, igſeque et omnes be- mon by cuſtom 
nentes cv/lumarii dictarum tenementorum ſuorum cum pertinentus — of 
per 22 infra manerium prasdictum a, temporty c. 5 
zſitatam et approbatam habuere, at habere conſuruerunt, commu- 
niam paſlurae in quodam lac, pafiura ſve mora vocata Farm. , „ ag 
lees, parcella etiam 55 en manerit, et continente 40 acras in all facts ſhall be 
Northwroines pro omnibus averiis ſuis communicalibus ſuper tene- preſumed to have 
menta cuſtumaria ſug praedifia levantibus et cubantibus, qualibet _—_ e 
anno, omni tempore anni, ad libitum ſuum, tanguam a 7 e 
tenementa cum pertinentiis pad antem et pertinentem : praecdictus diet could not 
tamen the 22 . to EL the Nati, 6 
incloſed the common, per guad in tam ampl, fc. Upon not 
guilty 2 there was a verdict for the plaintiff, and a 
ny damages; but upon a-mbtion, in arreſt of judgment, 
3 was given for th defend in the common 
Pie: „ R n F 
Mr. Eyre and Mr. Ward for the deſendant In error, 2 
to maintain the judgment below, took theſe exceptions to jim tg be 
the declaration. Firſt, that the pain, in his declaration ſeiſed as a cuſ- 
had not intituled himſelf ſufficjently to this common. For mn tenantof 
it did not appear what ſort of eſtate it was he had, to which gmple «ccordiog 
he laimed common. It could not be taken to be a copy- 0 the cuſtom of 
hold eſtate, becauſe it was not laid to be ad voluntatem domi- —_—_— = 
ni, which is eſſential to a copyhold eſlate for freeholds may pazcelor the ma- 
| |, but then they are 29% 2rd held by 
not ad voluntatem dimini, which makes the difference be- ——— 


were granted to FA S. and his heirs by r. — prot of | 


roll, R nem maneris o „and that the manor, after 
; they d loended to Yo N. heir of &. and chatged the de- 1 verdi efta- 


 fendant with the ceaeipt of ibe 2 as guardian to J. V. et the lade 
And it ing objected that theſe appeared to be Co- tated the eſtate 


nds, no acegunt lies, it was. reſolved,. that it not being — i 


laid ad voluntaterr dum ni, it mult be intended a freehold, 9 
; 1 7 ? "ya | . | * 1 
| 4 N 1 aden 10 ”% * W 199 3 Tc 107 ut the will of the lord, 


2 Ventr. 


= hold lands, vod that 2gaidlt. one, that occupies copyhald Wil deprefumed 


bliſhingth-trurh 


= - — — a m — = 
a — — ou — 


u bereof, Cc. parcella manrrii de B. and 8 


| Crowfitt” 2 Vertr. 143. Where in replevin for taking his cattle in 4 
"OE ee place called Underway, the deſendant made conuſance for 


rent arrear, and ſhewed, that J. S. was ſeiſed in fee of a 


.  » Cloſe called Underway, parcel of the manor of L. of which 


the place where was and is parcel, according to the cuſtom 
of the ſaid manor, and made a leaſe to the plaintiff rendring 
rent : _ S. afterwards, ſecundum conſuetudinem manerii 
praedicli tiel jour at a court of the manor then held, ſurren- 
dered into the hands of the lord of the manor ſecundum con- 


ſurtudinem manerii praediZti the reverſion and rent to the uſe 


of J. N. and his heirs: and the lord of the manor of the 
ſame court granted the reverſion and rent to J. M. to hold 
to him and his heirs, according to the cuſtom of the manor, 


Se. And upon demurrer the conuſance was held to be in- 


ſufficient; for that the lands being to be taken to be free- 
hold, they ought to have a ſpecial cuſtom to paſs them by 


ſurrender in court, and it was not enough to ſay, that 
he ſurrendered: them ſecundum conſuetudinem manerii but the 


cuſtom ſhould have been fully ſet forth, viz. quod infra na- 
nerium praediſtum et tempore, Qc. talis habebatur conſuetudb, 
&c. and that they muſt be taken to be freehold, though it is 
ſhewn that J. S. was ſeiſed according to the cuſtom of the 
manor, becauſe it is not ſaid at the will of the lord. 2 Zum. 
1165, 1166, 1171, 1194. Where in replevin the defend- 


ant avowed as grantee of the manor of . for rent arrear, 


and ſhewed that the place where time whereof, &c. was 


puarrella manerii de V. et per totum tempus ſupradictum tenr- 
, rent cuſtumaria dicti fl ef et dimiſſa Haas. per 


copiam” rotulorum ruria manerii precdifti by the lord of the 
manor, or his ſteward cuicungue perſonas, &c. ca capere v3- 
lenti, Wc. ad terminum vitae, &c. ſecundum conſuetudinem ma- 
nerii praedifti: and that the lord of the manor at his court of 
the manor tie jour per copiam rotulorum curiae ejuſdem manerii 


granted the place where, to one J. S. pro 99 annis ſecundurs 


confſuetudinem manerii prurdicti rendring rent, &c. and upon 


demurrer the avowry was held to be ill, becauſe it was not- 


ſaid ad voluntatem demini, and ſo muſt be taken to be freehold. 


3 Bulftr. 230. There in afſump/it the plaintiff declared, quad 


cum ſeifitur fuit in dominice juo ut frodo ſecundum conſuetudinen 
manerri de R. of a houſe, in conſideration the plaintiff would 


ſurrender the ſame to the uſe of the defendant, the defendant 


promiſed,” Ec. and the plaintiff averred, that he did ſur- 
render j and the court reſolved that this could not be taken 


to be" copyhold land, but yet gave judgment for the plain- 
. au St Pech land * paſs oy rrender by cuſtom, 


and it was not neceſſary to ſhew the cuſtom in tlie declaration. 


And in pleading a copyhold eftate; you always fay ad vol 


tatem demini. Co. intr. q. An action by a commoner cop- 


| holder, for depaſturing the common; there he ſhews, thi 


the tenement, to which he claimed bis common, was time 


W! 
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tum et dimiſfibile per copiam rotulorum curiae manerii pracdigti Crowruts 
5 lord Fin — to any perſon that would take it Q "7... 
| in feodo ſimplici, &c. ad voluntatem domini ſecundum con- 
ſuctudinem manerii praedicti. And when he comes to ſhe w 

the grant to himſelf, he rſues that form. So is Raft, 

Intr. 627. 2. It cannot be taken to be a freehold eftate, 

becauſe it is ſaid to be parcel of the manor, and a freehold 

eſtate cannot be a parcel of a manor, 2 Roll. Abr. 120. 

So that there can be no ſuch caſe as is ſet out in this decla- 

ration, and conſequently the plaintiff cannot recover. Se- 

condly, ſuppoſing upon this declaration the court can take 

the 4250 to be either freehold or copyhold, yet the common 

is not ſufficiently claimed. For if you take it for a copy- 

hold eſtate, the cuſtom ought to have been alleged expreſsly 

and ſpecially, quod infra manerium talis habetur, necnon a tem 

fore eujur, Ne. habebatur, conſuetude' quod, Cc. and not as 

here, per conſuetudinem infra manerium praedittum a tempore, 

Sc. wſitatam et approbatam habuere et habere conſuevere, Wc. * 

as in the caſe before. And ſo it is laid in 4 Co. 31. 5. 
| YVaugh. 251, 253. where in treſpaſs, the defendant juſtified | 

under a cuſtom for the copyhold tenants of a manor to have 

folam et ſeparalem paſiuram in the place where; and the cuſtom 

was laid with a per conſuctudinem in eadem manerio, Nc. uſitatam 

et approbatam habnere et habere conſuevere, &c. And my lord 

Vaughan ſays, it is double, including both the cuſtom of the 

manor, arid the claim by reaſon of the cuſtom, which ought 

to be ſeveral, And the court ſhould judge, whether the 

claim be according to the cuſtom alleged. 3 Cro. 185. In 

debt upon an eſcape, the plaintiff declared, that he re- 

covered a judgment againſt J. S. in London, and ſued a ca- 

pias ad ſatisfaciendum againſt him; upon which non eff inventus 
was returned; upon which one of J. S. s ſureties being in 
priſon upon a plaint there, was detained in execution ſecun- 
dem conſuetudinem tivitatis proedifae : and upon demurrer the 
declaration was beld to be ill, becauſe it was not expreſsly 
ſaid, that there was ſuch a cuſtom z but only ſecundum con- 
Juetudinem 5 and according to that way of laying the cuſtom 
mentioned before out of 4 Co. 31. 6. are the precedents in 
the books of entries, Co. Intr. 123. b. Raft. Intr. 627. and 
be ſides, the common is claimed here tanquam ad tenementa 
utumaria ſpectamtem, which cannot be in caſe of a copyhold; 
for a copyholder hath common by reaſon of the cuſtom, 
which annexeth the ſame to his cuſtomary eſtate ; and there- 
fore, if the copyholdet purchaſe the freehold of his copybold | 
eſtate of the lord, and thereby infranchiſeth the ſame, his (a) ( Vide Salk, 
common is deſtroyed. And ſo is the caſe of Marſham ver/, ++ Wag 
Hunter, 2 Cre. 25 3. and in 2 Brownl. Intr. 96. the clauſe is © . 20. 
Jett out. Indeed the greateſt part of the precedents are as | 
this is, but they paſſed fb filentis and therefore now it comes 
to be diſputed, the reaſon of the thing ought to prevail. If bal 
t be taken to be a freehold eſtate, chen the declaration is . 

Vol. II. | I i ö much ö — 
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ca much worle ; for then the plaintiff ought to have preſcribed . 


4 Shun, 180. 
be cate with before the plaiatiff 8 title, for it 


in a gur gate, and cannot make 2 title by cuſtom ; and for 
that was Cited x C. 418. where the plaintiff declared, that 
he was poſſeſſed of a cloſe in the pariſh of M. for years, and 
that within the ſaid pariſh there is, and time whereof, &c, 
was a cuſtom, that oxmes occupatores of the plaintiff's cloſe, 
time whereof, Wc. habuerunt et habere conſacverunt a way, &c. 
After a verdict for the plaintiff upon not guilty pleaded, the 
9 was arreſted, becauſe he ought to have preſcribed 

_ os had = inheritance, and could not — > 1 by 

of cultom. Ia the objection, that this was a {ſor 

— and therefore the plaintiff had no need to ſet out — 
title, according to the caſes of Stroud verſe Birt, &c. it was 
anſwered, that where the plaintiff in his declaration under - 
takes 10 ſet out a title, and ſets it out inſufficiently, the de- 
claration will be ill, though the ſetting out the title was more 
than needed. Aud the caſe of Derne verſ. Cofoſord, Mich, 
9 Mil. 3. B. R. was cited, where the leflee for years brought 
an action upon the caſe, for ſtopping his way, and pre- 
fcribed in a gue gata and after. verdi& for the plaintiff, 
judgment was arreſted, becauſe, though it had been enough 
to have (aid habuit et hab debuit (which were part of the 
words of the preſcription, and as was urged. ought only to 
ſand, and the reſt be rejected) yet when the plaintiff has 
laid a prefcriptios, which is ill, it will vitiate his declara- 
tion; and the court cannot reject one part of an intire ſen - 
tence, and retain. the reſt. And the ſame anſwer was given 
to the objection, that the verdia would make this declara- 
tion good, it being found by that, that the lands were parcel 
of- the manor, and that there was ſuch a cuſtom for com- 
mon, neither of which could be, unleſs it was a copyhold 
eſtate. And the caſe of Derne verſ. Caſpſord cited to that: 
and it was obſerved, that the csſe cited out of 1 Cro. 418, 
was after a verdict. And the caſes alſo of 2 Cre. 315 
debt upon a bond: condition, that the plaintiff ſhould enjoy 
ſuch lands without eviction: the breach was. aſſigned, that 
the plaintiff had the lands recovered from. him by verdit in 
ejectment upon 2 leaſe made by one E. but did not ſhew 
what title E. had to make the leaſe, but only that he bad 
good title: and upon a rejoinder that the recovery ws by 
coyin, and iſſue upon the covin, and a verdict for the plaiu- 
tiff 3 yet the judgment was arreſted» for the infafficiency 0! 
the breach, becauſe it was not ſaid, that E. had a prior title 
igbt be, £'s title was 
under the plaintiff. 2 Sawnd, 136. Am, in confiders- 


mite en tion. dhe fathet of the defendant, whole ſon. and. beir be i. 
As ien, was bound to the plaintiff, &e. the plaintiff intending to ſue 


ag unſt all men, 
atſigned, that | . 


the defendant, he promiſed in conſideration of forkearances 
to pay, Cc. and on nen aſſumpſut pleaded there was a verdict 
ejus er 4irulym to the renements catred, &c. and ies upon ei ting, and il for 


and yet jodgment arteſted. fot 
Nn 4 
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fot the plaintiff, but the judgment was arreſted, becauſe it 293 
was — that the father bound himſelf and his heirs, and OLvrinie, 


ſo there was no conſide ration for the promife. And from 
theſe caſes it was obſerved, that where the plaintiff in his 
declaration, &c. ſets out his title inſufficiently, or affigns an 
inſufficient breach, a yerdi& will not help it: that the caſes 
before cited of Stroud verſe Birt, &c. were not adjudged 
upon the verdict, for thoſe declarations would have been 


good upon demurrer. | 
Broderick and Cheſbyre ſerjeants, for the plaintiff in error 
, that the declaration was good enough. And as to 
the firſt exception they ſaid, that this muſt be taken to be 
copyhold, for it is ſaid to be purcrlla manerit, which freehold 
land cannot poſſibly be, and alſo that it is tenta per coptam ro- 
tulorum curiae mantrii illius, and farther that the plaintiff is 
ſeiſed of it, ut tenen cuſtumarius eju/dem in frodo ſimplici ſecun- 
dum conſuctudinem tjuſdem manerii. And in 4 Ce. 24 J. 31. ö. 
it is reſolved, that the two main pillars, upon which copy- 
hold eſtates ſtand, are, that the land is parcel of the manor, 
and that it has time out of mind been demiſed and demiſable 
by copy of court-roll, The words, that he is ſeiſed ut te- 
nent cuſlumarius, neceſſarily imply, that it is copyhold ; for 
this is the phraſe which is uſed where a lord of a manor pre- 
ſcribes for common for him and his copyhold tenants in the 
ſoil of another, viz. pro /e et tenentibus ſuis cuflumariis, and 
no more. Co. Iutr. g. a. and in Raft. Intr. 131. J. where a 
cuſtom is pleaded for copyhold tenants to ſurrender out of 
court: they are called only tehenter cuſlumarii. In Co. 
Intr. 123. where a cuſtom to grant by copy is ſet out in an 
action of debt for rent againſt the leſſee of a copyholder, and 
alſo a grant purſuant to it in both, the words ad vv/untatem 
„ and no more in effect ſaid than here, 
in Co. Iatr. 353. where grants by copy were found in a 
ſpecial verdict, — words — . and only ſaid 
ſecundum confuetudinem manerii, And as to. the caſes that 
have been cited, they do not come up to the caſe in queſ- 
tion, In the caſe in 1 Cre. 229. there were not the words 
tenent cxſiumarius, nor parcella manerii. In the caſe in 
2 Ventr. there were indeed the words purcella manerii, but 


there were not the words tema per copiam rotulerum curia- 


manerii illins, nor ut tenens — that the caſe in 
3 Bulflr, was rather for them, uſe the court there went 


upon the want of tenta per copiam rotulorum, which is ſaid in 


this caſe. To the ſecond objection, that the cuſtom ought 
to have been ſet out ſpecially, and not with a per conſuctudi- 


nem; it was anſwered, that the cuſtom was well enough 
laid in ſubſtance, and the informality of laying it would be 
cured by the verdict. If a man makes title as couſin and 


heir, and does not ſay coment that is well upen a 
general demurrer, 1 Where: 4 d — 


186 mon 


Where a man preſcribes ſor com- 
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undertakes to ſet out a tide, and ſets it out 
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mon without number, the want of /evant and cbuc bam is 
helped after a verdi&, though it is the very meaſure of the 
common. Sty. 428. 1 Mod. 7, 75. 2 Sid. 87. In action 
upon the caſe for ſtopping his way to his houſe, the plaintiff 
preſcribed in a gue gate to a way to his houſe, but did not 
ſay, that his houſe was anthuum, but the want of anti- 
guum meſuagium was helped by the verdict. Latch. 110. 
Palm. 420. And as to the objeion, that the common was 
claimed as appurtenant to the cuſtomary tenements, whereas 
it was appurtenant to the cuſtomary eſtate ; they anſwered, 
that the precedents were all fo, though it muſt be confeſled, 
that according to the caſe in 2 Crs. the common is in ſtrict- 
neſs appurtenant to the cuſtomary eſtate. And for pre- 
cedents were cited 9 Co. 113. the entry of that caſe, Co. 


Intr. . Dyer 353: b. 1 Saund. 24%. 2 Saud. 321. Co, 


tntr. 57 Winch. Intr, 93's 1026, 1111. Herne 81. 
Brownl. Red. 418, 430. court agreed, that if it did 
not ſufficiently appear to them on this declaration, whether 
this were common belonging to a copyhold or a freehold 


| eſtate, it would be ill, becauſe they could not give judg- 


ment for they knew not what. And the chief juſtice put the 
caſe of an »Qion-for ſtopping the plaintiff's lights: it would 
be a good declaration to ſay, that the plaintiff was poſſeſſed 
of a houſe, in which were ancient lights, and that the de- 
fendant ſtopped them. But in treſpaſs for abating the nu- 
fance the defendant in his juſtification muſt have preſcribed 
for the lights, and ſhewed the commencement of his term. 
And in the caſe of a declaration, if the defendant plead libe- 
rum tenementum, the plaintiff muſt reply, and ſet out his title. 


They did alſo agree the difference between a declaration, 


and an avowry : that à declaration being againſt a wrong 
doer is good without ſetting forth a title; otherwiſe of a 
bar to an avowry, or a juſtification. And therefore if 
this'plea had been in a juſtification in treſpaſs, or in a bar to 
an avowry damage feaſant, it would have been ,unqueſtionadly 
in. But the chief juſtice and Powel! differed, whether in this 
declaration the plaintiff had ſet out a title tial guel. or no- 
The chief juſ ice held, that it was only a deſcription of bis 
eſtate, and not any ways a ſetting out of a title. He fays, 
indeed, that he and all the cuſtomary tenants of his tene- 
ments ought and uſed to have common; but if be would 
have ſet out a title, he ſhould have ſaid guod confurtulo talis 


, for all the copybold tenants to have common; and then 


he ſhould have ſhe wed a grant from the lord to himſelf, and 
that the tenements were demiſed and demiſable, c. 3s 
myſt have been done in a bar to an avowry. Powe 
thought, that when in his declaration be mentioned the 
cafiom, that ſhewed that he intended to have ſet out a title. 
And —_— poſleſſory actions the plaintiff may _ 
upon his fon, without ſetting out his title; ** 

. . 5 


— 
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the declaration will be ill. Which rule the chief juſtice 
agreed, As to the objection of ad tenementa cuſlumaria per- 
tinentem, the chief juſtice ſaid, that if the common belonged 
to the copybold eftate, it did belong to the tenements, and 
that all the precedents were ſo. 


The chief juſtice ſaid, that the great difference between 
copyholds and cuſtomary freeholds which paſs by ſurrender 
is, that the copyholder is in by demiſe from the lord ; but 
in caſe of thoſe cuſtomary freeholds the lord is only an in- 
ſtrument: and in pleading one's title to a copyhold eſtate, 
it is enough to ſhew a grant from the lord. But that will 
not be a good title in caſe of thoſe cuſtomary freeholds; 
but you muſt ſhew, that the ſurrenderor was ſeiſed in fee, 
and made a ſurrender to the lord, who granted it to the 
ſurrenderee. ; : 


What is before reported was ſaid by the court upon the 
argument of the caſe. | : 


After great deliberation the court this term reverſed the 


judgment in the common pleas, and gave judgment for the 


.* . 


Holt chief juſtice, The fault in this declaration is helped 
by the vedic. It is fully enough expreſſed to ſhew it to 
be copyhold eſtate, though it be not ſo formally done. It 
is ſaid to be parcel of the manor, and that by the cuſtom of 
the manor the plaintiff is intitled to common, and all this 
is found by the verdict. It ſhould have been ſaid indeed, 
that the tenements were held at the will of the lord accord- 
ing to the cuſtom of the manor, to have them appear full 

to have been copyhold; but unleſs were copyhold, it is 
impoſſible this finding can he true. I mentioned a caſe this 
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* 


S. P. Salk. 365. 
Vide ante 1186. 
and the caſes 
there cited. 


term between Bickerflaſſe and Perkins, which is reported 


1 Sid. 218. where an action was brought by an executor 
upon à demiſe by his teſlator rendering rent, for rent ac- 
crued after"the death of the teſtator; and upon non detinet 
pleaded, there was à verdi& for the plaintiff; and it was 
moved in arreſt of judgment, becauſe the plaintiff had not 
ſhewed what eſtate the teſtator, that made the demiſe, had; 
for the intendment prime ſucie is, that a man that makes a 
leaſe for years is tenant in fee ſimple, by his carving out & 
particular eſtate; and if ſo; then the reverſion and rent 


could not come to the plaintiff: and therefore the plaintiff - 


ought to have ſhewed, that his teſtator was poſleſied of a 
term for years, and made an under-leaſe, the reverſion to 
himſelf, c. and ſor want of that it was agreed of all hands, 
the declaration would have been ill upon demurrer: and 


yet this declaration was held to be well after verdict, becauſe 
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CxowTys® the verdict had found the plaintiff's title; for now that had 
passt found, that the eſtate the leſſor of the teſtator had, was a 
ſſtterm for years, and not only fo, but alſo that it was larger 

than the term deviſed to the defendant, fo as a reverſion of 
the term was in the teſtator; for if that bad not been ſo, the 
plaintiff could never have had a verdict. Now that was a 
greater defe than this in this caſe, the intendment being 
againſt the plaintiff, and the deſect in the plaintiff's title. 
Powell juſtice retained his former opinion, that this was 
2 defect in the title, and that the plaintiff had undertaken 
to ſhew a title. He agreed alſo the former difference be- 
| Tween declarations and avowries;z and that though in de- 
clarations it is not neceſſary to ſhew a title, yet if you do 
them a tide, and dee gebe it will b 3 
demurrer, But he held, that it was cured by the wech, 
for a deſect of title in à declaration may be helped by ver- 
dict. And he put the common caſe, that an aſſiguee of a 
reverſion brings debt for rent, and in his declaration does 
not new an attornment; on Ti/ debet pleaded, and a verdict 
for the plaintiff, the defect is helped. And unleſs theſe te- 
nements bad been copyholdy this verdi& could never have 
been found, becauſe unleſs they had been fo, they could 
never have been parcel. of the manor, Wiz 
8 » Lat. 126. Pays juſtice ſaid, that he had ſpoke with judge Blencowe, 


the report of this and he had informed him, that they did not conſider in the 
eaſe in the com- 


mon ples, common pleas of the verdict's finding the tenemonts to be 
| parcel of the manor... Wer TY | 

. Gould Jo ſaid, that in the caſe of St. Jehn againſt 

Maody old Hals ſaid, that however it might have been upon 

. demurrer, it was helped by the verdict ; for all defeats of 

title are helped by a verdict. And he put the caſe of the 


* 


want of attornment put by Powell, - 


- e pr. tatem villae de Gippo. r inn 


Dee M Mandamus to reſtore Mr. ſetjeant - Whitaker to the 
par zament on place and office of recorder of the town of Ii, 
authorizing the the made a ſpecial return, which as ta the matters which 
| ay ra a were debated in court upon the return, was this: the writ 
— vas 2 | 22 by the name r a 
C yellae de Gipps in comitatu Suffolk: e return 
the ;evv bg men- was; reſponſio ballivorum, burgenſmum, at communitatis vill 
tioned in it e burgi Gippwici in comitatu Suffolk. ad breve buy ſchedulas 
ſhould expreſs! * >.» of : . * 

cent to it, it auer. Nos: balliyty, Ac, villae Fus hurgi Gippruici in cu- 
is ſufficiect if mitatu Suffolk, c. And then returned, guad villa de Gipp- 
de te 1. Jene, 106 off t tempore cues Ge. fuit anligua> villa at antique 
2 ee burgus, ac burgenſes & inhahitantes ejuſdem. villee are, and dy 
Holt. 443. all the time aforeſaid were, a body corporate, temen diverſi 
R. acc. dit. 53. femporibus ger varia nomina cop nitum et nuncupatum and tben 
let out the charter af confirmation of; king Garbe II. in 


which, 
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Which, among other things, are theſe clauſes; that they Recixa 
wary fs unum virum diſcretum et in legibus Angliae peritum, Th gc, 
who ſhould be their recorder, and that J. S. ſhould be their ac. of Ipſwich, 
preſent recorder continuandus in eodemm officio pro ct durante A corporation 
vita ſua naturali, nift interim pro maleguſtura in officio ills, ſive — 2 _ in 
aligua alia rationtbili cauſa, abiride amotus Het per ballivos, he beg f * 
burgenſes, et communitatem, &c. pro tempore exiftentts, vel per corporation. 
majorem rum, quirim” ballivar, Qc. duos efſe voluit; 
 atetiam ballivis, burgenſibus et communitati, 6. et maſori 
parti em unι pro tempore exiſlentibur, fuorum ballivos, &c. 
pro tempore exiflentes duos i voluit, talibus et confimilibus caſu ds as. 
et cafibus plnam poteſtatem et authoritutem idem nuper rex dedit thorizes a cor- 
et conciſſtt, Ne. tam pracfatum FA S. quam aliguem alium re- Pers ion oe 
eordatorim, St. in poſterum tligendum pro tempore eriſſentem melting che 
ab hajufmadi officie recordataris, Cc. tetaliter expellere et ame- dailiffs who are 
vere: mid that whenever the office of recorder ſhould ha — — wh 
pen to be vicant by death, Cc. the bailiffs, burgeſſes, and the quorum, an 
commonalty for the time being, or the major part of them, allegation that 
of whom the bailiffs ſhould be two, ſhould chuſe another wk el 
pro vita ſua vil alter, at the pleaſure of the bailiffs, bur- bailiffy or the 
geſſes and commonalty ita quod ſuch recorder ſhould be re- duft veing 
movable and removed as ae 1 malegeflera, or any kbar the requi- 
other juſt cauſe: and that the recorder ſhould take an oath bes of the f- 
well and truly to execute all things belonging to the ſaid e were <om- 
office; and that the recorder for the time being, together frm. 
with the bailiffs and four of the burgeſſes to be elected out 
of the portmen fhould be juſtices of the peace of the ſaid Unleſs a con- 
pcs wh and that if any burgeſs or freeman ſhould be — 201g oi 
into the office of one of the bailiffs, one of the 1 quorum, all 
portmen, &c. and after notice of ſuch election ſhould refuſe the joftices ap- 
to execute the ſaid offices, the common council of the town aug b7 it 5 
ſhould have power to fine ſuch perfon ſo refuling; and fedions. 


The recorder of a corporation is bound to attend the corporation ſeffions... S. C. Salk. 434. 
Holt 443- Vide 1 Vent. 143- 2 Keb. 770. Busr. 1999+ tho' he is not ſent for, 
If he does not, be forfeits his office, $. C. Salk. 443. Holt. 443, Sed vide Burr, 1999+ 
rr. name> — | 
uſtices need not iſſue « warrant for holding a ſeſſions. | . 
n juſtices appointed eee 
KP of the corporition to deliver up the 
of az not un order ation to 
corporation books and writs 10 any her offi of te corportion A 3 
Nor is he bound to give advice except to the corporation at los ge. | 
\, And he nerd ei adviſe thetn how to order and execute their proceſſes and jadgments according 
If a tion make 4 return to « mandamus which call executio iſtius brevis, quare 
whether y ſhall be at liberty s ink open a alloyion ox th end of it that they were ove 
. — bp che” aa by SHEN dis yrs in Grafiet io tho, S. C. Salk. 434+ 
A perſon who appears to ad anſwers d charge cannot object to a want of notice. S. C. Salk, 
Holt. 443. 2 1 68 235, dnd'the books there gitad, Str. 364. Hara 
Or a vefet in it. 8. C. Salk. 4344. Hels 4473. * | 
Its corporation charges one of then officers with what does not appear to be an offence, tho' bg 
Holt cont 36d eafmer infullcies tly to what is, they cannot remove him, 8. C. Selk. 434, 
No matter can be urged againſt the- graet of a peremptory mandames which might have been 
reed to the. Gel mandamus, but was not. $. C, Salk. 434- Holt. 443- N | 
petemptory mandamus mult be directed as the firſt was, $. C. Salk. 434+ Hol. 443 


Vide Holt, 445, 
| 114 | at 
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that the bailiffs, burgeſſes and commonalty ſhould, have 
power to levy ſuch fines by diſtreſs and ſale of his goods, 


hen they return, that upon the death of FJ. S. ſerjeant 
Whitaker was duly choſe by the bajliffs, burgeſſes, and com- 


monalty for the time being, tho bailiffs for the time being 


being actually preſent, recorder, to hold the office ad libi- 
tum of the bailiffs, burgeſſes and commonalty: and that he 
took the oath of recorder, which they returned in haec 
verba, in the latter end of which is this clauſe, ** you ſhall 
« at all times to the beſt of your learning give. your advice 
« and counſel to the bailiffs of the ſame town for the time 
<« being, how they ſhall order and execute their proceſſes 
« and judgments according to the form of law, and to the 
c moſt honour and profit of the ſame town:“ and that af- 


| terward and in the ſame manner ſerjeant Whitaker was con- 


firmed recorder for his natural life. And then they return, 
that ſerjeant Yhitaker, the balliff, and one of the juſtices 
elected out of the portmen, on the 6th of January 1702. 


appundiuabant quod ipñ tenerent ſeſſionem pacis for the borough 


in the Motehall there upon the 14th of January following, 
at two in the afternoon: and that a precept was iſſued out 
by the ſame perſons accordingly the ſame day to the ſerjeants 
at mace, to return. à grand jury, and ſummon all officers, 
whoſe attendance was neceſlary, and to proclaim. the ſeſſions: 
and that the ſeſſions was proclaimed. accordingly by the 
crier: and that ſerjeant Whitaker had notice of all the pre- 
miſſes: and that the bailifts and the other juſtice, and the 
jury, and all other perſons neceſſary to the holding a ſeſſions, 
except the ſetjeant, aſſembled at the day and place appointed, 


and there remained. ſeveral hours, and were ready to have 


held a ſeſſions of the peace ſor the borough, if ſerjcant 
Whitaker had been n z but the ſerjeant did not come 
at the hout appointed, nor all the afternoon, to the place 
appointed, licet ſolemniter exattus, but voluntarily and with - 


out any reaſonable cauſe abſented himſelf, ſo that by reaſon 


of his abſence the ſeſſions could not be held according to the 
appointment and notice, to the great detriment of the bai- 
liffs, burgeſſes, and commonalty, and againſt the duty af 
the ſerjeant's office, Then they return another ſeſſions of 
the peace, appointed to be held. on the firſt of April 1703. 
and the ſcrjeant's default as before, mutatis mutandis. I ben 
they return farther that the ſerjeant had ſeveral court - rolls, 


books, writings, and deeds, concerning lands belonging to 


the bailiffs, burgeſſes, and commonalty, and likewiſe letters 
- patent, whereby divers franchiſes were granted to them by 


Edw. 4. in his hands and poſſeſſion, which belonged to the 
bailiffs, burgeſſes, and commonalty: and that thereupon 
they made an order, that the ſerjeant ſhould deliver them to 
the clavigers of the corporation upon notice of the order; 
but the ſerjeant, though be had notice of the order, 


* — —_— —m—GC CC 9 — _— „ . _ = 
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-xefuſed- to deliver them to them, to the great detriment of Rxoma 


the bailiffs, burgeſſes and commonalty. And they return n esse, 


portmen, and refuſing to accept of the office, and qualify 
himſelf, cling — he was a diſſenter from the church, 


the bailiffs and common council being aſſembled to con- 


ſider, whether they could compel bim to hold the office, 
and concerning the ſetting a fine upon him, and levying it, 
and diſtraining for it, for not-taking the office upon him, 
the bailiffs aſked the ſerjeant's advice about it, and he, 
though he was then in te common council, refuſed to give 


the bailiffs his advice, againſt the tenor of his oath, and the 


duty of his office of recorder, And they alſo return another 


refuſal to other bailiffs upon the ſame matter. Then they 


return that upon the gth of June 1704. the bailiffs, bur- 
geſſes and — — the bailiffs actually 
preſent, they had notice of the ſeveral miſdemeanors before 
alledged and committed by the ſetjeant in the execution of 
his office of recorder; and upon conſideration thereof they 
ordered, that the ſerjeant ſhould have nbtice of the pre- 
miſſes objected to him. Then they return the notice in 
haec verba, which took notice of the ſeveral miſdemeanors 
before alledged, and required him to anſwer them if he 


could; and as to the not holding the ſeſſions of the peace, 


was in theſe words: „Why you did nat by your attend» 
te ance aſſiſt Mr, Bailiffs, and other her majeity's juſtices 
* of the peace, for this town at the atehall in Ipſwich, on 
* the 14th of January 1702, and alſo on the 8th of April 
following, at which times and place there ſhould have 
«© been the general quarter-ſeflions of oyer and terminer and 
«, goal-delivery holden ſor this town, according to the ſe- 
«< veral uſual proclamations publicly made for that purpoſe, 
« you knowing that by the charters of this town no 
i ſeſſions of the peace could be bolden for this town 
„without the actual preſence of the bailiffs and recorder 


« thereof:” and to ſhew cauſe why he ſhould not be diſ- 


charged of bis office of recorder for the ſaid miſdemeanors. 
Then they returned, that they ordered that notice to be 
delivered to him, and that notice ſhould be given to him to 
anſwer the ſaid matters ſo as aforeſaid objected to him, 
and to ſhew cauſe on the 8th of September next followi 
to the bailiffs, burg „and commonalty, why be ſhould 
not be diſcharged fr 


tices in writing were delivered to the ſerjeant on the roth 
of Auguſt 1704. And then they return, that upon the 
$th of aforeſaid, the ſerjeant appeared before the 
dailiffs, burgeſſes, and commonalty, the bailiffs being ac; 
tually preſent at the Motehall, and then and there pracdiftae 
2 malggeſturas praadiclo Carols in officio ſus recordateris, 

c. in 
objeftar furrum 


: the ſerjeant anſwered, guoad ſuas not atten- 


d denciat 


ö om his office. of recorder, for th: ſaid 
miſdemeanors in his ſaid office: and that the ſeveral no- 


pracſentia et auditu pragdifti Caroli per curiam illam ei 


further, that one Edward Gaell being choſen one of the ac. of 1 


Ke  dencias ad foſſines pucit pracdiffas, he expected to have been 
The Rant ir, font for, when they were ready: and as to the other arti. 
Ar. of Ipſwich. cles, declared that be was not bound to anſwer to them, 


Hilary Term 4 Annæ Tegiite, 


and refuſed, and did not anſwer any thing v0 then, 
. Whereupon adiunc at ibidim ouditis of plene intellefiis por o. 
dem ballivos, burgenſen, er communitatem, Ce. pracdifits balli- 
vi, &c. pro tempore exiftantibus tune et ibidem aftualiter pra- 
. fentibus, all the matters and miſdemeanors objected to the 
erjeant in his office of recorder, c. and heard proof of 
them by divers credible witneſſes, and heard all the matters 
alledged by the ſerjeanr in his defence,” adtune et ibidem con 
- fuderatum fiat et adjudicatum por ballives, durgenſes et communi. 
tatem, "Se. pracdiftis ballivis, Wc. pro tempore exiflentibu 
tunc et ibidem attualiter proecfentibus, that the ſerjeant wis 
guilty of all and each of the miſdemeanors objected to him 
as aforeftit in bis office of recorder; mods of forma prou, 
&c. and that for the miſdemeanors aforeſaid he ſhould be 
removed: and then and there, per fam balliver, burger, 
e tommunitatem, Sc. pro maligeſluris illis in officis ſuo pra- 
diflo the ſet debito modo amotus fuit, and that he was 
never elected into the office. ſince; and therefore they had 
not, nor ought to reſtore him: of ulterins certificamus quod 
Zurgenſes, et inhabituntes villae five burgi praeditti, aut aliqui 
. 40rum, nunguam incorporati furrunt, nec ulls tempore lag itim. 
nuncupati JT per nomen balltworum bargen/ium et commi- 
-nitatis villat di Gippe in comitutu Suffell, prout in breve huic 
ſchedulae annexo mentionatum . Several exceptions were 
-taben/ to this return, Firſt an exception ſtirred by the 
chief juſtice, that in the-power given in the charter to the 
'builiffs, burgeſſes, and commonalty, or the major part of 
them, to turn out a recorder pro ru the bailiffs are 
made of the gubrum, and therefore the bailiffs* conſent wis 
necoſſury to the doing of it; and here in the return they 
bad omy ſaid that the bailiſſe were preſent, but not that 
Too anſwers were given to this exception. Firſt, that 
tis mult de underſtood like the His clauſes in commiſſions 
of cher and rermmer, peace, &c, which require the preſence 
. Sf the N but it was never yet 
thought, that their actual conſent was neceſſary to every ac 
that was done, and that if they conſented the majority 
could not act; but their conſent bas been always taken 
to be included in the conſent of the majority. 
that it was returned here, that he wis debita mode amet 
per ballives, burgenſes,” et communitatmn, which” muſt be un- 
| derſtood of them all; and conſequently both bailiffs con- 
This exception was over-ruled' by the court, partly upon 
ſecond - anſwer, and alſo becauſe the quorum the — 


. 


ſo 
. 
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zould be two, was like the mejor part: 
an the law implied. 9 — — s, the act 
the majacity is the aft of the whole ſo the bailiffe, be- 
g che head of the corporation, nothiog can be done 
ithout their preſence ; and this is ſo, though no ſpecial 
\rovidog be made for it by the charter. And fo it comes 


ithin the rule of rarum quae tacite inſunt nihil epera- 
yr yn br op wb conſent is not neceſlasy, 


is involved in the conſent of the major part. 


To the cauſe of forfeiture aſfigned in not holding a ſeſ- 
dons of the peace, two exceptions were taken. Firſt, 
at a ſeffions of the peace might poke days — — 
ot appearing to be of the quorum, 3 two juſtices 

deace may 90 a ſeſſions of the peace. And ſecondly, 
imitting it could pot, yet firſt, they ought to have ſent 
vr him; and ſecondly, they ought to have ſhe wu ſome ſpe- 
ial damage to the corporation by the not holding the 
Rons. To this it was anſwered and reſolved by the court, 
irſt, that admitting the preſence of the recorder were not 
neceſſary by the charter to- the holding à ſeflions'of the 
peace (though the chief juſtice, obſerved, that it did not 
ppear by this return, that there was any gusrum of the 
Juſtices of peace; and where a commiſſion is granted to 
wenty perſons to be juſtices, of peace, and there is. no quo- 


1 Z n 
r We DF r 
er. 1 r 


ffice being lic ofige, concerning the adminiſtration of 
uſtice, the 2 Teng 1 
attendance is a cauſe of forfeituè of his office, though no 


ſaid, in this caſe the cargagatian might be disfranchiled for 
neglecting to hold ſefions peace, -hi 
AO ay | W 


attendance. 


Third 3 it was yr 


| rum, na more Rroma 
ads, The Barzorys; 
c. of Ipſwich, 
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nene - fieiemtly Bere, that it yas"doney for fs mvch was impli 
Type belt OE under the practeptum . And ſo" is the conſtant 


Ac. of ipſwich, ſorqm of- pleading writs.” And the court over-ruled th; i 


n. © | 
35:5 en poli 1,04 at dit na ; Sanotou 11417 2 
And the chief juſtice ſaid, that appun?rabant mult be 
underſtood a legal appointment ; and he agreed that matte 
of holding a ſeſſions without an appointment by ' warrant a 
_ otherwiſe. than by agreement between the juſtices to mer 
and hold. it; but ſaid, that the uſual way of appointing : 


ſeſſions was by iſſuing Hut a proveſt to ſummon it, and tha 
without ſuch a precept no body could be compelled to appeu, 


Fourthly, as to the ſerjeant's refuſing to deliver the books 
Oc. to the clavigers, it was objected, that that was 10 
_ cauſe of forfeiture of his office ; becauſe the corporation 
might reſort to them, and make uſe of them in his hands 
and = was the proper officer, in whoſe cuſtody they ougit 


Tbe chief juſtice and Powel! ſeemed to think this 5 
cauſe of forfeiture.” And Poll ſaid, they might bring u 
action of detinue for tem. 


Fiſchly, as to the not giving advice, the chief juſlice 

ſaid, he was not bound to give advice to the bailiffs, but 

only to the whole corporation: that indeed he was ther 

adviſer,” and ought to ad viſe them; but he might do it iu: 

(«) Vide Burr. - reaſonable manner, and was not () — to give a 
head \ poſitive opinion. It wis pre on the" behalf of th 
. corporation, that this refuſal was againſt his oath ; but 
that ** held to be otherwiſe, = advice there mentioned 

being reſtrained to ordering and executing their proceſſa 


__—  - - Sixthly, it was objetted om the part of the corporation, 

| —  » that the writ was miſdirected, and r. 
gquaſhed, they having returned exprefsly, that they wer 
never — met nor named by e bailifh, 
| burgeſſes, and commonalty de Gippe, 'as they are named u 
_ the writ. f Of, PSA Art > 


| And Mr. Raymond cited the caſe Pech. 10 V. 3. Re" 
| Morris, ante 337. where a writ was directed to the may 
| and burgeſſes of the city of Lincoln, in the county of Li 
| coln, where it ſhould have been in the county of the ©) 
„ 95 of Lincoln : and the corporation took advantage of it in the! 
| | return as here; and though the return was inſufficient, the 
| 

| 


plaintiff could not get a peremptory mandamus, but the wi 
was quaſhed, He cited alſo the caſe. Poſeb. 12 V. 3. 8" 


the mayor of Rippen, ante 363. where the like miltake , 
i £30719 _ rs” 


d 
1 
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nade, and advantage taken of it in the return: But according Hanoi 
o my notes in that caſe there turn was allowed upon the me- T\,p..uwwrr., 
its, and the writ never quaſhed] and that there was a ma- &c. of Ipſwich. 
erial difference between Gippus and Grppwicus 3 the firſt 
Peing but half the name, and wick ſigni ng according to 
Spelman verbo wic, a port or bay, and ſo probably added to 
liſtinguiſh this. from ſome other Gippus : and that G us and 
idpwicus was no more the ſame name, than [ps and Ipſwich. 
Ind he cited Camden: Britannia 372, that the ancient 
ame of the place was Gippewich, and that they never were 
ied in one charter by the name of Gippus.— 


The chief juſtice doubted, whether to have taken advan- 
age of this miſtake they ſhould not have returned it poſi- 
tively at firſt, and relied upon it. For he ſaid by their own 
turn it appeared, that they were called and known by 
livers names, and ſo the writ and the return were conſiſt- 
ent: and then, when they by making a return admit them- 
ſelves the perſons to whom the writ is directed, for they 
all the return executio iſtius brevis, which it is not, if they 
re not the parties to whom it is directed, and the return 
not being inconſiſtent with the writ, though in the end of 
the return they do poſitively aver, they are not, nor ever 
vere incorporated, nor named by the name of Gippus, yet if 
nat will be ſufficient againſt their on admittance? | 


Powell juſtice was on the contrary againſt the chief juſ- 
ice : but upon looking into the record it appeared, that 
ippo in the return was writ with a daſh, and Gippo in the 
writ was without a daſh, and ſo not ad idem, and ſo this 
point was put out of the caſe, 7 7 2 » 


The chief juſtice took this difference; where a cor- where an exitt- 
poration by one name is incorporated anew by an- ing corporation 
other name, where they ſhall” loſe their firſt name, and ue geg 
where not, viz. where the new charter alters the con- heme, If i al: ers 
ſtitution of the corporation, and new models it, there they their conflitu- 
hall loſe their old name : otherwiſe, if the conſtitution as to ous —— 
[1 the integral parts of it remain the ſame ; though $. Þ. Salk. 434- 
the new charter gives them a new name, the old one re- 

mains. For the purpoſe, if a mayor be added, or a mayor 

and maſters are made mayor and aldermen, or an abbot ang bereift it does 
convent, à dean and chapter ; there they loſe their old — | Legg 
name, becauſe. new,integral- parts of the corporation are $5 
added. But if the inhabitants Gippwici were incorporated 

by the name of bajliffs, burgeſſes, and commonalty Gippwici, - 

and then a new charter is granted to them that they ſhall 

de called by the name of err and commonal- 

ty of Gippwici, yet they may uſe. the firſt name, becauſe - 

the town is the ſame, and the old coaſtitution remains. ; 


it he had been an officer a #6/tum; the corporation 
deen '@ good return j but 


. 453. . 
was argued by the court. And the — 
in juſtice convenient notice ought to be given for the party 
to prepare for his defence; but he might wa is tht, 


would. Secondly, anfwered, erde 
return, that de of is day — 2 that in writ 


ing a ſeſſions of the peace, but cyrr and 
i ry: and if he was not charged with 
it, though he did anſwer to it, his anfwer was i 
and will not help the want of notice: be was Charged with 
one thing; and anſwered to another. For the praadidur 
ſeparales maligeflurar muſt be underſtood thoſe in the notice, 
or at leaſt it may be underſtood of them, and that will be 
ſufficient to vitiate the return; Which being to turn a ma 
out of his freehold, ought io be preciſely certain, and can. 
— — the court agreed, and 
— tory mandamus, but directed that it ſhould 
— ns. — to the firſt writ, ballivis, c. de Gippi 
for they ſaid it muſt purſue ir Rs 6 pom not 
: eee 


Tribe ſolicitor oppoſed granting u pere mptory na- 

damm, becauſe the recorder was an officer ad libitum of the 
corporation ; and cited x Gi 14. Rew v. Campion. But 
that objection was contrary to the return, . 
peared to have been confirmed for life. - Aud falt faid, that . 
ougit 
to bave returned that, and refied upon it, anò it would have 
could not tre ad vantage ol 
that, when they had returne a enuſe, if the cuuſe were not 
ſuſfeientʒ ſor it appeared, that they had not gone upon their 
power, and e nun out bees 
EINE: 


* 


The chief: juſtice alto ld that "hEevatroouls not take 
notire of towns any otherwiſe than they «pprared de 
the plane wie they re = | 


- 
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Seignorett ver. Noguire. 
A N Aion of covenant brought on articles of part- 1. 
nerſhip, whereby it was agreed, that the three de- — _ 
fendants ſhould contract for 336 ſhares of the royal luſtring that they t 
company, for which the plaintiffs were to pay the money, — — 
and to have the ſhares delivered to them; and the plainti reſpedt — 
were to have intereſt for theit money; that the plaintiffs and many haresin a 
defendants were to manage the ſhares in partnerſhip, and in 7 
caſe of difference in opinion the moſt voices to Carry it, the money, and 
| the plaintiffs to be but one voice: that when any of the have the cuſtody 
ſhares ſhoutd be ſold, the money ſhould go to ſatisfy, the 2 me b. gan 
plaintiffs the principal and intere of what they advanced; notbe obliged to 
the partnerſhip to continue for four years, to begin with keep any of 
the Fay of the date of the contract for the ſhares : that — rb ae 
after expiration of the ſaid four years, the plaintiffs then fell what 
ſhould not be ebliged to keep any of the ſaid ſhares, which _ remain 
ſhould then remain unſold any longer, but might ſell them afignment of 
to make an end of the account of the partnerſhip : and if ſome of the 
there ſhould be any loſs, the ſame ſhould be born, one fourth — Jo * 
part by the. plaintiffs, and the other three fourths by the es 
defendants. The contract for the 336 ſhares is laid to years as 3 fecu- 
be made 13 April 1693. and for breach the plaintiffs ſhew, e geg bat 
that after- the four years elapſed, the. plaintiffs ſold 174 for him is — 
ſhares, which were what were then remaining of 336 ſhares, *2 be confdered 
for 2921/. 10s. and no more, which was the beſt price . — 2 
could be got for them: ſo that the damage came to ſo theſe bares, 
much, three fourths of which was ſo-much, for which the vl! intitle the 
plaintiffs brought this action. The defendants craved gyer — 1 
of the articles, and they were entred in hac verba ; and it J. S. ſhall 4c- 
appeared, that the commencement- of the four years was to unt with 
be from the day of the date of the contract. The defendants ma —— 
pleaded, that before the ſale of the 174 ſhares, viz. the 23d Frice for which 
of Nov. 1698. the plaintiffs. vendidere et tranfluler: the ſaid — — 
174 ſhares, viz. go ſhares to R. L. and 84 . to V. S. — 
and that at the time of ſelling and transferring aforeſaid . 
current et vendibile pretium of the (aid 174 ſhares was ſo | 
much: and fo there was no loſs. The (plaintiffs replied 
and traverſed the ſale of the 174 ſhares, modo et forma, nd 
— 2 iſſue is joined ; and the jury found a ſpecial ver- 
= that the plaintiff Szignorett at the ſeffions of parliament , 
* 10 Wil. was impeached for miſdemeanours,. and 22 
E. and V. S. became his bail: and that the plaintiffs, dete of « dere 
1 May 1698, affigned over the 174 ſhares to R. L. and gbr def abe on 
" S. viz. 90 to L. and 84 to S. pre corum fecuritate ot — — | 
ſecurandum et indemnificandum and, rom the teco ni ante 230, and 
zances: that afterwards the 28th of Oqber 1698 L — 5 3 
n from their recogniſances, and that they a3.) . » 
ways damuificd-thereby ; but whether this, aſſignment cn hypo ation - -- < 
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$z10n0nzT? werein law a ſale or not, they leave to the diſcretion of the 


. 
Necuiz. / Cqurt. 
| 


522 


After this eauſe had been very long depending, the three 
judges gave judgment the latter end of this term; but the 


- chief juſtice was not ſatisfied. It was agreed by the three 
judges, that if this preg had been concerning chattels 
that 


that had been aſſignable, then this aſſignment to L. 
and S. would have been a ſale within the meaning of the 


_ covenant, and would haye been with the defendants, be- 
| Cauſe the legal intereſt being out of the plaintiffs, they had 


diſabled themſelves to perform the truſt, But they ſaid, this 
affignment was not like a conveyance in law; that th 

could not tell what it was; that by it they were not ſatisfied, 
that though the ſhares were put out of the plaintiff's power, 
but they might have executed the truſt notwithſtanding. 


And Powell ſaid, the conſcience of the cauſe was with the 


the 


plaintiffs, % : | 288 
The chief juſtice doubted, for he thought there was no 


difference between the caſes, for that ſuch aſſignments muſt 
be taken to be within this agreement as the nature of the 


thing is capable of, whether they were or were not effeRual 
aſſignments in point of law. So if a man aſſigus a bond to 
. S. and afterwards receives the money of the obligor, if 

do not immediately pay it over to the aſſignee, the al- 
ſignee may maintain an aQion of covenant againſt him upon 


| the word offignovit : and that was the caſe of Deering v. 


Farrington, 1 Mod. 113. 1 Freem. 368. 3 Keb. 304. 80 
if the obligee covenant to aſſign a bond to J. S. tiel jour, and 
will not aflign it, or before the day receives the money 

the obligor, by which means he has diſabled himſelf to 


aſſign it; in either of theſe caſes it is a breach of covenant, 


and yet in ſtrictneſs a bond is not aſſignable. 
+ The three judges were giving judgment for the plaintiffs 


nd Mr. Raymond ſtood up, and put them in mind of ſome 


exceptions he had taken for vatiances between the declara- 
tion and the articles; and particularly of that of the com- 
mencement of the four years for, the continuance of the 
partnerſhip, which in the declaration was ſaid to be wi 


| the day of the date of the conttact, in the articles from the 


day of the date of the contract. [The others were men- 
tioned at this time; and I have loſt my note- book, in which 


they were contained.) The court I. id, that the variances 


were not material. Arid the chief juſtice ſaid, that 4 date 
does not exclude the date, and ſo was the ſame with cum 
datu; but that @ datu and à die datus wete not the ſame. 


2 But Powell ſaid, that (@) a datu and & die datus had been 2d- 


judged to be the ſame in the common pleas. Judgment 


pe was given for the plaintiff, 
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EB T en an obligation. . The defengant pleaded R. . n. 


| L want of a ſpecification in bar. On demurrer adjudg- 1055. 
xd for the plaintiff that it is not a bar. 


Pie ver/ Cooper. 


N eaſe, the defendant pleaded in abatement, that the 

plaintiff was an alien enemy, and laid no venue: and 
demurrer adjudged that it fa] was well pleaded, and the (a) Semb. zcc, 
zintiff might have replied, that de was born in Exgland ante 3531014, 
nerally, Bat if ſoch a matter is pleaded In bar, it (4) OE 0173) 
wit de pleaded with u venus, and the plaintiff ſhould reply, (1755.5 
hat he was born in ſuch a place in England. And in the 


fincipel caſe Judgment was given,” pred billa caſorur, 
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A return to a  Mandamis to admit one:;Dunch alderman of  Norwid, 
8 A and (wear him. To this they returned a charter d 
rd  Edw. 4. that the aldermen of Norwich onerarentur i 
cauſes. Acc 2 exenerarentur as the aldermen of Londen; and that in Lows 
3 if a perſon be elected alderman by the ward, the court d 
are contradidlory aldermen may refuſe him ; and that Dunch was elected by 
the return is the ward, but was refuſed by the mayor and aldermen, be- 
void. P. ace. 3 cauſe he had not qualified himſelf according to the corpors 


r. N. 461. 2 n : 
That e party. tion act, he not having received the ſacrament according to 
was elected, and the rites of the church of England, within a year next be- 


had been diſap- fore his election; and that he was a turbulent perſon and 
proved of by factious, and that he procured his election by bribery: and 


rt, who ; 
— boars Tl then at the end of the return they returned, guod nen ful 


eſſential, and ele2gs, 
that he was not ; : 
elected, are contradictory coanſes, Where the cauſes are contradictory, a peremptory mand 


mall be granted altho" matter infifled upon in ohe of the cauſes by way of avoidance is a gd 
avoidance. 


A peremptory It was admitted of all hands, that (a) the matter « 
mandamus to Dunch's not having received the ſacrament within the yer 
ſwerriom before his election made his election void, and had bern 
neceſſarily eon ſufficient return, if it had ſtood by itſelf, But in regard tbe 
fer upon him return was repugnant and contradiory, the court granted! 


hay _ peremptory mandamus. The chief juſtice ſaid, the court could 


O. acc, . 
1 Sid. 286. not believe them, when by their return, firſt they admit a! 


If a body of men election and avoid it, and then deny that Dunch was eledte. 
5 A return may contain as many cauſes as the perſons thit 
notwithftanding Make the return pleaſe, but then they muſt be diſtinct indt- 
the court which pendent matters. 80 here a refuſal might be well returned, 
ery and alſo that Dunch had not received the ſacrament ; bol 
of rejectiag bim, Which make the election void: but then you come 

bis election is contradict all the former part of your return, and lay 
2 beg cen Dunch- was never elected. To avoid this contradictios, 
by the body: it is urged, that the election by the ward is no election 
the powerof th: hecauſe it is not conſummate, till it is approved by lb 


; 5 mayor and aldermen. But this chuſing by the ward is 10 


ing. 
by bribery an election to an oder not within the flatute of 5 & 6 0“ 


c. 16, will make the election yore. 
(a) Vide ante 29 and the books there cited. leftioh 


8 


ir 
Þ 
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: 
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the mayor and aldermen have no choice, but only appro- 
tion are diſtin& aQs to be done by ſeveral parties. And if 


he return is'contradiftory, in returning an excuſe why D. 


elected. | | Ps 
Powell juſtice. If the return be not FritradiQory, it is 


The election and approbation are two different things, and 
the election is conſummate without the approbation. The 


rom the preſentation. And ſo is the nomination of one (where 
the caſe is, that J. S. is to preſent ſuch a dne as J. N. ſhall 
nominate) from the preſentation : and the entation is 
over before the approbation, and the nomination before the 
prefentatian. So here the clection is over befote the appro- 
bation. Mon fuit elefus in the return, muſt be underitgod, 
that Dunch was never elected by the ward.” 


aſe which had been cited out of r Sid. 286. where, though 
the return was inſufficieat, yet the court would not grant a 
er mandamus, becauſe the right was againſt the per 
fon that ſued the mandamus; but ordered the right to be 
tried) that it appearing to them upon che teturn, that 
Dinch's election was void on the corporation act, they ought 
not to grant a peremptory mandamus. i200 


*% N 
© 
* * 


But the chief juſtice ſaid, it did not appear; for the court 


tradictory to itſelf. And he ſaid, a peremptory mandamus 
would not make the election good, upon an inſormatibn, 
the election might be avoided,” and Dunch turned out. 

WY . . 8 p Ive nn 
Powelk The return eun never be made gol. 


pon the argument of this caſe the chief jaſtice-ſaid, that 
$ to the procuring his election by bribery, it would be a 


t were to an office within the ſtatute of ; U 6 Bd. G. c,16. for 
ough elections ought to be free, yet an elector might uſe 
his liberty to vote for him that had given him money. And 
he remembered a caſe between Blancard and Galley, Salk. 
411. where in an action of debt upon a bond conditioned 
for paying part of the profits of the office of provoſt mar- 


had concerned the ſame office in England, the bond had 
Kkz | been 


| fedion, for they have ſeveral perſons to-chuſe out of ; but 


bation ; for they cannot chaſe, The election and apptoba- 


queſtion whether that would make the election void, unleſs 


1245 
Rzc1nA 


V. 
' Mayor, &c. of 
Nox wr1cn, 


the election be conſummate before the approbation, then 


was not approved, and then returning, that he was never 


very inveigling ; the court cannot tell what you rely upon. 


power of the ' biſhop to approve the preſentee, is differente 


Powys and Gould agreed, But Powys thought (upon the 


ould not tell what to believe, when the return was con- 


ſhal within the iſland of Barbadees, it was reſolved, that if it 


1246 


5 Nena been void by the ſtatute of Edw. 6. but the office being ia 


„ec. na 
WICK 


(= Vide March 
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Ba-: badocs, the bond was held good, though it was concern · 


ing che adminiſtration of juſtice. 


He ſaid, the method of cbuſing aldermen in London was 
thus. The inhabitants of the ward chuſe two, and if the 
court of aldermen think them inſufficient, they may reje 
them, and order the ward to chuſe again. And he aid, 
that in the lord chief juſtice Kehynge's time, in the caſe of 
one Mr. Swallow, 4a) the cuſtom of Londen was certified to 
be, that if a man be choſen aldetman, and refuſe to ſerve, 
the court of aldermen may commit him to Nga as for a 
contempt; but if he fines, then the way is to ſwear him 
alderman, and then diſchatge him by content. 


© Sheriff af Middleſex's Cafe, 
A Totitat iſſued out of the king's bench to the (herif, 


to arreſt a man, and the ſheriff returned, that the 
man was lifted according to the act 4, Ann. 5. 10. ct en occas 


* 


Alx. ſerjeant Broderick moved againſt the ſheriff, becauſe 
as be pretended; he ought to have arreſted the man; be- 


enuſe by the act the plaintiff had liberty to go on to judg- 
ment aud execution agzinft any thing but the defendant 


body, and then the courtſhould diſoharge him on common 


| bail, if he appeared-to them to be liſted reguſarly; but the 


theriff ſhould not take upon him to determine whether be 


Wat regularly lifted, But the court upon conſideration bel 


n to be a good return, and that this act worked by way of 


faperſadros to any proceſs to be iſſded againſt perfons lifted, 

— che berifF-ſhould arreſt ſuch a iperſon, he would 

be liable to an addon of falſe impriſbament. And ay bor 

It that the act did not intend, that the man 

be arreſted, and then diſcharged on common bail, by tbe 
iſo, © that the plaintiff upon leaving notice in writing 


. t the defendant's place of abode, or giving to the de- 


o 
mot 


, 
* 


«-feridant ſuch: notice in writing of the plaintiff's cauſe of 
« of ation; might file common bail for the defendant, «nd 
66; d to judgment, c. That incaſe the men were 

regularly” amd fairly lied, this was. falle return, and 
the plaintiff had his remedy againſt the ſheriff by action is 


de falſe return. | 
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My Lord Banbury's cafe, 


J. C. Salk. 512. 


? Motion was made on his behalf for a /aperfedgar ta a Aperr by patent 
latitat, which was ifucd out of the king's bench agajoſt 5 bs arreted 

im, and on which he had been taken; and to igduce the and ſurname us 
court to grant it, they offered to produce an exemplifica- ., commoner 
tion of the judgment in the indiftment againſt my lord in — on 
this court, ante 10 and the letters patent of creation, and common bail if 
the offidawit that my lord was the ſame perſon in the record = has never {at 
of the judgment. And jt was alſo pretended, that if my lord * 
ſhould put in bail, he (a) would be eſtopped to plead his 

peerage. But the court denied the motion, and the chief 

uſtice ſaid, they could not take notice, that this Charles 

Knol is earl of Banbury ; that there was a difference be- 

tween this caſe, and the caſe of a peer that had (at ip the Semb. ace. 
bouſe of lords, If my lord had eder been ſummoned to 8, J. 7 Mod, 
parliament, and had a writ to ſhew, and there was no diſ- 383. 
pute about the identity of the perſon, it would have been 
reaſonable to have granted a ſuper/edeas ; but in this caſe of 

a lord that has never ſat there, they could not do it, for 
they could not try peerage upon a motion, byt his lordſhip 
might plead it, and pray » fyterfulees. 


Powell ſaid, that if in the capias my lord had been named 
peer, it (b) ſhould have been ſuperſeded, For the law would (5) R. acc, 1 
never intend, but a peer had ſometbing to anſwer the ac- 2. 
tion, and the body is made liable only in defect of that, and 
that was the ground of that privilege of peers, And the 
abbots of England had the ſame privilege for the ſame reaſon, 
But here the writ is againſt Charles and we canngt 
take notice of his peerage. Ty | 
(4) Vide 7 Mod. 38, 1 Salk. 3. 


| Brown verſ. Benn et alios, 


rn was made for a prohibition to the court of 
— 5 — there rw wn 54 their , 
upon a ſuggeſtion that the caurt refuſed. ta the deſe 
dant's 3 that the place upon the arrival 25 
the plaintiffs intitled themſelyes was not à port of delivery; 
and that they refuſed to receive the allegation, ae he 
defendant would bring the money demanded into court, | 


But the chief juſtice and Powell: held, that the admiralty 
court were: the judges of that matter, and that if they did 
not do the deft ndant right, his only remedy was by appeal; 
but it was no ground fer 2 probibition: that the juriſdiction 
of the court of admiralty in caſe of ſramens wages was an 
ancient concurrent „6 ancient as the conſtitu- 

; K k 3 dien 


1248 W 


Fawn tion of the admiralty court here: that you cannot appeal 
in the court of admitalty before definitive ſentence, for a 
gravamen, as you may in the eccleſiaſtical court. 


. 
Bzxx. 
7 


Tube ſuit here was for wages, upon the arrival of the ſhip 
Play ty 'Pmwell juſtice ſaid, he remembered a caſe of * 
Me nature, where a ſuit was commenced in the court of 

en a admiralty by feamen for their wages, upon the arrival of the 
+ 1. » © ſhip at Newfoundland :' and though the merchants all held it 
[04 Ho port of delivery, yet the/court of admiralty held the con- 
— 2 4 8 did the court of doe pleas upon a pro- 


bib TP 


„Regius wy; Arkinſon et Calm, | 
* Yb, 382. . 11 Med. 79, 2 poſt , 2: 61. Cr. che. 


Several perſons 4 TXINS ON and apother perſon were indicted, for 
way be \ndiQpd of that they being receivers of the queen's tax, did ex- 
| 9% as ve tort money-out of ſeveral perſons colore Meij. It was mov. 
Burr. 980. ed! in arreſt of judgment, that they cbuld not be indicted 
We — 98. Jointly, And to prove it, was cited 2 Roll. Abr. $1. pl. 6. 
an indid ment againſt four perſons for ufibg | of a trade, and 

| the indictment was, that they four, lege, torum, uſed 
the trade; and the indictment was quaſhed, becauſe the 

uſing by the one could not be the uſing by the other. 

1 (a) 1 Ventr, 302. The ſame caſe agreed. ut note, the 
bod u principal caſe there was upon the ſtatute of maintenance, an 

| indictment upon that ſtatute 'againſt two, and one only 
found guilty: and it was moved in arreſt of judgment, that 

the verdict did not maintain the indictment, and the caſe 

bes of the trade befote cited and agreed; bur reſolved that that 
| was an offence two'might join in, or it might be ſeveral, 0 


in treſpaſs: otherwiſe of AY 1 trade. 


| Halt chief juſtice. For battery or enden which ate 

2 crimes at common law, two perſons may be indicted joint. 

ly ; but the exerciſing of a trade not having been educated 

init as an apprentice ſeems to differ, becauſe the forfeitures 
| P are diſtinct, and that which makes the crime is ſeveral, vi. 

the not having been apprentices. He ſaid alſp, that baron 

and feme could not be indicted for exerciſing a trade not be- 

ing qualified, becauſe it is the exerciſe of the huſband. If 

the wife be qualified, that 8 the buſdand, but 4 4 


is the exerciſe of the huſband. 1128: Wiper 20 


| |  Serjeant Broderick eited another cle inforcing the ob- 

; een, viz, an indictment᷑ againſt fix perſons for opening 

| theiri ſhops upon 4 day appointed to be kept holy by procls- 
; "mation, and it was quathed, becauſe the fix defendants 

(a) But note, by ſerjeant Broderick, if two 2 employ 5 man in a trade, neh 

. Exercifing the . Note to che fu Tüklen- could 


» 


* 
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could not be joined in one indictment : it was a caſe in che. Reetua 
chief juſtice's time, and was now agreed by him, Judg- 1 
ment was given for the queen. | 


! Facquire ver. Kynaſton. 
„ CTION upon ſeveral promiſes, the defendant plead- Defendant can - 
A ed in abatement that the promiſes in the declaration LIE W 
were made tie jour, which was after the action brought, be might give in 


. | intiff evidence on 
2 de that e wary made before, and — plaintiff — 
| N 693. 1207. 


' Vide ante 345. 
Mr. Branthwayte to maintain the plea argued, that though Thus in an 
this matter was pleadable in bar, yet many things that might ation of af- 
be pleaded in bar, might alſo be pleaded in abatement ; 28 denden dan. 
(a) property in a ſtranger, or pris en auter lieu, may be not plead in 
pleaded either in bar or abatement in replevin. The chief — — 
juſtice agreed the caſes, but ſaid they differed from this, „ Bade after 
firſt, becauſe thoſe matters could not be given in evidence the commence- 
upon non cepit, the general iſſue in replevin, as this might — + 
upon von #fſump/it,-and that if there bad been any fa& to befere. | 
ſupport this plea, the defendant would have pleaded the ge- 
neral iſſue : ſecondly, becauſe the matter of this plea is new 
matter out of the compaſs of the plaintiff's action. And 


the defendant was ordered to anſwer o“. 
e Vide ante 984. and the books there gited, | 


„ WU Fn Oo "DD 


Queen ver. the Juſtices of the peace of che 
liberty of St. Peter's in York. | 


Aanda mus was directed to them, reciting, that where - It « new: didtd 
as an ancient bridge called Tadcafter bridge, ſituate is added to a 
partly in the, county of the city of Jord, and partly in the de ine 
Weſt-riding of the county of York, was lately fallen down, city mutt repair 
and that it ought to be repaired by the inhabitants of the the public | 
county of the city, and of the Weſt-riding of the county re · 4 
ſpectively; and that it was ſo. dane by them, except only the 
inhabitants of the liberty of St. Peter's in the city and coun- The juſtices of 8 
ty of the city; and that the inhabitants of the city laid out particulargiftrict 
in the repait of their part 14494. and that the ſhare of the within 2 city 
inhabitants of the liberty of St. Peter's came to 3ol. which — he 8 
they had refuſed to pay, and the juſtices refuſed to make a repairing of a 
rate for it according to the form of the (a) ſtatute; and be 
therefore commanded them to make and impoſe a rate upon 4 — — 4 
the inhabitants within the liberty in the city and county of jufices of the 
the city, for ſuch their part of the charges about the-build.. ©? at large. vide 
4 N Aut? > i xo 2 Init. 697. 
ing and repairing of the bridge according to the form of the of 
ſtatute, apd cauſe it to be collected and levied: and paid . Whether 
to the mayor and citizens, or their Attorney or treaſurer. to foctra rate can . 
baejr uſe, G. To this the julfices returned, that the city of era 
. (a) 22 H. 8. . 5, = | = 
RE 4 rt u 100g. 
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Nene Fel is an zocieat city, and the citizens and inhabitants of, 
TS” time ont of mind, have been a body politic ; and that the 
eter'vinYoux. City of York and ſuburbs and precincts of the fame, '11 Fe- 
bruary 27 Hen. 6. and long before, were a county by itſelf, 
and called the county of the city of Nl; and that the bun- 
dred of Aniſiie was part of the Weſt- riding of the cdunty of 
Fort, and that Hen. 6. 11 February 27th of his reign, by 
is letters patent granted, that the hundred of Azfie ſhoul 
be annexed to the county of the city of York, and that the 
city and ſuburbs of Lori, and the precincts of the hundred 
of Auiſlie, ſhould be the county of the city of York, divided 
from the county of York; faving to the church of Vorl, and 
the arcbbifhop, dean aud chapter of the ſame, and to all 
communities eccleſiaſtical, and temporal, and all other per- 
ſous, all manner of franchiſes, privileges, rights, commo- 
dities, and cuſtoms, to them or any of them of right belong- 
ing, ita quad by that grant no prejudice in any manner 
ſhould be done to them, is poſſs/ſione; ſeu propristate of any 
' liberties, franchiſes; privileges, rights, commodities, ot 
cuſtoms, of which they were then ſeiſed or poſſeſſed, ot 
which'did then belong to them: that the liberty of St. Pe- 
ters in York in the city and county of the ſaid city is, and at 
the making of the (aid letters patent and long before was, 
an ancient liberty, of which the dean and chapter of Tori is 
ſeiſed in fee, and that by all that time they had juſtices of 
peace there, and that the juſtices of the peace of the county 
of ert, or of the county of the city of York, bad nothing ta 
do there: that the part of the bridge in queſtion at the 
making of the letters patent lay in the hundred of 42 
out of the liberty of St. Peter's, and out of the juriſdiction 
* of the juſtices of peace of that liberty, and before that time 
was, and ought to be, repaired by the inhabitants of the 
Weſt riding of the county of York, and from that time, and 
at the time of making the act of 22 H. g. 45. and ever 
i ſince was uſed} and ought to be repaired by the inhabitants 
| of the city and of the hundred of Ani/tie without any con- 
tribution from the inhabitants of the liberty, and that it wax 
known, and could be eafily proved at the time of making 
the fi aQ; and is known and can be eafily proved to be 
.. | PPE 4 - 


In this cafe it was refolved, firft, that the return was ill 
in ſubſtance, becauſe: this charge came upon the city by 
uniting the hundred of Aufi to it, and conſequently the 
2 liberty of St. Prer's, which is part of the city, muſt be 
fſubfecr to the — as well us the telt of the city. That 

(4 D. xc. the (b) ad of 22 Heu. 8. .. 5. bad taken away all exemp- 
2 ins. 704 tons, and franchiſes, and made them all Hablle te be charged: 
4 i that there can ho reaſon be given for n liberty 
pf '& Peter's, which would not as well hold — 

2 37 n — 0 


6 x a 4 


- 
* 
we. 
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Tog all the reſt of the city, and lay the whole burthen on cs 
the hundred of Aniffie. Err 72 
Poel agreed. And he ſaid, that is to the perſons, wha Fe 
> gh ought to bridges, the act of 22 H. g. c. 5. 


t 
+ declaratory of the common law; which H. 

chief juſtice agreed, and ſaid, that the (2) charge of re- (.) R. cc. 6 
airing bridges w incumbent on the county by common Mod. 307. Burr, 
— unleſo where" garticulat — were charged with it 3594: b. bor 
by tenure or preſcription. What was new in ft, was the 301. | 


appointing the method of doing it, th4t 4 hundred mh 


irged with the repair of a bridge by preſcription, but 
= was not the cafe here; for ring Ae Ae hid not uſed 


to repair the bridge, but the Weſt-riding of the county: 
that upon the amexing of this hundred ta the county of the 
eity, there might have been an agreement made between 
the corporation and the dean and chapter, that they ſhould 
have heen exempted from the charges of repairing this 
bridge, but if there were any ſuth, that ought to have been 
returned: that there had been no inſtance of the liberties 
contributing, becauſe this bridge had never been repaized 


Serjeant Vynmne againſt the return ſaid, that the latter of 
it, that it was known, that the county of tle city ought ta 
repair it, was ill; becauſe it did not ſay, how they were 
obliged to repair it, by tenure or preſcription ; for that was 
what was meant by the ought in the act of parliament. 
22 H. 8. c. 5. /. 2. oy | | 


But then the writ was quaſhed; becauſe by the act 22 H. 
8. c. 5. J. 4. the juſtices of the liberty had nv power to 
aſſeſs ot rate the inhabitants of the liberty, or to intermed- 
dle in this matter; but the juſtices of the county of the city. 
And the chief juſtice ſaid, that the juſtices of the county of 
the city had power in this caſe, to ſummon the conitables 
pf the pariſhes within the liberty, out of the liberty; and 
ſo the juſtices of 2 county had, conſtables within a corpo- 
om _ * part of a county for it is 
they muſt put this act i utiony and not the juſtices of 
the corporation. | . 2 7 Ont 15 1 


There was another objection taken to the writ, that it 
would not lie in this caſe, becauſe the money was laid out 
firſt ; whereas by the act of parliament 4a H. B. e. 5. 
the rate ought to bave been made firſt, like the caſe of 
overſeers of the poor on the 43 EL and Tawney's caſe ante 
e. . — 8 mundemes to make a tate to 
rſe an overſeer r was quaſhed, becauſe the 
rate ought to have ben made firſt , F 5A 


- 


1 The 
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nan, bo court ſeemed, to be of opinion, that the money 
Juſtices of St, Might be laid out, before a rate made; and that the juſtices 


peter tin Von E. of peace might make a rate to reimburſe the money. But 
| then the chief juſtice ſaid, that the perſons that were to be 
charged to the repair of the bridge, ought to be made 

privy to the laying out of the money; and the rate to be 

made, ought to be for the repaixing the bridge, and not for 

reimburſing money laid out in the repair, af a. bridge: and 

that in the caſe of an overſeer, of the poor the juſtices might 

order a rate to be mage for the relief of the poor, and out 

of that the overſeer might be reimburſed the money he had 

. laid qut, and that that was the regular way; but the rate 


mut not be for reimburfing the overſeer., 


I dg get tate this to be {6 certainly reſolved, but the 
other being a plain exception, the court, as I-apprehended, 


went upon that, 

| | Atwood ven Burr. 
If a judieial wit Hs cauſe was not ſtirred in from Michaelmas 1 of 
is entered on the this queen till Hilary 40 being laſt term. And then 


1 ſerjeant Broderick took the old exception, that there was a 
on before it is diſcontinuance, becauſe:there: was no return to the _— 
returned. Vide facias. But Mr. Eyr for the defendant in error inſiſted 
ett , Upon it, that this was good as 20 alias ſcire ſucias, though 
not ſue out » ſeire the firſt was not returned; and cited R. Enter. 326. ö. 
Facias againſt bail 3327. And the lord: chief. juſtice Holt ſaid,” that tne firſt 
. when awarded, ſhould be entred on the roll, for the 
action againſt the defendant has a day by the roll; and therefore the writ is 
principal, $. C. depending before the return of it: and therefore in this, if 
Salk. 39. 603-1 there had been ſuch an entry it had been good, with this 
award of another, /icut privs, Cc. And it was, with very 

little ſaid more, adjourned: till this term. And now this 

term, Paſeb. 5 Ann. ſetjeant Broderict inſiſted, that the 

| judgment ought to be reverſed for the prolixity of the 
pleadings, becauſe they had ſent the record and proceedings 

And a juegment againſt the principal, and then the record and proceedings 
inde Cantat againſt the. bail was made dependant upon the other, and 
erroneous. S. C. not ſeverable from it, which he ſaid was not to be counte- 
Salk. 89. , nanced in an inferior court: and cited Cre. Cur. 164 
_ %%. Fryer v. Fawkenor, where judgment of an inferior court 
| was reverſed for the abſurdities and prolixities in the plead- 
ings. But the court anſwered, that there all the reaſons 

and arguments wereentred at large, and therefore that caſe 

differed much from this. Then he took another exception, 

that here was no warrant of, attorney to appear to the ſcire 

Facias,' and the party appeared per attornatum praedictum. 

To which Mr. Eyre anſwered, that this was only a fault in 

certifying the record by them below, for which the plaintiff 


ſhould got ſuffer, But the lord chief juſtice Holt ſaid, 2 


* + 


— 
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the plaintiff might pray a ſcire:facigs without an attorney; oh 
age he comes to pray judgment upon it, he does it Bong, 
by attorney, and there. is no warrant of attorney before, . 
and therefore. that is error. And of that opinion was all 

the court, and judgment was reverſed, niſ, Sc. die Lunat 


Apr. 22 Paſeh- 5 4nnae reginas, . Bu 
Mey: Knight ver. Barnaby. 


N = S. C. Salk, 670, Holt 712. Ne | 
R plaintiff brought an action of treſpaſs, aſſault Any officer of 


battery againſt the defendant in Middleſex. The te — 


defendant upon the common affidavit had a rule to change „ben lain, 


the venue into Kent, niſi, Sr. And now Sir James Moun- in a tranſitory 
tague moved to ſet aſide that rule, becauſe the plaintiff was ay F—y 
clerk of the aſſiſes of the Norfolk circuit, and by conſe- diefer. R. acc. 


quence an officer of this court. And the court was of that Bort. 2027, Bl. 
opinion, becauſe the king's bench frequently makes rules 1355 = — 

on clerks to retutn pefeas, c. and therefore that rule was 3232. 
diſcharged. 1 The clerks or 
AAP +1 1 42 + | afliſe are offigery of the courts at Weltminſter, 


Adams ver. the terretenants of Savage. Jo F. B. 
S. C. Salk. 601, 6 Mod.'226., 3 Rot 281. 

OHN Adams adminiſtrator of Sarah Adams, who died = x 1 

of eg, ſued out a fear facias bearing telle the 19th of in 5 


s queen, and returnable die Lu- action aganft 
terretenants. 


„the third year of thi 283 ee 
nae proxime poſt craſtinum aſcenſionis Domini next following, Weihe 
upon a judgment given for the ſaid Sarah Adams in this that — may 
court die Sabbati proxime poſt tres ſeptimanas Paſchae 34 Car. other 5 age 
2. againſt Sir George Savage of Bloxwerth in the county of — on 
Dorſet for 2001. debt and 40s, damages and coſts, againſt named in the 
the 3 of the lands of which Sir George Savage * 
was ſeiſed in fee the day of the judgment given, be! ob 341 N — "MK 
. as 1 writ ma 
quaſhed. S, C. 6, but yith ſome difference. 3 Salk. 321. 6 Mod. 199. vide 2 Roll. Rep. 5% 
| Ione perſon/ in particular is returned terretenant of particular lande, none of the other terre. 
tenants can join with him in pleading any thing with reſpect to thoſe lands. 
A plea which is bad-as to one of the perſoas pleading it, is bad as.to all. R. acc. Str. 509. 
General hon-tenure cannot be pleaded to ſuch a ſcire facias either expreſsly or þy implication. 
N Whether u tenant for yeqrs may, not be confidered as tertetenant upon ſuch a ſcire facias, 


8. C. 3$alk. 31 Lum 7 9 | 
At the day of the return of the ſire facias as well the 
plaintiff John Adams as Daniel Sadler and Philippa his wife, 
and ſeveral, other perſons returned by the ſheriff to be te- 
nants of the land of which Sir George Savage was ſeiſed in 
fee the day of the judgment, ſummoned, and they appear 
dy their attornies; and in particular the ſaid Daniel Sadler 
and Philippa his wife, who were returned” tenants of the 
capital manſion-houſe with the appurtenances called B- 
worth- houſe, and of the manor of Bloxworth, c. in the 
© ſaid 
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A>aies faid county, of which the faid'Siv Sarg Savayt was ſeifed in 


Ag of Tee the day of the judgment given. Et ſuper hoc idm Jo- 
di ye * hanints Adams dicit, quod peff judicium pruauictum in i 


| pratileta riuultum ſcilicet 10 die Minit anno ** N. 
Sogeeſtion of the 3. Me reg % Cc. 12. apud Blowworth pracdiftum in 
6eath of the in- comtatu praedicis, pracdifta Sara Adams obiit mortem, et ad- 
— 2 miniſtratio omnium et ſingulur um bonor um et catallorum jurium et 
tion. creditorum quae fuerunt pracdifas' Sardi tempore mortis ſuae, 

per Thomam providentia' divina Cantuarienſem archiepiſcopum 

totius Anglia primatem at matropalitanum 18 die Mai ann 


Domini 1504, apud Londin adm Fohanni debits legis. forma 

n tn avi commiſja fuit. Et praedicdus Jobannes Adams preſeri in curia 
| literas. adminifiratorias pratdiias Saras, per quas ſatis liquet 
euriae hic igſum Jabunnem Adams fore adminiſtratoram, et indg 


 hatere adininiftr ationer, te. Et petit: idem Fohannes Adans 

executionem- uerſus procfatum Danialem Sadler, and the other 

I perſons returned terretenants, de debits et dammis pracdidlts de 
Nen tenure plexd. ferris et tenamentis proeditiia. levandis fibi adiudicari, Cc. Et 

, ed by implicati» pracdictus Daniel Sadler et Philippa uxor ejus, and the reſt of 
9%  - - the terretenints, at the day of the return of the ſcire faciat 
ſolemniter exacti per P. T. attornatum ſuum pracdictum veniunt 

4t petunt judicium de breyi de ſcirs ſacias praefato vicecomiti 

| Dorſet directe in forma praedifia reternato : guia dicunt guad 

42 dam Georgius Trenchard ermiger «fl, et dis impetrationi 
+... -» ejuſaem brevis de ſcire ſaciat ot ante fuit, tenent ut de libero te- 
dene ds manerio as Bloxworth cum pertinentiis in comitats 
©... . pratdiflo in retorns proeditt mientionato, et hoc parati ſunt ve- 
Fier, unde ex quo praddiius Geargius Trenchard in return 
© fracditii brevis de ſcire facias now niminatus ſeu retornatus 9 
tenens ejuſdem manerii de B. praecdicti eum pertinentiit, iidem 
You Damel Sadlyr et Philippa uxor qu, and the reſt of the der- 
„„ pelunt judicium de brevi ith, et guod breve illud caſſetur. 
W 6 7 Dartall. To which, plea the plaintiff demurred, and 
deſendaũt joined in demurter, 


The exception which was took ta this plea by the plain- 
tiff counſe} Mr. Eyre, was, that it concluded ill, for it 
e ought to oonelude the defendants reſponders compelli debeant ; 
and could not be pleaded in #batement, unleſs the defcnd- 
ants give the plaintiff à beiter writ, which in this caſe they 
do not, for a new writ muſt be the ſame, and the fault ig 
in the. ſheriff, in omitting. ſome of the terretenants in the 
return. So is M. 40 & 4.4 Ez. Clerk v. Hardwick. Cre. 
z. 750. A 16 Jac, 1. Michel y, Sit John Crofts a0d 

others. Cro. Jace $06. 3 Re. Rep. 4 33. Moore 524. 
Mr. ſerjeant Darnall for the defendant infifted upon it, 
that the precedents were both ways, and telied on Co. Iur. 

024+. IL 7,1 8.74 8 | 0 5 
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The 


«T al beiog in the paper for judgment, Mich. 3. of 2 
1 —— did 22 ſeem to 4 unani- Torreteoints of 


Yi! 2uee , the; | J ) ; 
— as 8 the lon above-mentioned. Powell juſtice 


took it to be a ſettled rule, that the defendant ſhould never 


abate the plaintiff's writ without giving bim a better, which. 


in this caſe he cannot do, there being no defect in the writ, 
but in the ſheriff's return; but becauſe execution ought to 
be awarded againſt all the terre-tenants equally, which 
cannot be done till all of them are returned warned, and 
before the court, therefore this 1 delay of 
the execution, and ought to be pleaded / r,/pendere compelli 
debeant; but cannot be pleaded in abatement of the writ, 
For the court cannot give judgment, that the writ for this 
defect ſhall abate, but the court. muſt award another writ, 
and the terretenants returned upon the firſt writ muſt have 
the ſame day given them with the return of the new writ. 
So is 11 E. 2. Fitzb, Brigfe abb. 2 Saund. 8, g ·  7efferſon 
and Dawſon. And Mich. 1 Vi. & Mar. B. K. Mun v. 
Slaughter. 2 Vertr. 105. e dis M3 


Holt chief juſtice ſaid, that where the terre-tenant omitted 
is tenant of lands in another county, ſuch a plea ean never 
be, pleaded in abatement; becauſe the ſheriff bas perfeAly 
done his ouly execution. of the firſt writ, and could do 
no more but ſummons the terre · tanants in his county: and 
therefore in ſuch caſe the plaintiff muſt ſue qut a new writ 
directed to the ſheriff of that other county where the other 
lands, Oc. lie. And therefore in ſuch caſe to plead that 
matter in abatement would be very improper, but it ought 
to be pleaded with a /, reſpondere compelli debeant, &&c. And 


ſo are the caſes of 2 Sand: 8, g. and 2 Ventr. 105. the 
terre-tenants not named being of lands in another county. 


But where the terretenants not returned are of lands in the 
lame county, the precedents are bath ways; though it muſt 
not be intended that the king's bench.canigive judgment to 
8 Ae 44 to — e terre · tenant is 
rovght in. {See Moore 429. Cre. Eli. 506. Golſt. 160. 
XL. 93. Dame: Greene gale] Nees Wenger arch 


But then, the lord chief jultice. Halt took an exception to 
the ples, which he ſaid be aul, HHS _ that 
Sadler and his wife were returned tenants. of the manor of 
Bloxwerth, then no body but they can plead any thing in 
reſpect of that manor, of which they ate returned tenants, 
For if in aire hoes c, A. is returned tegant.of R/ack- 
acre, and B. of M hiteacre, d. can plead nothing as to Mbit. 


acre, nor B. as to Blatlacre; then in this caſe, when all the 
terretenants retuened join in this plea with "Sadler and 
bis wiſe, it vitiates the whole «plea. Indeed if Trenchard 
bad been jointenant with Sadler and his wife, and not te- 
turned nor ſummoned; Sadler and his wife might have 
pleaded it, but the other terre · tenants could not joiu in ſuch 


plea, 
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Avans plea, becauſe they have nothing to do with the manor of 
e Which Sadler and his wife are returned tenants. 


2. If Sadler and his wife had pleaded this; it had been 
naught; becauſe it had been but a plea of general non- tenure, 
and that too but by implication. In a ſcire facias on judg- 
ment in a real action, ſpecial' ndn-tenure may be pleaded, 
8 Edw. 4. 19. 9 Hen. $49 But in 4 ſcire facias on a 
judgment in a perſonal action the terre-tenant cannot plead 

nuoen- tenure by implication. * To all Which the other three 
Judges, viz. Powell, Powys, and Gould agteed, and there- 


fore a reſpondts oufter Was awarded. | 


Note, the lord chief juſtice Holt faid further in this caſe, 
that it was a queſtion whether a tenant for years was not a 
ſufficient terre-tenant to be returned by the ſherift in a ſcire 

 facias on à judgment in a perſonal action. In Owen 134. 
Kemp et alii v. Lawrince; à tenant for years pleads in bar of 
a ſcire facias, and as that caſe is reported in 2 Brownl. 244. 
it is doubted whether it is good or nat. And in 2 Saund. 20, 
21. a leafe for years in the terretenant returned in the ſcire 
facias is pleaded in bar. Now if the law is ſo, that a tenant 
for years is a ſufficient tenant in ſuch a caſe, this plea is ill; 
becauſe, notwithſtanding Trenchard might be tenant of the 
freehold, yet Sazler and his wife might be tenants for years, 
But as to that neither he nar the other 77 gave any po- 
ſitiye opinion. Mr. Rob. Eyre counſel for the plaintiff, 

Mr. ſerjeant Darnall for the defendahts, ' 


11 
Terretenants o 
SAVAGE. 


r Hil. | Parkins ver” Wilſon, _ 
. Pleadings poſt vol. 3. . 346+ . 


the recognizance Emorandum quod allas ſcllitet dit Lunt 


InanaQion upon Middleſex, ff, M1 
of bail to an e- prime poft quindinum ſantti Martini iu 


1 termino 7 Michaelis ultimo practerito, tram domina regina 
that no — as ap We/ftmonoftttium venit Thomas Parkins per Franciſtun 


ſatisfaciendum Huichinſam attornatum ſuum, at prutulit hic in cus ia diftat di- 
9-6 ve minae reginae tunc ibidem guandam billam ſuam verſus Matibenm 
cipal before the MWilſon in” euflodia mareſchalli, Wt." Ae placito debiti, ot funt 


"commencement plepii de Profequettde ſcilitet F. D. et R. R. gude quidtar billd 


OS: — ſequitur in hae ver has ſcilicet Middleſex. . Thi. Parkins gut- 
in bis replication THU de' Muitbes Milſen in cuflodia mareſchalli martſchalciat 
ſets one cut, ® dominae reginar coram ipſa regina. exiſiente, ds placito quad rel- 
— dat t 25 et 15. legalis munatar Angliae, guat et debet et 
— 2 injuſfe dilinet, pro eo videlicet quad cum pr adic tui Thomds Par- 
» a ritt adw. Neve! I neee r 
of error was brought on the judgment ogainſt the principal is a departure. S. C. 6 Med. 139 
Notwithſtandi it of is allowed odgment- 01 | ad 
fatisfaciendum a. pt dn vl = capias jr 3 C. 
6 Mod. 130. 139. Salk. 32 . Vide Str. 1186. 1 . 16. ante 34a. Su. $67. Bl. 1183. And 
the plaintiff may immediately proceed againſt the ball. and es ag 12 
1 | ls O74 559 ſx: 8 7 it 70 1 
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#ins alias ſcilicet hoc inflanti termino in curia dominate reginae — 
roram ipſa regina apud Wiſimonaſterium (adem curia b, WiIrtow. 
Miſimonaſlerium in comitatu Middleſex tunc exiſlente ) per billam 
fone brevi diftae deminas reginaty ac per judicium ejuſdem curiae, The fe na-. 
recuperaſſit verſus quendam Fonathanem Waollaſton genereſum cin in oe. 
251. & 155. pro damnis ſuit, guas ſuflinuiſſet tam occafione non 
performationis quarundam promiſſimum et aſſumptionum eidem 
Thomae per praefatum Fonathanem nuper faftarum, quam pro 
miſis ot cuſlagiis ſuis per ipſum circa ſattam ſuam in ea parte 
_ appeſitis, unde idm Fenathan convitius eff, prout per recor dum 
inde in curia diflas dominae reginas coram ipſa regina apud 
Wiftmonaſtirium pracdiftum reſidens plenius liguct et apparet : 
ac cum praediftus Mattheus Wilſon et quidam B. C. per noming The bail's recog- 
Mattei Wilſon de parochia ſan#ti Pauli Covent Garden cogui, niſagc king 
et B. C. de parochia ſanftt Clementis Dacorum generoft, alias 3 
ſeilicet termino Paſchae ultimo practerite, in eadem cur ia dittae 
dominae reginae coram ipſa regina apud Wifimonaſterium, per- 
ſenaliter veniſſent et deveniſſint pligii et manucaptores, et uterque 
rerum pro ſe devenifſet plegius et manucapter, pro praefato Jona - 
thane, quod ff contingeret ipſum Fonathanem in placito prasdiclo 
\convinct, tunc iidem M. (t B. conceſſiſſent, et uterque corum 
pre ſe conceſſifſit, emnia hujuſmodi damna, miſa, et cuſlagia, 
| guar pracfato Thomas Parkins in e parte adjudicarentur, de 
terris et catallis ſuis et corum utriuſque fieri, et ad opus prat- 
ati Thomas Parkins preprium, levari, fi contingeret damna 
illa pracſato Thomas (ipſum Jonathanem non) ſolvere, aut ſe 
priſenae mareſchalli mareſchalciae dictas dominas reginae coram 
ipſa regina ea occaſione non redders:. et idem Thomas dicit quod 
pradictus Jonathan damna illa praefate Thomas nondum ſolvit, 
nec ſeipſum ae mareſchalli mare ae dictas dominae 
reginae coram ipſa regina e@ occafione reddidit ; attio 
accrevit eidem Thamae ad exigendum et — gr 4h 
Matteo predict. 251. et 151. proedittus tamen Maitheus lictt 
ſacpius requiſitus, c. praediftas 25 l. 4 15 f. eidem Thomas 
nondum ſlvit; ſed illos ei ſeluari bucuſgue emnino contradixit, 
et adbuc contradieit, ad damnum ipfius | Thamae - 301. et inde . 
producit ſelam, te. » Cum boc idem Thomas verificars Avermenti 
vult, guad praedittus Mattheus Wilſon unus plegiorum et manu- 
captor um pro pracditte Fonathane devenifſe ſuperius mentionatus, 
et pracdictus Mattheus M iſſin modo 'defendens, ſunt una et 
eadem perſona, at non alia, neque diverſa; guodgue pracdiftus 
Thomas in records prasdiclo mentionatus, et pracdiatus Thomas 
mode querens, ſunt una at eadem perſona, et non alia, neque 
diverſa; quodgue judicium pracdiium in ſuis plens roborr, 
vigore, et effetiu adbuc remanet minime rever ſatum, annibila- 


tum, five ſatisfatum. | 
| The defendant Nin pleaded in bar, that * the giv- No c ad 

ing. the ſaid judgment againſt the ſaid Tenethen — ee 2 
ang before the day of the exhibiting the plaintiff's bill, no | 


capias 


$258 
raue VF 
Witzen. ad Wackefoo was proſecuted and returned | in the queen's 


| 4 ſaid j The pls 


. FE Woo” OO GRAY <> 21202: . 
” — 
. * 


- = . — © n A — 


a c Acetone 


aintiff Parkin replies, tint thr the giving the 
— = ent N the laid Mollefen, and bing. the 
and returned. exh 155 this bill, viz, 10 of November the ſecond of this 


queen, the ſaid plaintiff did ſue out of the king's bench a 


capias ad fatisfaciendurp a ainft the ſaid N vollaſlon, returnable 
die Lunar proxime pal — 55 anti Martini t. at which day 
oy fheri eee, bras faid = MWoullaſton ard 
inventus in ba out e capias ad ſatii- 
facimdum, & aeg, vera brevis gf 10 rex? 
queen's bench 4% de recards. reſidentia 
 Plenina [iquet of pert, 12 phat” 
Rejoioder that , The defendant . in ie mender! Et procdiftur 


. hot OS 22 redditienem judicii praedicti in 
104 , at ante, + breve 


bk. 


nenda —— pros _ breve difta TED 
Jahan en rae pow. uod fi judicium inde red- 


ditum fat, tunc recerdum ot n.lequelas prusdiclas cum 
omnibus 4 lavgentibus ceram j its fats de communi banct 
at baronibus fuis de ſeaccerio «eye de. la coife in camera 


feaccarti dic dae dominge reginae — — 
\ © bati, widclicet 1 — qvembris, veniri 
— * — — —— — 
racorde ar . 


% 


en mat ——— 4 jndician 
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praedidum in eadem curia diflae dominate reginat nune cram 


ip/a regina adbuc in pleno ſus robore remanet minime a nulla- 


tum, prout per recordum inde in cadem curia diftae dommae 
reginae nunc coram ipſa regina plenius liquet et apparet: ef 
idem Mattheus ulterius dicit, quod pt preſecutionem praediets 
brevis de errore corrigendo, et ante retornam inde necnon ante 
praediftum breve de capias ad ſatisfaciendum de vel ſuper judicio 
prasdicto verſus pragfatum Fonathanem Wilſon proſecutum re- 
tornatum et affilatum fuit in curia diftae dominae reginae nunc 
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PanxINs 


. 
Wir son. 


coram ipſa regina apud Wiſlmonafterium praediftum, ſcilicet 22 Bail in error: 


die Novembris anno regni Wiftae dominae reginae nunc ſecundo, 
idem Mattheus Wilſon, et quidam Booth Chadderton, et Ricar- 
dus Waollafton, per nomina Booth Chadderton de Stanhep- fireet 
in parochia andi Clementis Dacorum in comitatu Middleſexiae 
genereſi, Matthei Wilſon de York-Areet in parochia ſancii Pauli 
Covent . Garden in comitatu praedifto cogui, et Ricardi Moollaſ- 
ton de Warmley in comitatu Hertford armigeri, in proprits per- 
ſenis ſuis venerunt in praediclam curiam diflar dominae reginae 
nunc coram ipſa regina apud Wiſimanaflerium, et ſecundum 
formam flatuti pro evitatione minime neceſſariarum dilationum 
executionum inde editi et proviſi, recognoverunt ſe debere, et 
quilibet eorum recognovit ſe debere, praedifto Thomae Parkins 
510. et 10s. legalis monetas Angliar, ſolvendes eidem Thomae, 
executoribus vel aſſignatis ſuis, et niſi fecerint, iidem B. M. et 
R. conceſſerunt, at quilibet eorum conceſfit pro ſe, praedittes 511. 
t 10s. de terris et catallis ſuis, et eorum cujuſlibet, fitri at 
ad opus dicti T homae levari ; fub conditione tamen, quod fi prae- 
diftus Jonathan proſequeretur prasdictum breve de errore cum 
effeftu, ac fi judicium pracdictum affir matum foret verſus prae- 
diflum Janathanem, tunc ſi idem Jonathan ſatisfaceret et ſolve- 
ret dicto Thomas damna praeditta, acetiam omnia talia cuftagia 
et damna qualia adjudicata forent dicto Thamae occaſſons dila- 
tionis executionis ſuae ſuper judicio praedifio practextu proſecu- 
tionit didti brevis de errore, tunc recognitio illa vacua foret, et 


dictas dominate reginas nunc coram ipſa regina apud Wiflmonaſ- 
terium remanens plenius apparet : et hec idem Mattheus paratus 
A verificare, unde (ut prius) petit judicium, et quod prasdictus 
Thomas P. ab aftione ſua prasdicta inde verſus eundem Mat- 
theum habenda praecludatur 7 &c, 


* 


Ri. Acherley, 


To this rejoinder the plaintiff demurred generally, and 
the defendant joined in demurrer,” and adjudged for the 
plaintiff Eaſſer term 3 Ann. B. R. becauſe the rejoinder is a 
departure from the bar, Cro. Car. 76. This term a mo- 

Vor, II, | L1 tion 


nullius effeftus ; prout per recordum inde in pracdifia curia 
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Robert Price eſquire, mo of the ercheguer. 
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tion was made by Mosllaſton the defendant in the principal 
action, to ſet aſide this capias ad ſatisfaciendum as irregular, 
becauſe it was ſued out returnable die Lunae proxime poſt 
oabas ſancti Martini, which was the 22d of November, and 
that very day the writ of error ſued out by oollaſlon 
the 20th was allowed: after which the capias ad ſatisfacien. 
dum was filed, but returned the ſame day. And adjudged, 
this capias ad ſatisfaciendum was well ſued out to charge the 
bail, and the motion was denied May 5. Paſch. 3 Am, 
B. R. Parkins v. Wadllaflon. Raymond for the plaintiff, 
Acherley for the defendant. 


— 


* 


The principal Officers in the Law. 
Paſcb. 5 Annae reginae, 4. D. 1706. 


* right honourable William Cowper eſquive, lord kretur 

of the great ſeal of England, which was delivered to bim ) 
the queen in council at St. James's, October 2, 1705. being 
then one of her majeſly's counſel at law. 


Sir John Trevor knight, maſter of the rolls. 


Sir John Holt knight, chief juſtice. 
Sir e Powell knight, 
Sir Littleton Powys knight, { Juſtices of the king's bench, 


Sir Henry Gould &night, 


Sir Thomas Trevor night, chief juſtice. | 
Sir John Blencowe tnight,  } | 
Robert Tracy eſquire, © juſtices of the common pllun Wi 

Robert Dormer z/quire, | | 
Henry Boyle eſquire, chancellor. | 

Sir Edward Ward night, chief baron. 
Sir Thomas Bury Anigbt, 


| John Smith eſquire, 
Sir Richard Simpſon night, curſſtor baron. 


The right honourable John lord Gower, baron of Sittenham, 
chancoller of the dutchy of Lancafter. f 
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ir Thomas Powys #night, — 
Sir Salathiel Lovell #night, Quegn's chief ſerjeants 


Sir Edward Northey knight, attorney general. 

Sir Simon Harcourt knight, ſolicitor general. 

Sir John Darnall knight, | 
Sir Joſeph Jekyll knight, | Bueen's ſerjtants, 


Nicholas Hooper uire, 


Sir Thomas Parker night, 


as © © OO 


John Conyers eſquire, 

Sir William Whitlock night, t 
— — Aplionby eſquire, Queen's counſel, 
William Jennings eſquire, 

Sir James Mountague night, 


Sir Edward Northey knight, attorney genera! of the duchy 
of Lancaſter, 


Robert Starkie ure, att eneral of the coun - 
2 of Lecce? wn 4 d 


Mr. ſerjcant Bennett, judge of the Marſhalſea. 


Welſh judges. 


Sir Joſeph Jekyll knight, chiefjuftice, ? ;. a: 
Sir Salathiel vell E ? * uflices of Cheſter, c. 


Mr. ſerjeant Hook, 2 
e eſquire, Þ juftices of North Wales. 


Mr. ſerjeant Neve, s 
Mr. 7 ew Webb, } Juſtices of Weſt Wales: 


Mr. ſerjeant Baniſter 2 
. Cocks Gre, | iuftices of South Wales. 


* 


Llz 


1262 


Paſch 5 Ann. 
B R. Apr. 10, 
1706. 


If an inſo' vent 
act aut hori ſes 
the ſeſſi uns on 
the petition of 
any priſ-ner to 
ſummon hs 
cred:turs and 
diſcharge him, 
a plea therean 
muſt ſhew that 
the priſoner 
petitioned, and 
the creditors 
were ſummoned. 


S; Co Holt 566. 


A p'ea ſetting 
forth his d:ſ- 
charge only will 
be bad on a ge- 
neral demurrer. 
8. Ss Holt 566, 
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Turner ver/. Beale. 
8. c. Salk. 521. Holt 36 5. Pleadings poſt vol 3. Pp. 350. 


HE plaintiff brought an action upon the caſe againſt 
tze defendant, upon an indebitatus Tee for 1c01, 
for goods ſold and delivered by the plaintift to the defendant, 
June 1, 1705. upon a quantum meruit, and an inſimul compu- 
taſſent : to the laſt promiſes, and to the whole ſum of 100/, 
in the promiſe mentioned beſides 37 J. part thereof, the de- 
fendant pleaded non afſumpſit ; upon which iſſue was joined, 
Et quoad eaſdem triginta et ſeptem libras de difla ſumma centum 
librarum in. eadem prima promiſſune et aſſumptione mentionatas, 
idem Abrahamus [viz. the defendant] dicit quod ipſe non poteſt 
dedicere, quin- ipſe ante oftauum diem Novembris anno Domini 
milleſimo ſeptingenteſimo tertio indebitatus fuit pracdicto Fohanni 
Turner in eiſdem triginta et ſeptem libris, pro ovibus et aguis 
[viz. the goods in the declaration] eidem Abrahamo per prae- 
fatum Fohannem Turner ante tempus illud venditis et deliberatis, 
ac ante eundem octauum diem Novembris in conſideratione inde 
ſuper ſe aſſumpſit et promiſit ſolvere ditto Johann Turner eaſdm 
triginta et ſeptem libras ; et fic non poteſi dedicere, quin praedie- 
tus Johannes Turner damna ſua occafione non ſolutionis earundem 
triginta et ſeptem librarum verſus ipſum Abrahamum recuperare 
debeat : idem tamen Abrahamus petit quod perſona ſua, nec nm 
ejus apparatus, Anglice wearing apparel, toralia, Anglice bed- 
ding, ac in/irumenta neceſſaria pro ejus occupatione, gude non 
excedunt decem libras in valore, ſint ſemper exonerata et libera de 
et ab omni executione per praefatum Fohannem in hac parte ha- 


| benaa, juxta formam (a) flatuti in parliamento dominae reginae 


Nothwithſtand- 
ing the diſcharge 
ie fared to have 
been according 
tothe formi of 
the ſtatute. 


nunc apud W eſi monaſterium in comitatu Middleſex, nono die Au- 
vembris anno regni ſui ſecundo per prorogationem tent editi, in- 
titulati, An act for the diſcharge out of-priſon of ſuch inſolv- 
ent debtors as ſhall ſerve, or procure a perſon to ſerve, in her 
majeſty's fleet, or army; quia dicit, quod ipfe idem Abrahamus 
praedifto oftavo die Novembris anno Domini 1703. in eodem 
latuto mentionato, nec non antea et poflea, fuit priſonarius atiu- 
aliter in priſona et gaola dominae reginae de mareſcalcias ejuſdem 
deminae reginae coram ipſa regina, ſub cuſtodia Franciſei Soutb- 
ard armigeri cu/lodis priſonae illius, de et ſuper actione ad ſefan 
Eamundi Warnford pro debits (difia priſona tunc et adhuc apud 
Southwark in comitatu Surrey exiftente) quodgque ad generalim 
quarterialem ſeſſionem pacis diftae dominae reginae tentam api 
Guilford, in et pro codem comitatu Surrey, die Jovis 13 die 
Julii anns regni diftae dominae reginae nunc tertio, coram fir 
hanne Fulham et Johanne Lade armigeris, et alis fociis ſuis ju 


 ticiariis ipfius dominae reginas ad pacem in ditto comitatu Suri 


(a) 2 3& Ann. c. 16, 


confer * 


a M4. r "Ing PROT Fg — 
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conſervandam affignatis, ipſe diftus Abrahamus priſonarius in 
forma praedicla tunc etiam exiflens, per eoſdem juſliciarios pacts 
in aperta curia illa, virtute ac juxta formam flatut: praedidti de 
et ab impriſonamento ſuo pracdicio debito modo relaxatus et ex- 
eneratus fuit; abſque hoc, quod idem Abrabamus ſuper ſeu poſt 
praedictum oftavum diem Novembris anno Domini 1703, ſupra- 


praediclus Fohannes ſuperius inde ſupponit, et hoc paratus oft 
verificare; unde petit judicium, fi praedictus Fobannes Turner 
aliquam executionem in hac parte ad onerandum per ſonam ipſius 
| Abrahami, aut ejus apparatum, torolia vel inſlrumenta neceſſaria 


figillis dictorum duorum juſliciariorum paces ſuperius nominato- 
rum ſignatam et figillatam, quae praemiſſa teſlatur, cnjus datus 
eft in dicta generali guarteriali ſeſſione pacis apud Guilford, 
praedicto 13 die Fulii anno tertio ſupradiclo, Sc. L. Agar. 


Et praediflus Fohannes Turner dicit, quod ipſe per aligua, 
per pracdictum Abrahamum ſuperius placitando aliegata, ab exe- 
cutione ſua pro damnis ſuis in bac parte recuperandis orcaſione non 


et omnia bona et catalla ſua habenda praecludi non debet; quia 
dicit, quod placitum praedictum per praedictum Abrahamum ſu- 
perius placitatum, materiaque in eadem contenta minus ſuffictentia 
in lege exiſlunt, ad ipſum Jobannem ab executione ſua inde verſus 
perſonam praefati Abrahami et omnia bona et catalla ſua habenda 


nec per legem terrae tenetur aliquo modo reſpondere : et hoc pa- 
ratus eft verificare, Unde pro defetlu ſufficientis reſponſi in hac 
parte idem Fohannes petit judicium, et damna ſua occaſione pre- 
miſſorum per executionem verſus perſonam praedifti Abrahami, 
et omnia bona et catalla ſua ad libitum ipſius Fohannis fiendam 
et levandam ſibi adjudicari, &c. T. Pengelly. 


materiaque in eodem contenta bona et ſufficientia in lege exiſtunt, 
ad praedium Johannem ab executione ſua inde verſus perſonam 
rus Abrabami et eius apparatum toralia ac inflrumenta neceſ- 
aria pro ejus occupatione, gude. non excedunt 101, in valore, 
habenda praccludendum; quod quidem placitum, materiamque 
in eodem contentam, ipſe idem Abrahamus paratus eft verificare, 
et probare curiae, &c. Et quia tur vo Jebam ad placitum 
llud non reſpondet, nec illud hucuſque aligualiter dedicit, iþſe 
idem Abrabamut, ut prius, petit judicium, et quad praeditius 
obannes Turner ab omni executione guacungus in hac parte 
benda, ad onerandum perſanam ipſus Abrahami, aut jus 
apparatum toralia vel inſtrumenta prasdicta prascludatur, &c. 


L13 | Mr. 


dic lo 2 ſuper ſe quoad caſdem 371. mode et forma, prout 


pracdiia habere debeat, &c, Et profert hic in curia idem 
Abrahamus duplicationem ordinis exonerationis illius, manibus et 


praecludendum, ad quod ipſe idem Johannes neceſſe non habet, 
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ſolutionis praedictarum 37 I. verſus per ſonam praedicti Abrahami Demuner, 


Et praediflus Abrahamus dicit Far” 888 praediftum oinder in de- 
ipſum Abrahamum modo et forma pradictis ſuperius eL — 
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Mr. Pengelly tor the piaintiff took exceptions to the plea, 
becauſe the ſeveral facts, required by the act of parliament 
to be done, to intitle the juſtices of peace to a juriſdiction, 
were not averred to have been done: without which the 
juſtices had no power to make ſuch an order of diſcharge, 
as is ſet forth in the plea; and therefore that the defendant 
ought expreſsly and particularly to have ſhewn, that he pe- 
titioned, that the creditor was ſummoned, that he liſted 
himſelf a ſoldier, &c. as the ſtatute has appointed. 


Mr. Eyre for the defendant inſiſted upon it, that all thoſe 
omiflions were ſupplied by the general allegation, that the 


. defendant was diſcharged ſecundum formam Aatuti; for if any 


of thoſe facts were omitted, he could not be ſaid to be diſ- 
charged according to the form of the ſtatute; and for that 
purpoſe he cited Cro. Je. 609. Johnſon's caſe, where is 
ſaid, many of the faults in the indictment were aided by 
the concluſion, contra formam — in hujuſmodi caſu editi et 
proviſi, 2. That if there had been any defect in the pro- 
ceedings of the juſtices of peace in this matter, it ought to 
be ſhewn by the other fide, and ſhould never. be intended, 
as in the caſe in Cro. Car. 280. In a writ upon the ſtatute 
of We/tm. 2. 13 Ed. 1. fl. 1. c. 46. for throwing down 
fences in the night, *tis not neceſſary to ſet out that the 
landlord had a right to improve; but if he has not, it ought 
to come on the other fide, 3. He argued it was good upon 
a general demurrer, and cited ſeveral caſes of omiſſions in 
pleading, held good after a general demurrer. 1 Lev. 194. 
Cutler v. Southerne. 1 Lut. 545. 9. Lee v. Elkin. He relied 
alſo on 1 Ventr 356. Day v. Copleflon, which though re- 
ported ſhort by the book, he took to be much ſuch a plea 
as this. For there it is ſaid the defendant pleaded the ftz- 
tute for the diſcharge of poor priſoners, and that he had 
been diſcharged by that act. [But ſee the ſame caſe re- 
ported, Sir Thomas Jones 165. where *tis ſaid, the defend- 
ant ſet out in good form all matters and circumſtances by 
the act neceſſary. ] 


The court were all clear of opinion that the plea was ill, 
even on a general demurrer ; becauſe it did not appear io 
them, the neceſlary facts not being averred to intitle the 
juſtices of peace to a juriſdiction, that they had any jurif- 
dict on in this caſe; and judgment was given for the plain- 
tiff. Adjudged accordingly, Hil. 5 Ann, B. R. mt 
Moodrington et Deverill, intr. Mich. 5 Ann, B. R. rot. 4 
Salk. 521. pl. 25. Holt. 567. and that it was naught 004 

eneral demucter, as that caſe was, and not aided by the 
atute for the amendment of the law. 


/ 


* 
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Regina ver. Baines. 


| Mandamus and Return poſt vol. 3. p. 353+ 
R. Baines being removed by the juſtices of peace of 
the county of IW:ftmorland, from the office of clerk of 
the peace of the ſaid county, obtained a mandamus out of 
the king's bench, to command them to reſtore him to that 
office, or to ſhew cauſe to the contrary ; which writ follows 
in his verbis. 
A peremptory m2ndamus for 
ment for his removal given by 
Anna Dei gratia Angliae, Scotiae, Franciae et Hiberniae re- 
gina, fidei defenſor, c. cuſtodibus pacis noflrae, ac Juſliciariis 


noftris ad pacem in et pro comitatu illo conſervandam necnon ad 


diverſas felonias, tranſgreſſiones, et alia maleſacla, in comitatu 
noftro Wiftmorland perpetr ata audiendum et terminandum aſſig- 
natis, et eorum cuilibet ſalutem Cum Ricardus Baines generoſus 
per prachonorabilem Thomam. dominum Wharton nuper cuſlodem 
rotulorum pacis noftrae in comitatu noftro Mſimorland praedicto 
debite nominatus et appunctuatus fuit clericus pacts comitatus 
prasdicti; qui quidem Thomas dominus Wharton plenam adtunc 
babuit pateflatem et authoritatem ( ut cuſlos rotulorum ejuſdem 
comitatus ad nominandum et appundtuandum eundem Ricardum 
Baines clericum pacis ejuſdem comitatus, habendum et tenendum 
officium clerici pacis comitatus pracdicti, guamdiu ſe bene gereret; 
idemęue Ricardus in officium praediflum et exercitium-inde debito 
modo et rite admiſſus fuit, virtute cujus idem Ricardus ad exerci- 
tium officii praedifti, necnon ad proficua inde capienda juſle in- 
titulatus fuit et exiflit ; vos tamen jufliciarii praedicti eundem 
Ricardum ab executione officii praedicti minus rite amoviſiis, et 
ipſum ad exequendum officium praediflum recuſatis, ad grave 
damnum ipſius Ricardi, ſicut ex querela ſua accepimus : Nos igi- 
tur eidem Ricardo Baines celerem et feſtinam juſtitiam in bac 
parte fieri volentes, ut eff juſlum, vobis mandamus fir miter injun- 
gentes, quod immediate poſi receptionem hujus brevis, eundem 
Ricardum Baines ad executionem praedicti officii clerici pacis 
comitatus praedifti reflituatis, et ipſum ad exequendum officium 
i lud, et capiendum proficua inde permittatis, vel cauſam nobis 
hgnificetis in contrarium, ne in veſiris deſectibus querela perve- 
niat ad nos iteratim ; et qualiter hoc pratceptum noftrum fuerit 
executum conflare faciatis nobis apud Wiſimonaſfttrium die Sabbati 
proxime poſi oflabis ſancti Hilarii, hoc breve neſlrum nobis tunc 
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A certiorari to 
remove proceed - 
ings againſt ſe - 
veral perſons 
will not remove 
any proceed! 
againſt one * 
them only. 
Vide ante 1199. 


the refloration of an officer ſhall not be granted, fo long as a judg- 
a juriſdiftion able to remove him, remaias ia force, 


The ſeſſions may 
remove the clei 
of the peace 
upon a chargein 
writing againſt 
him for any 
mi!demeanor in 
the execution of 
his office ; vide 
1 W. & M. tf, 
1. c. 21. ſ. 6. 


An order of ſeſ - 
ſions for the re- 
moval of a clerk 
of the peace 
muſt ſhe w that a 
charge was ex 
hibited againſt 
him ſufficient to 
warrant his re- 
moval. 8. C. 

6 Mod. 192. 
Salk, 680. Holt 
$14 

No charge is 
ſufficient to 
warrant the re- 
removal of a 
clerk of the 
peace, which 
does not accuſe 
him of ſome 
miſdemeanor in 


the excution of his office. 8. C. 6 Mod. 192. Holt 514. An order of ſeffions reciting that by a 
complaint in writing the clerk of the peace was charged with divers miſderaeanors in the execution 


of his office, to wit, 


that he exacted from a priſoner eight ſhillings and fix pence for a ſubpcenato 


ſummon four witneſſes to give evidence for him at the ſeſſions, which contained only twelve lines, 
2 that he at the gener. I quarter ſeffiops beld for the county exacted from a poor labourer, and 
rc-d him to pay nine ſhillings more than his juſt fees, and alſo that he had committed divers other 


exactions and extortions particular) 
miſdemeanors in — fir 


mentioned in the ſaid charge, does not accuſe him of any 
the execution of his office, becauſe that part of the order which precedes the video 


licet is not to be conſidered as a part of the charge, 8. C. Salk. 680. Holt 514 
v4 


re- 
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A complaint 
-againft Baines, 
at be qua ter 
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remittentes, T. J. Holt, milite apud Weſtmonaſterium 24 dit 


Novembris anno regni naſiri primo. 
Per regulam curiaz, 


To which writ the juſtices of peace made this following 
return. [4 So IN | 
es Chriſtophorus Muſgr ave miles et baronettus, Chriſtophorut 
Philitſon miles, c. cuſlodes pacis ac juſliciarii in brevi huic 
ſchedulae annexo infraſcripti, fereniſſimae dominae reginae nunc 
in curia ipſius reginae coram ipſa regina apud Weftmonaſlerium 
humillime certificamus, quod Ricardus Baines in eodem brevi 
nominatus, exiſtens clericus pacis pro comitatu Weſimorland prae- 
dicto, praetextu inde ad generalem quarterialem ſeſſionem pacis 
diftae dominae reginae tentam apud Appleby in et pro comitatuWiſt- 
morland praedicto decimo tertio die Aprilis anno regni diftae di- 
minae reginae primo coram tunc juſliciariis diflae dominae regi- 
nae ad pacem in et pro comitatu illo conſervandam, necnon ad 
diverſas felonias, tranſgreſſiones, et alia malefatia in comitatu 
Meſimorland praedifio perpetrata audiendum et terminandum 
aſſignatis, durante tota ſiſſione illa, necnon ad generalem quar- 
terialem ſeſſionem pacis diflae dominae reginae tentam apud 
Kirkby Kendal! m et pro comitatu Wiſtmorland praedicto decims 
quarto die Fulii anno prime ſupraditto, coram Chriſtophoro Muſ- 
grave miliſe et baronetto, Ricardo Sandford baronetto, Chriſ- 
tophoro Phillipſon milite, Facobo Grahme, Willielmo Flemming, 
Henrico Grahme, Edwardo Willſon, ſen. Ricardo Brathwaite, 
acobo bird, et Thoma Dawes, armigeris, et Jobanne Archer 
in medicinis doctore, tunc juſitciariis dictae dominae reginae ad 
pacem in et pro eodem comitatu conſervandam, nechon ad diverſas 
felons, tranſgreſſunes, et alia malefafia in eodem comitatu per- 
petrata audiendum et terminandum aſſignatis, praedictum officium 
clerici pacis pro comitatu illo exercuit et executus fuit ; quodque 


ſeſſ ns, 14 July, poſlea et ante adventum brevis praedicti, ſcilicet ad praedictum ge- 
x Ann. naeralem quarterialem ſeſſionem pacis ſuperius ultimo mentionatam, 


quaedam querela et accuſatio in ſcriptis jufliciariis pacis in ſeſſne 

illa exhibita fuit, querens et accuſans dictum Ricardum Baines di 
diver fis maiegeflurts in executione praedicti officti clerici pacis pro 
eodem comitatu perpeiratos, co quod ad praeditiam tunc ultimam 
guarterialem ſeſſionem pacis ipſe idem Ricardus Baines coegit 
guendam Johannem Scott de Waoodfide labourer ad ſolvendum 
novem ſolides legalis monetae Angliae, ultra feoda ſua debita; 
acetiam quod praeditius Ricardus Baines decimo die Aprilis anno 
regni difiae dominae reginae nunc primo ſupradicto exegit de 
quedam priſenario Langhorne, et cocgit cum ſolvere et expendert 
ſummam otio ſolidorum ſex denariorum conſimilis monetae Angliat, 
pro quo am proceſſu vocato ſubpoena ad ſummonendum gquatuor teftes 
ad evidentias dandum ex parte ipfius priſonari i in ſaſſione, qu 
guicdem proceſſus, vocatus ſubpoena, continebat duodecim lintas 
et non aviplius ; quodque ad eandem general:m quarterialem 
feſſimem pacis tentam eodem decima quarto dis Fulii ann 


primo ſupraditto enam examinationem et debitam pre- 
alt, fager ph | 


* 
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, veritatis materiarum eidem Ricardo Baines ut praefer- 
DE ona aperte in eadem feſſune ſactam et babitam in 
b procſentia praedicti Ricardi Baines (qui exiflens per ordinem 
— feffianis debite ſummonitus ad reſpondendum materiis illis 
ut pracfertur ei impoſitis, ad eandem ſeſſionem in propria perſona 
fua comperuit, et ſeſe per confilium eruditum in lege defendit) 
praedicius Ricardus Baines inde convittus fut ideoque confide- 


raedifus Ricaraus Baines ab officts clerici paci: pr gedicii comita- 
| * Miſimorland amoveretur 2. exoncretur, et idem Ricardus 
Baines ſuperinde ante adventum brevis praediett n aperta e 
plena curia ſelſionis illius per curiam illam ab cio lo amotus et 
exoneratus fuit : et praefati modo cuftodes pacis ac juſticiarii in 
WE br -vi procdifte infroſcripti ulterius certificant, quod pracfatus 
Rr Baines non fuit nominatus frve appuntiuatus offe cleri- 
„ pacis pro comitatu IV gt morland praedifte ad officium illud 
_ ::quordum, ad aliqued tempus poſt pr acdictam amotionem et e- 
onerationem ejuſdem Ricardi Baines ab officio ſuo pracdicto; et 
quod prachonorubilis Thomas comes Thanet, cuſtos rotulorum pa- 
cis dominae reginae nunc in et pro comtatu Weſtmorland prae- 
didto exiflens debits modo aſſignatus et conſlitutus, cui de jure 
pertinet nominare et appunctuare clericum pacis pro comitatu 
Waſimorland praediclo, poſt amotionem et exonerationem pracdicti 
Nicardi Baines ab officio clerici pacis pro comitatu Weſtmorland 
pracdicto, et ante adventum hujus brevis, nominavit et appunc 
tuavit quendam Thomam Carleton generoſum fore clericum pacis 
comitatus praeditii, eodem Thoma Carleton adtune —— per- 
ſena habili et ſufficiente re/idente in dicto comitatu Weflmorland, 
ad exequendum officium praedictum, quamdiu ſe bene geſſerit: et 
ea de cauſa nos pracfati cuſtodes pacit ac juſticiarii ut praefertur 
infraſcripti pracfatum Ricardum Baines ad locum et officium cle- 
rici pacis pro comitatu Weſtmorland pracdiclo reflituere non poſſu- 
mus, prout per breve praedittum nobis praccipitur.. 
There was likewiſe a certiorari directed to the ſaid juſ- 
tices of peace, tocommand them to certify all orders againſt 
William Atkinſon and Richard Bainez, made by the ſaid juſ- 
tices, or any of them, which writ of certiorars bote ige, 
June 25 1 of the queen, and was returnable @ die ſand; 
Michaelis in unum menſem, upon which the order againſt 
Baines only, reported hereafter at large, was returned. 


Exception was took to the return of the mandamus, that 
the offence was uncertainly alleged, &c. and therefore a 
peremptory mandamus was prayed ;; but the court ſaid, the 
order was a judgment, till ſet afide, and therefore adviſed 


returned on the certiorari, but refuſed to grant a perempt 
mandamus, Whereupon the counſel for Mr. Baines too 
the ſame exceptions to the order, as are hereafter mention- 
ed at large, And when the court were ready to give their 


© * 


the counſel for Mr. Baines to take exception to the order 


Judgment by 


the juſtices to 


ratum fuit per curiam generalis quarteria 's /eſfionts illius, quod remove Baines, 
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Rzc1wA . opinion, Mr. attorney general Northey took exception to 
Barnzs, the certiorari, that the order was not thereby removed, be. 
cauſe the certiorari was to remove all orders againſt Atkinſen 

and Barnes, and the order returned was againſt Baines only, 
whereupon the certiorari was quaſhed, Mich. 4 Ann. after 
having heard counſel on both fides. [See the report of it 
before, 1199-} And on a new certiarari iſſued, the order fol. 
lowing was returned up, made at the general quarter-ſeſſions 
of the peace for Meſmorland held the 14th of July the firſt 
of this queen. 5 hr | 


The order of the Whereas by a complaint and charge in writing at this 
— ſeſſions, held the ſaid 14th day of Fuly, preferred and ex- 
hibited to this court, againſt Richard Baines of Appleby in 
this county of Wefmoriand gentleman, clerk of the peace for 
the ſaid county, who the 1oth day of April laſt paſt, and 
during the whole laſt general quarter-ſeſions of the peace 
held for this county, did (a) claim and exerciſe the (aid 
office of clerk of the peace for this county, the ſaid Richard 
Baines mas charged with divers miſdemeanors by him com- 
f mitted in the execution of the ſaid office of clerk of the 
--— peace for this county, viz. that he the ſaid Richard Baine, 
the ſaid xoth day of April laft, did exact from one priſoner 
Langherne,. and compel him to pay and expend the ſum of 
eight ſhillings and ſix pence, for a ſubpoena to ſummon four 
witneſſes to give evidence for him in the ſeſſions, which 
ſubpoena contained but twelve lines; and that the ſaid Ri- 
chard Baines alſo did at the ſaid general quarter-ſeſſions held 
for this county exact of one John Scott of Waodfide, a poor 
labourer, and force him to pay, the ſum of nine ſhillings 
more than his juſt fees : and alſo that the ſaid Richard Baines 
had committed divers other exactions and extortions part!- 
cularly mentioned in the ſaid charge in writing, and now it 
this general quarter-ſeſſions, held by adjournment on the ſaid 
28th day of Auguſt, upon due examination in open court of 
the faid matters alleged againſt the ſaid Richard Baines, who 
by order of this court hath been duly ſummoned to anſwer 
the ſame, and did attend in perſon, and had particular no- 
tice of each charge againſt him, and made defence by his 
counſel thereunto, and upon full proof of the premi 
made in open court, it doth appear to this court, that the 
ſaid Richard Baines hath miſdemeaned himſelf in his ſaid of. 
fice of clerk of the peace of this county, and in execution 
thereof, by exacting and extorting by colour of his ſaid 
office from the ſaid priſoner Langhorne the ſaid 10th day of 
April laſt paſt, the ſum of eight ſhillings and ſix pence, fot 
the ſaid ſubpoena, to ſummon the ſaid four witneſſes, 
i Mod. 192. e princi ection | was that it did on 
tm ther Mr. Dates wre of the peace when th fooled ances were d N 
ſtatement being merely that he dai and ] the office at that time. _ 6 þ 


3 
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| ſhillings and fix pence more than the accuſtomed fee 
. due for the ſame, and by exacting and extorting by 
colour of his ſaid office at the ſaid laſt general quarter-ſeſ- 
ſions from the ſaid Jahn Scott nine ſhillings more than his 
uſt fees; and thereupon this court doth openly in court dif- 
charge and remove the ſaid Richard Baines from the office of 
clerk of the peace of this county of /efmorland, and he is 
hereby by this coyrt diſcharged from the ſame accordingly. 


Per curiam Thomas Carleton cleric. pacis, 


Divers exceptions were taken by Mr. Baines's counſel to 

SS this order, which were argued ſeveral times, and it was in- 

WT {ted upon by them that this order ought to be quaſhed. 

ey ſaid, that though before the act of f V. & M. f 1. 

c. 21, the clerk of the peace was removable by the cuſ- 

tot rotulorum, yet now by virtue of that ſtatute he has a free - 
hold in his office, it being enacted by that ſtatute, that the 
cuſtos rotulorum ſhall appoint the clerk of the peace for ſo 
long time as he ſhall well demean himſelf in his ſaid office; 

and that freeholds are ſo much favoured by the law, that all 
aa which would avoid an eſtate of freehold muſt be taken 
ſtrictly, and executed preciſely, and therefore a man can- 
not avoid an eftate of freehold for a condition broken, 
without an actual entry. Tis true the freehold the clerk 
of the peace has in his office is by the ſame act ſubjected to 
the juriſdiction of the juſtices of the peace, ſo that for a 
miſdemeanor committed by him in his office they may re- 
move him in a ſummary way; for it is enacted in the ſame 
ſtatute, 7. 6. that if any clerk of the peace ſhall miſde- 
mean himſelf in the execution of his office, and thereupon 
a complaint and charge in writing of ſuch miſdemeanor 
ſhall be exhibited againſt him to the juſtices of the peace in 
their general quarter · ſeſſions, it be lawful for the faid 
juſtices, or the major part of them, from time to time upon 
examination and due proof thereof openly in their ſaid ge- 
neral quarter-ſeffions to ſuſpend or diſcharge him from the 
ſaid office ; and that then the ca/fos rotulorum fhall appoint a 
new clerk of the peace. But then the juſtices of peace in 
caſe of ſuch removal muſt purſue the method which that act 
has preſcribed, and if they do not, all their proceedings will 
be void. And proceedings in caſes of this nature, which 
are to deprive a man of his freehold in a ſummary way, 


* 


. © th == 3 


K * 


ſtrued ſtrictly, and never ſupplied by intendment of matter 
which don't appear on the face of them. | 
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without letting him be tried by bis peers, are always con- 
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This ſtatute therefore gives the juſtices of the peace a 


power to remove the clerk of the peace. 


1. For miſdemeanors in the execution of his office, 


2. This removal muſt be upon a charge in writing before 
them of ſuch miſdemeanors. And this is but agreeable to 
common juftice, that the party may know his charge, that 
he might have a fair opportunity to make his defence: but 
in this caſe it don't appear, that there was any charge in 
writing againſt Mr. Baines for any miſdemeanors commit. 
ted by him in his office, 


For the firſt part of the order is only a recital of a charge, 
according to the inference or apprehenſion of the juſtices, 
that Mr. Baines miſdemeaned himſelf, and cannot be took 
to be the charge itſelf, but only is a narrative, that there was 
a charge, which as they took it, imported - miſdemeanors, 
If it had gone no further, that had been plainly ill, not only 
becauſe it does not appear there was any charge of miſde- 
meanors, but likewiſe becauſe it is too uncertain and gene- 
ral, viz. divers miſdemeanors, &c. for the miſdemeanors 
ought to. be ſpecified, that the court here may judge, whe- 
ther they were miſdemeanors in his office or not. 


Then as to the facts after the viz. they are not ſufficiently 
ſet forth. a 


For as to the fact in relation to Langborne, that don't ap- 
pear to relate to Mr. Baines's office of clerk of the peace, 3s 
it is ſet out in the order. For 1. it is not ſaid to be done 
colore officii, In Hutt. 70. Luidley's caſe, in an information 
againſt the under-ſheriff of York, for taking 1/7. 105. for 
making a warrant on a capias ad ſatisfaciendum, it was held 
not enough to ſay, he colore officit did it, but it ought to be 
ſhewn, to whom the capias ad ſatisfaciendum was directed. 


2. It don't appear the 8s. and 6d. was too much, or 
more than was his due. 


3. It don't appear, the ſubpoenn was to ſummon witnel- 
ſes to the ſeflions of the peace of Weftmorland, or that 
Mr. Baines made the ſubpoena as clerk of the peace of Mal- 
morland,* + 15 


4 'Tis ſaid Mr. Baines compelled Langhorne to pay and 


expend 8s, and 64. but tis not ſaid to whom Mr. 2 
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5 aid the 8 J. 6d. nor that Mr. Baines received it; 
1 be ſo expreſsly averred, and that Baines ex- 


gorſtue received it. 
Then as to the fact in relation to Scott, it is laid as ill: 


1. It is not ſaid, Baines colore officii, or extorſive exacted 
df Scott, Ee. | 


2. It is not ſaid for what he forced Scott to pay the 9 5. 
3. It is not ſaid to whom Scott paid them. 


4. It don't appear but that gs. were due from Scott more 
han his fees, and therefore it ſhould have been faid, Baines 


orced Scott to pay 94. pro ſeodis, et ultra feoda. 


8 And therefore for theſe reaſons the counſel for Mr. Baines 
aged on it, that this order was ill, and ought to be 
70 ' uaſhed. 


E contra it was * for the queen, that the order was 
good, and ought to be confirmed, and it was inſiſted on by 
the queen's counſel, that this ſtatute of x f. & M. /eff. 1. 
r. 21. does not make this office of clerk of the peace a free- 


though it is a freehold, yet that ſtatute, which has made it 
ſo, has ſubjected it to the juſtices, and therefore this officer 
muſt zake his office with the charge. 


as in an indictment, In 1 Ventr. 37. The King v. 


child, becauſe it was ſaid to be made ad ſeſſionem in comitatu 
praedicto, and did not ſay, tentam pro comitatu praedicto. Sed 
non allocatur; for ſays the book, ſuch ſtrictneſs is not re- 
quired in an order, 


2. Odject. That this order was ſubſtantially good, though 
perhaps it might have been expreſſed more fully; for it 
does appear upon the whole order, that the ſtatute has been 
purſued in removing Mr. Baines : it appears, there was a 
Charge againſt. him in writing, that he had notice, and was 
heard by his counſel, what be had to ſay ; that the facts 
Charged on him were miſdemeanors in his office, for the viz, 
ancorporates the ſubſequent particular facts with the general 
words before, and makes it altogether a good charge for 
miſdemeanors in his office, being explanatory of the gene- 
ral words precedent z and upon this head ſeveral caſes were 
Cited, to prove that it was the proper office of a viz, to ex- 
plwkVͤain; 


Hold by expreſs words, but only by conſequence of law; and 
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1. Objet. They argued, that there (a) is not the ſame (a) Vide Dongl. 


certainty requiſite in an order made by juſtices of the 2 638. 2 1. 1 


; | elſon, 471. 472. 
a motion was made to quaſh an order for keeping a baſtard 3 T. R. 496- 


.. —— (vv ˙ . ̃⅛—Rnif dc —¹ . — , ]— ,] 
* # \ 
. 
* 


1729. D. acc. Made on or before the 16th of March next following; the 
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2 plain; nay, that an (a) averment under a viz. is ſufficient 
Bainzs, Of itſelf; and for that 1 Saund. 169. Skinner v. Andrews was 
cited, where in debt on an obligation, dated Feb. 8, 


(JR. acc. ante 19 Car. 2. the condition was to perform an award to be 


1189. Burr, 


Str. 233+ defendant pleaded no award made; the plaintiff replied, 
that the arbitrators after making the bond, and before the 
exhibiting the bill of the plaintiff, viz. the ſaid 16th of 
March, made that award, and then aſſigns a breach, &. 
the defendant demurred; and *twas adjudged, that this 
averment, that the award was made on the 16th of Marth 
under the viz. was ſufficient. Beſides they urged farther, 
that if the viz. was not in this caſe took to be explanatory, 
the order would be nonſenſe, becauſe it began after the viz 

with the word, That, Ce. | 


Weſt's Prec. 3. Object. They further ſaid, that an indictment good to 

n 2 common intent is well, Co. Lit. 303. much more in the 

97-73% caſe of an order; and they cited 1 Sid. 91. The Kin 

v. Cover, as a ſtrong caſe for them, In an indictment 

againſt the bailiff of a hundred for extortion, ſcilicet, that 

colore icii he took 50. held good after a verdict, though 

p ill on a demurrer. And Sir Thomas Powys cited 2 Braun 

151. Dr. Manning's caſe, if particular facts are charged in 

a bill in the ftar chamber, and afterwards there are genera 

words, as for extortion, oppreſſion, and other offences; if 

the particular facts are proved, he may examine to other 

particular facts included within the general words, and 

: they ſhall aggravate, and the court will give a higher ſen- 
tence for them. 


4. Object. Twas further inſiſted, that let the reſt of 
the order be as it will, yet the judgment was full, and fuf- 
ficient; for therein the juſtices have expreſsly adjudgel 
Baines guilty of miſdemegnors in his office; that this clelt 
of the peace was the juſtices own officer, and therefore the] 
had a greater power over him, and that the juſtices being? 
court of record, great regard was to be had to their pro- 
ceedings, and *twas not to be ſuppoſed they would act It 


regularly, 
To theſe objections it was anſwered by the counſel d 
Mr, Baines particularly. 


(3) Vide the And as to the firſt they ſaid, that (ö) as much certaiatj 
preceding page, was required in orders as in indictments, as to matters 
_ ug ang ſubſtance, and ſo was the conftant experience; but the 
I | in 
margin. ſame form was not abſolutely neceſſary, and therefore 
convictions for deer-ſtealing it was not neceſſary to MY 
vi et armis, contra pacem, Ic. and ſo was it adjudged 1+ 
12 Will. 3. B. R. the King v. Chandler and Speed. Lt 


545, 58t.] and therefore the words reported in 1 Fen — 
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bat ſuch ſtrictneſs is not neceſſary in an order, muſt be Ran 
aderſtood according to the ſubject matter of the queſtion, * 3 nns 
hich was about the caption; but that book nor no other 

ſays, there need not be the ſame ſtrictneſs as to matters of 

ſubdtance. Beſides Mr. Ventris at that time was a very 

roung reporter, and might miſtake, as. plainly he did in 

What he makes the court ſay, Ib. 59. in relation to keeping 

the baſtard child. | 


As to the ſecond objeQion, they ſaid, that the charge 
mentioned in the order is not a good charge, becauſe it 
don't appear the miſdemeanors therein mentioned were 
miſdemeanors in his office ; that the viz. in this caſe can't 
WIncorporate the ſubſequent facts with the charge, 'nor be 
—e:pl.natory, becauſe here the matter alleged before the viz. 
Ss nothing out a ſtory told by the juſtices of what their 
Sud; ment and apprehenſion was, that this was a charge in 

writing of miſdemeanors of Mr. Baines in his office, then 

ec omes the viz. which is to ſhew the court, how the charge 
was of miſdemeanors in his office, and is no more than if 
jt had been, viz. the charge was that Mr, Baines did ſo and 
ſo, which when ſhewn don't appear to be in execution of 
his office, and this that comes under the viz. is to be took 
to be the very charge, and what went before only the in- 
ference and collection of the juſtices, and therefore the caſe 
out of 1 Saund. 169. don't warrant this order; for if the 
viz. muſt be took as a ſufficient averment of itſelf, as tis 
adjudged in that caſe, yet here what comes under the viz. 
is not laid to be in execution of his office, and therefore 
not a good charge. Beſides in that caſe, as reported in 
1 Sid. 370. tis held hut form, and that it had been ill on a 


of ſpecial demurrer. And *twas further inſiſted on, that if 
. the viz. was not took to be explanatory, yet the order 
d would not be nonſenſe, though it began with, That, &c. 
n becauſe that muſt be took to be the very ſubſtance of the 


Charge, 


As to the third objeQion, tas anſwered, that that rule, | 
that an indictment is good to a common intent, muſt be ' 
underſtood where ſubſtance enough appears, but in this 

Caſe there does not. As to the caſe in 1 Sid. 91. they ſaid, 

in 1 Keb. 357; tis reported, that the indictment was, 

colore officii et extorſive, which is ſtronger. But Powell juſ- 

tice held that caſe not to be law, and as to the caſe in 

2 Brownl. 151. 't was ſaid, it was a ſtar chamber caſe, but 

could not hold at common law; for the conſtant practice 

was againſt it, as well as the reaſon of the thing, 


As to the fourth objection, 'twas ſaid, that the judgment 
did not make the order good, if tun otherwiſe ill ED | 
twas a concluſion without gremiſſes, and as for Mr. Baines 
being the olficer of the juſtices, that would make no al- 
teration, he ought to have juſtice done him, and as to mat- 
ter 
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Kreis ter of intendment, the court could not intend one way ot 
other, but muſt take it as the order was, and therefore the 
counſel for Mr, Baines concluded that the order ought to 
be quaſhed. | : 5 

Afterwards in this caſe the judges gave their opinions 
feriatim. Mr, juſtice Powys and Mr. juſtice Gould held the 
order good, for the ſame reaſons uſed by the counſel for the 
queen; but chief juſtice Holt and Mr. juſtice Powell held 
the order ill, for the reaſons urged by Mr. Baines's counſel, 
and were of opinion it ſhould be quaſhed. Whereupon the 
court being divided, the juſtices agreed, the matter ſhould 
be argued before all the judges of England at Serjeant's In, 
and that judgment in the king's bench ſhould be given 2c- 
cording to the majority of their opinions. Whereupon in 
Trinity term 5. it was argued at Serjeant's Inn in Chancery- 
lane by Mr. Attorney Northey for the queen, and by 
Mr. Raymond for Mr. Baines. And the juſtices of the 
king's bench retaining their former opinions, ſix of the jul- 
tices of the common pleas, and the barons of the exche- 
quer, viz, chief baron Ward, juſtice Blencowe, juſtice 
Tracy, baron Bury, baron Price, and juſtice Dormer, were 
by, of opinion the order was ill, for the aboveſaid reaſons, and 
ought to be quaſhed; the chief juſtice and baron Smith held 
the order good. And afterwards in the ſame Trinity term 

the order was quaſhed by the court of king's bench. 


Vs : 
Baines. 


© Smith verſ. Gould. 
8. C. Salk. 666. pl. 2. 


Trover does not IN an action of trover for a negro, and ſeveral goods, 
tie for a negrot- 1 the defendant let judgment go by default and the writ 
1 BI. 92 of inquiry of damages was executed before the lord chief 
Salk. 666, pl. 1. Juſtice Holt at Guildhall in London. Upon which the jury 
— gave ſeveral damages, as to the goods, and the negro; and 
Where ſeveral à motion as to the negro was made in arreſt of judgment, 
damages are that trover could not lie for it, becauſe one could not have 
aries, 6 was ſuch a property in another as to maintain this action. 
judgment may be Mr. Salkeld for the plaintiff argued, that a negro was 
arreſted as to chattel by the law of the plantations, and therefore ir0v 
fome of them would lie for him; that by the Levitical law-the maſter bad 
891. and the power to kill his ſlave, and in Exodus xx. ver. 21. it 
books there ſaid, he is but the maſter's money; that if a lord con. 
Mm fines his villain, this court cannot ſet him at liberty 
Fitz. Villain 5. and he relied on the caſe of Butts and 
Penny, 2 Lev. 201. 3 Keb. 785. as in point, where 1 
was held, trover would lie for negroes. Sed non allocatur- 
For per totam curiam this action does not lie for 4 14% 
no more than for. any other man; for the common E 
takes no notice of #2groes being different from otbet 
men. By the common law no man can have 2 perl 
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i ial caſes, as in a villain, but even in sun 
_ — A in captives took in war, but the FS... 209 
ker cannot kill them, but may ſell them to ranſom them : 

ere is no ſuch thing as a flave by the law of England. 

nd if a man's ſervant is took from him, the maſter cannot 

aintain an action for taking him, unleſs it is laid per guod 

vitium ami. If A. takes B. a Frenchman captive in war, 

| (a) cannot maintain an action, guare cept? B. captivum (s) Vide Reg, 
um Gallicum. And the court denied the opinion in the f. B. a 
aſe of Butts and Penny, and therefore judgment was given 

or the plaintiff, for all but the negro, and as to the damages 


or him, uod querens nil capiat per billam. - 


+P Regina ver. Truebody. * 
8 O a mandamus directed to the mayor, c. of the bo- Tin a ſufficient 


I rough of Lifwithie! in Cormwat, to reſtore Trucbody pond to dd 
che office of a capital burgeſs of that borough, they re- capital burgeſs 
red the conſtitution of the borough, and the election of — be 24 

e, Cc. but they ſhew further, that Trucbody left the wy rent 

borough, and lived out of it for ſeveral years, and neglect- 8. C. 11 Mod. 

ed attendance at the publick aſſemblies, c. and therefore == . 

Wey removed him from his place of capital burgeſs. Sir 36, fer le 

al Hawles for Trucbodh took an exception to the return, Rex v. Mayor of 

that (a) it did not appear that Truebady bad any notice or K.K.. by 

ſummons to attend, and ſhew cauſe, why he ſhould not be G. 3. 

emoved ; which was contrary to natural juſtice, that a man a4 he may be 
ſhould be disfranchiſed, without ever being heard what he disfranchiſes 
had to ſay for himſelf. Sed non allecatuy ; for per curiam, if hour being 

a capital burgeſs quite leaves the borough, and goes and re- few cauſe. 

ſides altogether in another place, there is no need of ſum- Vide Dougl. 

moning him before he is removed; becauſe he has abdicated * 

the borough, and it is a ſufficient ground for turning him 

out; otherwiſe if he only left the borough a while for his 

bealth's ſake, Cc. And the return was adjudged a good 

return. | | 

(a) According to the report in 21 Mod. 75, Holt 449, Truebody had been ſummoned to 


— COON but in 11 Mod, RY made to doubt whether it was neceſſary to 


5 SG» av we 77 & 7 2 


Dunn qui tam, &c. ven Hinchdy. . nog 16g 
| © Declaration poſt, Vol. 3. P. 386. 2h 
Bucks, *. Ei Dunn qui tam pro domina regina nunc — _ 
+ | 3 dy 2d $2 pe 

- quam pro ſeipſo in hac parte ſequitur, queritur de nalty upon any 
Feſepho Hinchdy in cuſtadia mareſchalli mareſchalcias dictae do- e 
minae regmae coram ipſa regina exiflente, de placito quod reddat 7m — 
diclae dominge reginae et eidem Giorgio, qui tam, Sc. Viginti a wooden bu:ton 
quatuor libras, quas dittae dominae regina et idem Gtorgio, gui 3 — — 4 
of wood only tho* it has = ſhank. not made of waed. 8, C. Salk. 612, R. cer ante 712. If « 
leute reciting the inconveniencies which ariſe from making and wearing particular buttons, 
en penalty upon any one whe ſhall make, ſel] or fer them on, a perſon who makes or ſells 

m only is liable to the penalty, tho' be does not ſet them on. 
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Dow tam, We. debet ot injufle detinet ; pro eo videlicet, alt. 
Hi .. tus Foſephus pofl decimum diem Alu anne 2 
Sexcent imo nonageſinio octave, ſcilicet ſexto die Junii anno regni 
diftae dominae reginae tunc tertio, infra hoc regnum Artyliae, 
videlicet apud Stony Stratford in comitatu Bucks prasdicto, firi 
rauſavit et vendidit durdecim duodenat, Anglice dozens, fibularum, 
" Anglice buttons, de ligns tantam, et molinitarum, Anglice turned, 
in imitatione aliarum fibularum, contra formam ſtututi in hujuſ- 
modi caſu inde nuper editi et provifi; per quod idem Joſepbus 
Juxta formam flatuti in bajuſmodi caſu inde editi et proviſi foris- 
fecit dictac deminat reginae, et idem Giorgio, qui tam, C.. 
quadraginta ſolidos pro qualibet duodens inde, in toto attingents 
ad praeditias viginti quatuor libras; et ſuper inde aftio accrevit 
diflae dominas reginae, et eidem Georgia, qui tam, &c. ad cxi- 
gendum et babendum de praedicto Foſepho eaſdem viginti quatur 
libras; praedictus tamen Joſephus, licet ſacpius requiſitus, pro- 
dictas wiginti quatuer * You aliguem inde denarium, difiu 
| dominge reginae, et eidem Georgie, qui tam, fc. ſeu corun 
\ _ alteri nondum ſolvit, ſed illas dicta- dominae reginae, et eidin 
Georgio qui tam, &c. ſolvere omnino contradixit, et adbuc en- 
tradicit; unde eidem Georgius, qui tam pro dicta domina regins 
guam pro ſeipſo in hac parte ſequitur, dicit, quod ipſe deteriora- 
tut oft, et damnum habet ad valentiam triginta librarum, ei indi 
producit ſectam, &c, Upon nil debet pleaded, the cauſe 
came to be tried before the lord chief baron Yard in Bu; 
and the jury found a ſpecial verdict, viz. that the defend- 
ant, the day and year in the declaration, cauſed to be made 
and ſold twelve dozens, as is ſet forth in the declaration; 
a ndl chat thoſe buttons were made of wood only, except the 
- , ſhanks of the ſ. id buttons, which were made of braſs : and 
then they found farther, that there are ſeveral buttons made 
of wood only, but whether the buttons ſo made and (old 
are, and ought in law to be adjudged, buttons made and 
fold contrary to the ſtatute, the jury don't know, but pray 
the advice of the court: if the court ſhould be of opinion 
that they are;, then they find the defendant owes the queen 
and the plaintiff, gui tam, ec. the ſaid twenty-four pounds, 
c. if not then they find the defendant owes not the queen 
and the plaintiff, gui tam, &c. any thing. This action is 
grounded on 10 . 3, c, 2. And it was argued by Mr: 
ferjeant Vell, and Mr. Eyre for the defendant, that this fad 
found in the ſpecial verdict is not within the ſtatute: be. 
cauſe, Firſt, they faid the ſhank was purt of the button, 
and therefore, that being made of braſs, it was not a but- 
ton of wood only : | Secondly, that the preamble of ts 
- * _ Natute recited: the miſchief to be from making and wei” 
Ang, and "the preamble explains the enacting part, f 
that 'or ſhould be conſtrued and, the words being, tb 
no perfon ſhoutd make, ell, or ſet on, in the disjunctve 
but the conſtruction in order te comply with the pre#n” 
dle, and to prevent the miſchief therein recited, . 
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that no perſon ſhould make, ſell, and ſet on, and if ſo, 


then the defendant has not incurred the penalty of this ſta- 
tute, becauſe the declaration only charges him, that he 
cauſed to be made and fold, but not that he cauſed to be ſet 
on. But the court were clear of opinion in both points for 
the plaintiff. Fer as to the ſhank, it is no eſſential part of 
the button, for buttons of filk and hair are mage without 


| ſhanks, and fo was it adjudged. Hil. 13 V. 3 B. R. The 


King v. Roberts, [ante 512.) As to the ſecond, the words 
are plain in the disjunctive, and either making, ſelling, or 
ſetting on ſuch buttoas, are offences within this ſtatute ; 
and the parliament could never mean them in the copula- 
tive, becauſe they who make and ſell the buttons, very 
rarely, or never, are the perions that ſet them on, or cauſe 
them to be ſet on the cloaths. And judgment was given 
for the plaintiff, April 26, 1705. Paſch. 6 Anne, Mr. ſer- 
jeant Care and Mr, Roymend ſor che plajniiff. 
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Michaelmas Term 
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HE judges all met at Serjeant's Inn in Cbancery- 

| Lane this term, to conſider of the act of parliament 

of laſt ſeflions, 4 Ann. c. 17. intituled, An act to 

prevent frauds frequently committed by bankrupts; and 

upon conſideration thereof, they all unanimouſly came to 
theſe reſolutions following : 


1. That the commiſſioners of bankrupts have no authori- 
ty to proceed upon that ſtatute, unleſs the perſon did be- 
come a bankrupt after the 24th day of June 1706, although 
ſuch perſon had committed an act of bankruptcy before the 
24th of June, if no commiſlion was ſued out thereupon be- 
fore the 10th of March before, 


2. That the commiſſioners ought to certify, that fuch 
perſon became a bankrupt after the ſaid 24th day of June. 


3. That upon references of commiſſioners certificates 
upon that ſtatute to the judges, will examine into, and 
take notice of the time of the a& of bankruptcy committed, 
if complaint is made thereof by the bankrupt's creditors, 
otherwiſe not. 7 


4. That if the commiſſioners certify a ſact that is falls, 
the whole certificate will be yoid. | 


5. That upon references of the certificates of the com- 
miſſioners to the judges, witneſſes ſhall be examined upon 
oath, to ſatisfy the judges as to the facts, or elſe copies 
may be produced of affidavits took before maſters in cban- 
cery, ordinary or extraordinary, and filed in chancery- 


- 


6. That 
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6. That the allowance or diſallowance of the certificate 
by the judges ought to be filed, as is the allowance by the 
lord keeper. 
7. In caſe the commiſſion of bankrupts fell by the death 


of the commiſſioners, and was renewed and purſued with- 
out intermiffion or loſs of time, the ſecond commiſſion ſhall 


be as the firſt was, and the bankrupt fhall haye the ſame be- 
nefit by it. | 


5. In ca . commiſion is ſuperſeded, yet it may be 
—_ xc wcd by procedende, without any damage to the bankrupt. 


", N A b 


Hilary Term 
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— 


Colebeck verſ. Peck. 
Intr. Mich 


. 5 | 
8 HE plaintiff ſued a ſcire facias againſt the defendant, 
HG bt 1 © executor to J. S. on a judgment obtained by 
eee him againſt the teſtator: the defendant pleaded in 


dies after a ver- 
dict agaioft him abatement, that the teſtator died before judgment. &. 


3 1 The plaintiff replied and ſet out the ſtatute of 17 Car. 2. 
— c. 8. and that the teſtator died aſter a verdict obtained 


enter up judg- againſt him, and after the day of ni prius, and before the 
e de day in dank. The defendant demurred, and Mr. Whitaker 
were alive. vide inſiſted that the plaintiff ought to have ſued a ſpecial ſcire 
I 232 facias, and not a general one: for now the writ ſuppoſes a 
ed. 549+ judgment againſt the teſtator in his life-time, and the repli- 

cation ſhews it was entered after his death, though well 
—4 ue entered by virtue of the ſaid ſtatute. But per curiam, the 
agtinſt his per- Writ is good, and could not be otherwiſe ; for had it been 
ſons] repreſen. ſpecial, there would have been a variance, the judgment 
te Jodgment 6s being entered generally; and a reſpondeat ulterius was award- 
1 it had b en ed. Vide Raymond, 210. 1 .. 6. Burnett V. Holden. 
entered in his 


The Queen ver/; The Inhabitants of Barking, 
of the hamlets of Donneſden and Needham 
in the faid pariſh. - 


4 act om PON quaſhing of ſeveral orders made relating to the 
taxable to the poor's rates, the matter in difference was referr 

| Gy * by the king's bench to the determination of the lord chief 
16 Vin. 426, Juſtice Holt, who baving beard all the parties, and the) 
pl. 67. * not ſeeming ſatisfied with his opinion, they ſignified their 
2 is. conſent in writing to ſubmit. this queſtion to the opinion 
613. quod vide, of the judges of the king's bench, viz. whether 4 


An farmer for bis ſtock ſhall not be chargeable and taxable 
26. pl. 8. ; | 


Semb, cont. Burr' 2290. Cowp. 326. vide Cowp. 559. . 
2 | : to 
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to the poor's rates, as well as a tradeſman for his ſtock in 
trade. And November 22 laſt paſt, Powell, Powys, and 
Gould juſtices, were of opinion, that a farmer for his ſtock 
was not taxable, contrary to. the opinion of Holt chief juſ- 
tice. Whereupon the following rule of court was made this 
term, viz. Suff. . Regina verſ. inhabitantes parochiae de 
Barkin, et hamlet. de Necdbam, et hamlet. de Donneſgon, in 
rochia praedifia.* Super matura deliberatione per curiam hic 
abita, conſideratum efl per curiam hic, quad firmarius, Anglice 
F @ farmer, non erit onerabilis et taxabilis ad ratas pauperum pro 
| peculits, Anglice ſtock. et quod artiſex, Anglice a tradeſman, 
ot onerabilis et taxabilis pro peculits, Anglice Rock ; in arte, 
Auglice trade. 7 


128 


* 
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Powell verſ. Beresford. - 


8. C. 2 Eq. Abr. Wilſ. A. pl. 5. iſt ed. p. 76 f. 
Tf a man writes $ an appeal to delegates from a ſentence of the pre- 


gy Pager oe rogative court, the caſe was this. Fohn Beresford 


0d” wt having had a long acquaintance with Mrs. Powel, 


ment mode fer afterwards married the reſpondent; but having 500/. of 
e — 45 Mrs. PowelPs in his hands, on the 7th of December 1704, 
able to ſettle it made a will or teftamentary ſchedule, all of his own hand- 
more at large, writing as ſollows: In the name of God, Amen. I 7: 
| _ — rt Beresford of the Inner Temple, eſq; do make this my laſt will 
mentioned there- and teſtament for fear of mortality, till I can ſettle it more 
in, and after- at large: I do give and bequeath the ſum of 1000 f. unto 
that be has given Dorothy Powell, to be paid by my executor, adminiſtrator, 
buch legatezra and for ſure payment thereof I do charge all the real and 
op ns perſonal eſtate which I have in the world, I being very de- 
proves to be the firous to make a proviſion for the ſaid D. Powell, for ſeveral 
amount of the good reaſons inducing me thereunto, In witneſs whereof 
— * have hereto ſet my hand this preſent yth day of December 
he did it for fezr 1704. Signed Fohn Beres/ord; and delivered the ſame to 
1 the faid Derothy Powell. And about a fortnight before bis 
| ——ů death, which happened in January 1704. Mr. Beresford did 
which be meant declare he had left with Mrs. Pawell an unqueſtionable ſe- 
On = curity. for o charged upon his real and perſonal eſtate; 
brought to bed, and that he had done the ſame for fear of mortality, till ſuch 
and dies while time as he could make a full and compleat will, which be 
13 declared he would do, ſo ſoon as his wife was brought to 
ing any other bed, to ſee if it were male or female. He died ſuddenly 
—_ ſuch paper 6 February 1704, leaving bis wife the appellant, then lying - 
nere 2s h in of a daughter. The widow afterwards came to take 
will. Vide adminiſtration td her huſband, and a caveat being entred by 
2 Ven. 647. Mrs. Powell, ſhe appeared, and pleaded this will or {che- 
dule teftamentary, and proved by four witneſſes what is al. 

leged before. She was alſo examined on interrogatories on 

the prayer of the-reſpondent, on which ſhe depoſed, that 

ſhe was married to Mr. Beresford 18 July 1700, at his 

chambers in the Inner Temple, by Robert Harſnet clerk, 

fince deceaſed. [But the marriage was not inſiſted on, 


 WHarjnet being dead.] | = 
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| His hand was proved by three witneſſes, who ſwore they 
Wer hand, — believed it to be all his hand. A deed 
was proved to be executed by him, to which his name was 
ſubſcribed, by witneſſes that ſaw him ſubſcribe his name 


A thereto. And four ſenior proctors were ſworn to examine 


co the letters and characters, Fo. Beresford, wrote 
gary and the characters and letters, Jobn Beresford, 
ſubſcribed to the will, and to report their judgment to the 
court upon their oaths, who returned they found they were 
one and the ſame hand-writing of John Beresford the teſ- 
tator, - - | f 


The cauſe coming to be heard beſore the judge of the 
prerogative, Sir Richard Raines, he gave ſentence againſt 
the will, and pronounced, that John Beresford died inteſtate 
without any will at all by him made. And on this appeal 
being heard before the delegates, among whom were lord 
' Chief juſtice Holt, baron Price, and judge Dermer, the ſen- 
tence was reverſed, and they pronounced for the will. 
R. Raymond counſel for the appellant. 


Regina verſ. Ipſwich corporation. 
| 8. C. Salk. 448. 


3 Peremptory mandamus being granted by the king's 
bench, to reſlote ſerjeant M hitacre to the office of 
recorder of Ipſwich, Hil. 4 Annae, returnable the firſt day 
of this term; the corporation returned, that they had re- 
ſtored him according to the command of the writ. And 
on motion to file the return, it was oppoſed, on ſuggeſtion 
that the writ was not effeQually obeyed; for at the ſame 
time they reſtored him, they made an order to ſum non him, 
to ſhew cauſe why be ſhould not be again diſcharged, which 
ſummons was ſerved on. him, And on the 15th of 

1707. on hearing counſel of both ſides, the fact appeared 
to be, that a great court, which is an aſſembly of the whole 
corporation, was. called 22 April 1707, where it was or- 
\dered he ſhould be reſtored, and he was reſtored. And they 
made another order after at the ſame court, that he ſhould 
be ſerved with a ſummons, to ſhew cauſe on the 5th of 
May, why he ſhould. not be diſplaced for miſdemeanors 
committed by him, ſpecifying what, part of which or moſt 
were the ſame as in the former return, The 7ih of May 
he ſent an anſwer ip writing to the miſdemeanors charged 
on him, which was voted inſufficient, and they diſplaced 
him again. And the return to the peremptory mandamus 
* 1 5 be filed, and held, the writ was wel 
obeyed. A. Kaymond counſel for Mr. Thompſon, who 

| poled ſerjeant Whitaker,  _- | icant 
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Regina ver Tanner et alios. 


On an informa- I N an information for a riot, the defendant pleaded not 
an infant de- guilty, and the cauſe being carried down to Hertford 
| fendant my affizes in Lent 1606-57. verdict for the queen. And motion 
appear by attor- was made to ſet aſide the verdict, Firſt, becauſe the de- 
3 fendant gave no authority to the attorney to appear before 
him. Secondly, becauſe he was an infant under eighteen, 
and ought to have appeared by guardian; and on reference 
to the maſter, it appeared there was an authority to plead; 
and as to the ſecond, the courſe of the crown office is for 
infants in riots, &c. to appear by attorney. And ſo it wa 
ruled, and the court refuſed to ſet aſide the verdict. R. Ry. 
mond for the queen. e 


PEE Mich. | Wilkinſon verſ. Tireman. 


222 B. R. 


ot. 227, 228. : A 3 ; 
5 — RROR of a judgment given in the common pleas 
: 170 rg in dower [ Pull, Hil. 4 Annae C. B. Rot. 529. earn 
oO. which by Elizabeth Tireman againſt Fobn Wilkinſon an infant, who 
was an infant on Appeared by his ny the tenant pleaded, Ne unguet 
account of the ſeiſie que dower. On iſſue joined a verdict at York aſſizes was 
— in given for the demandant; that the huſband was ſeiſed, c. and 
upon — in the further, that he died the 14 Fuly 2 ſeiſed in fee, and 
—— if that the tenements were worth gol. 15s. per annum ultra 
here was aver. repriſas, and they aſſeſs damages beyond the ſaid value, and 
dic in the cauſe, 'Þ y . 
beſides cofts 24. and for colts 404. And judgment was 
given for the demandant, to recover her ſeiſin of the third 
part of the tenements, Cc. to hold in ſeveralty by metes 
and bounds, and the value of the third pars from the time 
of her huſband's death, which value amounted to 380 64. 
and the damages given by the jurys40s. and 24. and 
211. 85. 10 4. coſts de increments, which value and damages 
attained in tota to 61. 154. Et praedifius Fobannes Wilkin- 
ſon in miſericardia, &c. The defendant by bis guardian, 
being then an infant, aſſigned the general error, And the 
error inſiſted on was in the judgment, that it appeared the 
defendant was an infant, and yet was amerced. But judg- 
ment was affirmed Tueſday, May 20. 170%. the court being 
all of opinion, that this was aided by the ſtatute of 16& 17 
Car. 2. c. 8. R. Raymond counſel for the demandant in 
the king's bench. Vide Cro. Car. 410. 1 Kol. 7 58. fl. 4 
Smith v. Smith. Co. Lit. 127+ 6. 5 Go. 49. Mor 30+ 
pl. 51 1. Vangban's caſe. | / 
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* Degrave ven. Hedges. 

= 7 7 PON hearing counſel, who came to ſhew cauſe ac- n 
9 cording to a former. rule made in Hilary term laſt, e d . R 
oo why a prohibition ſhould not be granted to ſtay a ſuit in the yojage hecan 
court of admitalty, upon a ftipulation entered into there mou 1 
by the plaintiff: the caſe appeared to be, that there were tien in the 
eight owners of the ſhip called the Upton Galley, fix of court * MY 
whom were deſuous that the ſhip, then lying in the giver "co Apr - 
of Thame, could be ſent. on 3 voyage to, Ce. the other ne 223. and 
two oppoſed it; thereupon the fix libelled in the admiralty foe the beaks 
againſt the others in order to obtain a decree of that court, 1 —.— 4 
that the ſhip ſhould make her voyage accordingly z which Wpetber he can 
was decreed accordingly ; and that the fix ſhould enter into — 6 ful 
a ſtipulation to the other two, for the ſafe return of the ſhip, . ty 


— , £5... oa . ä 


The ſtipulation was entered into, and the ſhip failed, and ite. R. ee. 
was loſt on the voyage; the two, viz. Grames and Righy, —_—_— 
ſued the other fix, viz. Degrave, and five others, on this ent => 

ſtipulation in the admiralty. Degrave moved for a prohi- ! 
bition to ſtay this ſuit, upon ſuggeſtion of the ſtatute of 
13 R. 2. c. 5. and 15 R. 2. c. 3- and of the fats before 


eged. 


Dr. Lane againft the prohibition jinſiſted upon it, that 
this was a matter of the utmoſt conſequence to the admi- 
ralty ; that as the admiralty had exerciſed a jariſdition in 
ſuch caſes for nve hundred years paſt, fo if a prohibition 
ſhould go, that court would ſignify nothing, becauſe moſt 
of their proceedings are by taking ſuch ſtipulations ; that 
the ſame objections as are uſed in this caſe, would hold in 
the caſes of privateers, who all enter into an obligation, not 
to moleſt the king's ſubjects, nor to correſpond with his 
enemies, &c. and their thips commonly before they grant : 
them their commiſſion lie in the Thames, and yet proceed- 
ings on ſuch ſecurities have always been in the admiralty: 
and never doubted but they were good; and argumentum, 
quod nimium probat, nibil prebat. That at common law 
there could be no remedy on this recogniſance or ſtipula- 
tion; that the intent of the ſtatutes of Rich. 2. are to re- 
ſtrain contracts of which the common law has a juriſdiction, 
which appears by the preamble, viz. that the admiralty had 
incroached upon the juriſdiction of the common law. 
Selden in his Mare Clauſum, c. 24. ſays that Edward III. 
ſettled the admiralty, and reſtored and reduced it, and re- 
eſtabliſhed the laws of Oleron, which were the Rhodian laws, 
by which the Romans governed themſelves as to maritime 
affairs. And that by the law of Oleron ſuch proceedings, 
as in the preſent caſe, in the admiralty are allowed. Ser- 


jeant Parker was counſel for the plaintiff; but the court 
being 


„ 
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Dzenave being of opinion, that this point was not fit to be de. 
Hives, termined on a motion, ſtopped him, and (a) ordered the 

| plaintiff to take a prohibition, and declare upon it, and 
then on the defendant's: demurrer the point would come 
| . Judicially before them, and would receive a more ſo- 

_ LA emn determination. But Hott chief juſtice ſaid, that 

| the court of admiralty might take ſtipulations for bail, 

In - | and that they might proceed upon them, and it was con- 

ftantly allowed, though Co. 4 Inf. 135. is of another 

i opinion, and yet ſuch ſtipulations are as much within 

þ the words ef the ſtatute of Rich. 2. as the recogni- 

4 ſanct in this caſe. Bu the queſtion in this caſe is, if by 

the cuſtom of England the admiralty has not ſuch a jutiſ- 
dition; if it has, neither the ſtatute, nor common lay, 

(It does not appear that this caſe ever came again. before the court : and in 1 Barnard. 415, 


lord Raymond is made to ſay, that he believed the parties who moved for the prohibition ſeciog the 
Opinion of the court, did pot proceed in it, | wo 3 * 
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May ver/. Hodge. 
8. C. 11 Mod. 117. 


Rule to ſhew cauſe, why a prohibition ſhould not be No 20 ies 
granted, to ftay a ſuit commenced by Dieny/ia Hodge, — — 
the wife of William Hodge, and John Hodge ber fon, n i bags. 
before the archdeacon of Cormuall _ the plaintiff May, Vide ante 379. 
for ſaying to John Hodge theſe words, viz. * Thou art a Com: Aion 
6 bark and a pepper queen baſtard.” And on the mo- Hl br dry 
tion of Mr. Raymond this term, the rule was diſcharged. 2. 24. Ed. Vol. 
For as to the ſon, no action at law lies for calling bim a 7. 480. 
baſtard, without ſpecial damage; and they are not bare O. for charging 
words of heat; and by the eccleſiaſtical law a baſtard can- \ Foam. R. 
not be a prieſt, 3 Lev. 119. Vincent v. Alpy, 2 Roll. Ab. «cc. ante. and fee 
295. fl. 2. Limb. p. 26. 2. As to the mother, it is call. a there 
ing her whore, Crs. Car. 399. 2 Noll. Ab. 296. 2. 18. : 

Hil. 6 Will. 3. B. R. 1694. Morrel et uxor v. entlall, . 97 a uit may. 
The plaintiff libelled again the defendant for calling the the ſpiritual 
huſdand cuckold, and prohibition was denied: though Holt cent for the firſt 
held then the beſt way was, for the wife to libel alone, but — — ano 
in ſuch caſe if the Fuſband libelled alone, a prohibition R. ace. ante. 
ſhould be granted. 1 Sid. 248. Knite v. Faced, gay. 937. 3202+ 


— 


1136. Str. 823. 
1 Vice Com. Pre- 
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Smith wege Bowen. 

222 indifted.. Nied, and convicted at the 0 
, FO WEN ape der Ne Smith dur there bein 
removed by cer- Bail of the mur ; - might obtain her majeſty's 
— — 2 mem ee 8 75 e ſeſſions of gag]-delivety 
— no pardon, an appeal was at, ne I $mith, brother and heir to 
Tienda ie the Drought e, den by George Smith, and was then ad 
— ge de the laid William wy —_— — nt whereof it appear 
en ing, — — Smith was but 41; tp 24d To 
88 was admitted to proſecute (ny ry which was 
 raignment admit time to plead to this appear ocure her majeſty's pardon, 

Lure Granted. . After which he did procure her majeſhy's Fife 
5. C1 Med. and obtained 4 certiorari returnable the ae ber 
„ remove the appeal into the e ee 
ARTIE which day Bezuen was brought 15 22 xls returned 
Te Ts oper nee; Som ome = 
216. call. And Mr, * 20 . itted at 
But he may by _—_ the appellant, n — 1 might be ad- 
7 — . — te bs be = the appeal was - 

itted to proſecu inion, thi 
ora —5 and thereupon the court * _ * Ss 
| r Bowen muſt hors, — Upon which it 

ant . fl . . . 2 

, 1 which was don . „ Solicitor 
— * of the counſel for Bowen, * — — 
In proper per | Eyre, Mr. Raymond, and Mr. Pengelh, 

1 General Eyre, ill diem Martis proxime po/! 
CG given to Bowen to plead till diem bich day by advice of 
.. Mod.  Pyſhae, being May 24, 1709, at 33 guilty, the 

"Nw. his counſel Bowen declared 5 5 1 aded in abatement 
And if theap- counſel knowing, that if they had ple rſon by the appellee, 
rellen is intbe proſecution of the appeal in proper pe be by prochein am 

»ſtody of the P ing an infant it ought to be by pre 10 
— « bitt wee bs _ ons would have confeſſed it, and 

al may be dian, the appe | 
— gs AT would have been abated, and then they 


1 0 
En have arraigned him in cſſodia mareſchalli, &c. To 
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ippeal ; and by that means this miftake would have 
| = —_—— the appellee. Whereas the counſel 
thought, by pleading not guilty to have tried the merits ; 
and if the defendant had been found guilty, and judgment 
had been given againſt him, upon a writ of error to have 
affigned this for error in fact, and fo reverſed the judg- 
ment: before which time the year and day would be 
elapſed, and by that means Bowen freed ,from the danger of 
a new appeal. But the court perceiving the intent of the 
appellee's counſel, declared, that by inſpeRion of the ap- 
pellant they ſaw he was an infant, and therefore the appeal 
being brought by him in proper perſon was erroneous ; and 
that therefore they would abate the appeal ex officio, and 
give the appellant leavg to file a new bill of appeal by 
guardian, whereon Bowen ſhould be arraigned inflanter, 
which was done accordingly : and thereupon this follow- 
ing entry, peruſed and approved by the lord chief juſtice 
Hat, was drawn up, and entered on the roll of the firſt 
appeal, as of the firſt day of the term. 


(a) Et modo ad bunc diem, ſcilicet diem Mercurii proxime peſt 
guindenam Paſchae, iſlo eodem termino, coram domina regina 
upud 1 venit Johannes Bowen in cuſlodia vicecs- 
mitis Middleſex in curiam hic ductus virtute brevis dictas domi- 
nar reginae de habende corpus eidem vicecomiti Middleſex directi, 
et inflanter committitur cuftodiae mar eſchalli mareſchalcrae dicta: 
dominae reginae ibidem remanſurus quouſque, &c, Et praadictus 
Georgius Smith frater et haeres pracdicti Williehmi Smith ſimili- 
ter venit hic in curia in propria perſona ſua, ot ſuperinde, quia 
per inſpectianem corporis ditti Georgii Smith per curiam dicta- 


oo GT mb 


* 3E r 0 ee $* ee 


hic, quod prasdiclus Georgius Smith, tempore erbibitionit prac- 
dar billas appellt verſus yraefotum Johannem Bowen, ut prac- 
fertur, fuit, et modo oft, infra actatem viginti et unius anne- 
rum, et quia pratdifius Georgius Smith (fic infra actatem 
vig inti et unius anner um exiftens) proſecutus fuit praedietam bil- 
lam appelli in propria ſua, et non per guardionum vel 


oo oO cw 4% 


, bannem Bnwen ; ids con um +/+ per curiam dictas domi na: 
' Feginae nunc hir, praedifta billa appelli per pracfatum 


ruſſetur, Ic. ot quod pracdictus Georgius Smith nil capint per 
eat inde fine die, &c. 


Note, that ſeveral of the year books ſay, that if by in- 
ſpection it appears to the court the appellant is an infant, 
the parol ſhall demur. to his ful} age. 13 A P. 11. Br. 
Appeal 53, Mich. 22 Edu. 3 Corone 30. Br. Appeal 116. 
| 45 Ed. 3. 25. Paſch. 17 Edw. 4. Br. Appeal 105. 11 
Hen. 4+ I 4+ Br. Appeal 36, But 27 Hen. 8. 11. Br. 

| > 4 Appeal 


e t }89NCOH CY wa ow = 


2 


Vide 41 Al. p. 
14 Bro. Appeal 
75. an infant 
within age of 13 
ſued an appeal, 
and for his non» 
age the appeal 
was abated, and 
the infant amer- 
ced. 


(a) See a tranſ- 
lation of this 
entry poſt vol. 3- 


p.357. 


uominac reginas hic maniſeſle apparet eidem curiae dictac regina 


„ Cuflodem, ſex proximum amicum ſuam, verſus pragfatum Jo- 


Georgium Smith, fic ut pravfertur in propria perſona ſua en bibiia 
billam ſuam pracdiftam et qued-pracdifius Fohannes Bowen 


And 2 Re. TA g7- Onflow's caſe. And 
| lr. 8 


\ 
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Appeal 2. and Covertur & 'enfant 2. is, that in the king's 
bench an infant brought an appeal of murder, and it wa 
demanded of the juſtices how he ſhould appear, by guard. 
ian or prochein amy? Fitz James ſaid, by guardian; and 
the clerks faid, the precedents 'were ſo. Portman juſtice, 
one book, ' viz. Br. parol. demur. 1. is, that the appeal ſhall 
ſtay till his full age. But that is not law at this day, for 
the common practice is to the contrary. Quod nota (ays 
the book, that an infant ſhal} be anſwered in an appell 
brought by him, when he is within age, and it ſhall not 
ſtay till his full age. 1 Ro. Abr. 288. D. Tr. 43 Eli, 


Slanning v. Pits : an appeal ſued by an infant by guardian, 
Wil 


3. B. R. pencer Cowyer”s caſe, 


Then the counſel for Bowen inſiſted upon it, that he 
could not be arraigned upon a new bill of appeal, as i 
cuflodia mareſchalli, &c. and for that they relied on Cr, 
Eliz. 605. and x Ro. 581. Holland's caſe, where a man 
brought an appeal by original writ againſt four of Sir Georg: 
Farmer's ſervants, and at the return of the writ they p- 
peared at the bar, and then he would-have declared againf 
them, being at the bar, 2s in cu/todia mareſchalli, &c. (there 
being a fault in the writ,) and by the rule of the court he 
could not. For the appearance of the defendants does not 
make them in cuſtadia mareſchalli, &c. unleſs there be a 
record made, quod committitur mareſchallo, &c. or that they 
find bail : and there the appellant was called on the writ, 
and nonſuited, and the defendants diſcharged. 


But the court ſaid, the reaſon of that was, becauſe the 
defendants were not committed cuffodiae mareſchalli ; but 
Bowen was, in this caſe, and therefore a bill might be filed 
againſt bim as in cuſfadia mareſcballi. And the lord chit 


Juſtice Holt relied on the caſe of Matis and Brains, Cn. 


Eliz. 694, 778. as in point: where in an appeal 0. 
murder directed to the warden of the cingue ports, the will 
was returned in the king's bench, and filed, and the de- 
fendant brought to the bar, and becauſe the proceedings 


were void; becauſe the writ ſhould have been directed 0 
the ſheriff of Kent, the appellee was committed to the 


Mar ſhalſea, and a bill was filed againſt him of appeal for the 
murder, as in cuſtodia mareſchalli, and afterwards he wi 
executed thereupon. | 


The court being unanimous of this opinion, 2 new . 


penal was filed againit Been, as in cyſſodia mareſchalll, Gt. 
and he arraigned immediately upon it, which follows in 


hae: verba. ; 
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Intr. Paſch. 3 


Anne, 


B. &. 


1 

1 Middleſex, fr I Emorandum ges die Mortis prexime poſt . 3% 
a y menſem Paſchae, iſis codem termino, co- 

a 


ram domina regina apud WW;imonaflerium, venit Georgius Smith 
de Eajt Smethfield, in parochia ſan#li Botolphi extra Aldgate in 
comitaty Middleſex frater et haeres Willielmi Smith, fratris ſut 
nuper defunfti ; qui inſra actaiem wiginti et unius annorum 
exiſlit, per Thamam Smith patrem et guardianum ſuum per cu- 
iam dominae reginee hic ſpecialiter admiſſum, et protulit hic in 
curia diflae dominae reginae tunc ibidem, quandam billam ſuam 
verſus Fohannem Bowen in cuflodia mareſchalli, & c. de morte 
praedicti Willielmi Smith guondam fratris praedifti Georgii, 


F & La 


Miller de parochia ſandti Andreae Hoiborn in comitatu Middleſex 
aber ferrarius, « Johannes Pickering de parochia ſantli Betei- 
phi extra Aldgate in comitatu praedifte flannarius., Qua qui- 
dem = ſequitur in baec verba, ſcilicet, Middleſex, ff. Geor- 
9 Cc . 


7 Ts =» ee 


Vor. II. _ . Nas 


unde eum appellat,, et ſunt plegii de proſequends, ſcilicet, Iſaacus 
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Burridge ver/. the Earl of Suſſex, and other, 
: | Weadneſdoy October 26. 


Lands in Kent HE plaintiff brought an ejectment for lands in 
| © Cheveley, Cc. in Kent, upon the demiſe of Mr. 
Gavellcind. Leonard, third daughter of Henry Leonard, late 
As iaquiftion brother of the earl of Suſſex. On not guilty pleaded, the 
poſt mortem is Cauſe this day came to be tried at the queen's bench bar. 
yood evidence. And the leflors, c. made a title to a moiety of the 1and 
finds in hes in queſtion (as the plaintiff had declared) as heirs of tht 
verba. | body of Richard lord Dacre, under a fettlement made bj 
him in king James the Firſt's time, the lands being of the 
nature of Gaveltind; to the other moiety whereof the earl 
of Suſſex was admitted by the plaintiff to be intitled. For 
Richard lord Dacre, who made the ſettlement, had iſſie 
Francis lord Dacre, and Francis lord Dacre had iſſue the 
preſent earl of Suſſex, Francis, and Henry the father of the 
leſſors, &c. And Francis the brother of Henry was deal 
without iſſue. And firſt it was reſolved by the whole 
court, that the lands lying in Kent ſhould be preſumed prins 
facie to be of the nature of Gavellind without farther prooh 
that being the general tenure of that county, and that the 
proof muſt lie upon the other fide to prove them diſgavelled. 
Then the counſel produced an inquiſition taken 5% 
mortem of Richard lord Dacre, 5 Car. 1. wherein the 
was found in haec verba, whereby the general tail wi 
created, under which the leſſors of the plaintiff claimed. 
And it was a deed, whereby Richard lord Dacre covens 
to ſtand ſeiſed to the uſe of himſelf for life, and a 
to the uſe of ſuch wife as he ſhould marry, and after to 
Francis his eldeſt ſon and heir. a t (who was after- 
wards Francis lord Dacre, grandfather of the lefſors, &) 
and the heirs of his body. Richard lord Dacre did after. 
wards marry Dorothy, to whom an eſtate for life by 4 {> 
ſequent deed was limited, and ſhe enjoyed it during be. 
life, The original inquiſition itſelf with the writ 
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it was produced, being brought from the Rolls chapel, unte 
nd it was objected by Sir Edward Northey for the defend- 1,4 Suse. 
nt, chat it was not ſufficient evidence to prove the deed, 
ut it was reſolved by the whole court, that it was good evi- 
nce, and did prove the deed and intail, and conſequently a 
ile in the leſſors of the plaintiff, taking the lands not to be 
iſgavelled. But then the defendants gave evidence, that 
xe lands were diſgavelled, very clear evidence as to all but 

e farm of 3ol. per annum, and as to that, though their 
vidence was defective, yet being left to the jury, they gave 

verdict for the whole for the defendants. Raymond one of 
counſel for the plaintiff, 


Booth verſ the Marquis of Lindſey and others. 


Monday, October 31, 1709- ; 


HE plaintiff brought an ejedment for lands in Lin- Under e writ fer 
colnſhire, on the demiſe of the counteſs dowager of — fey 4 
Lindſey. On not guilty pleaded, the leſſor made title under part of — 
judgment in a writ of dower, brought by her for a third menen, the 
art of the manor of Grimefthorpe, Southorpe, and Edenham, — — you 
2 which ſhe had judgment to recover the ſaid third part of eure he has de- 
he ſaid manors; and thereupon a writof ſeiſin iſſued, where. er ali 
the ſheriff returned, that he had given her ſeiſin of — - = By 
lands in queſtion, as the third of the ſaid manors. Sir of thoſe mance. 
WE omar Powys and the other counſel inſiſted, that the plain- 
= ought to prove the lands in the return part of the ſaid” 
danors ; but by the court, that ſhall be preſumed, unleſs 
De defendant prove the contrary, becauſe they will not in- 
end the ſheriff has done wrong. And for the ſame reaſon 
hey will intend the ſheriff has given ſeiſin but of a third. 
hen the counſel for the defendants offered to give in evi- 
| 3 _ for five hundred years, created by Robert And to contain | 
d/ey, by his marriage ſettlement made on the he par: only. 
marriage with bis firſt lady (the leſſor being his third wife) 
which was ſtill ſubſiſting, and was now in the executors of 
de late lord chief baron Afountague, who was ſurviving 
ruſtee, the term being in truſt for raiſing portions for. 
daughters of that marriage, which truſt was not yet per- gut is 
brmed, 60001. being yet dve to the counteſs of Rivers, ag mages 
20 was daughter of that marriage. And they inſiſted, i* he retro are 
bat it was enough in all ejectments for the defendants to — —— 
bew the title out of the plaintiff, and therefore they faid, cation as „ 
e was every day's practice to give in evidence a prior mort- tham is vedd, and 
Rage made to a ſtranger, whereby the defendant in eject· — 112 
nent defended his on; for ejectment being a poſſeſſory ment a oa 
Qion, the deſendant's poſſeſſion was prima facie a title for l. Pee nent 
lower, the 3 a Fecov-ry in : 
. — Be tenant and ul who cales under him from infing vpun pr 
X 'Nanz him, 
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Boorx him, if the plaintiff could - not ſhew a better, for (a) he 
muſt recover upon his own ſtrength, and not upon the de. 
fendant's weakneſs. And this was debated by the counſel 
as on both fides, and ſtrongly urged by the counſel of the de. 
2 fendant. Whereupon the court unanimouſly reſolved, that 
unlefs the defendants would derive a title under that term, 
or ſhew they had a title prior to the recovery (which they 

could not do} they were eſtopped by the recovery to give 
this term in evidence. For firſt, as to the marquis of 

Lindſey, who was tenant in the writ of dower, they held, 

that if he would have took advantage of this term, he 

ſhould have pleaded it in the common pleas to the writ of 

dower, not in bar of the action, for it is no bar in dower, 

but in delay of the execution ; which he not doing, but 

pleading ne ungues ſciſie que dower, &c, he cannot now give 

it in evidence, for that would be in effect to falſify the tre. 

covery; for the lady has recovered her dower as in poſſeſ. 

fion, whereas had this term been pleaded, ſhe could hare 

recovered it but in reverſion ; ſo that the marquis is eſtopped 

to give it in evidence by the judgment. Then the other de 
fendants, being all his tenants, are eſtopped likewiſe claim. 

ing under him. But if they could ſhew any leaſes prior to 

the recovery, then the court would give them leave ſo fir 

to fallify the recovery; but being only tenants to the mar- 

quis, they were eſtopped as well as he. And Holt chicf 

Juſtice ſaid, that the defendants were not within the ſtatute, 

which gives termors liberty to falſify recoveries. At con- 

mon law no termor could falſify a recovery in a real action; 

then the ſtatute of Guei. 6 Ed. 1. c. 11. gave termors te- 

medy where judgments were let go by default; then the 

ſtatute of 21 H. g. c. 15. gave termors leave to fals 

recoveries in any real action in all caſes, but then ſuch 

perſon muſt ſhew himſelf to be a termor, or derive a tit 

under the term; but the tenant of the land being,a mere 

ſtranger to the term, is not within the benefit of that ffa- 

tute, ſo as to give a term of a third perſon in evidence to 

falſify the recovery againſt himſelf, or thoſe under whom be 

claims, which is the preſent caſe, To which the other 

judges agreed, and refuſed the counſel of the defendant, 

though very importunate, to admit them to give evidence 

of that term of five hundred years; but offered to ſign 3 

bill of exceptions, wbich the counſel declining to offer, 2. 

tempted. to falſify the ſheriff 's return of the writ of ſeiſu, 

by proving, that the lands in the return, or at leaſt a great 

art of them, were not parcel of any of the three mand 

we which Sir Simon Harcourt and ſerjeant Pratt inſiltec 

that the defendant was eſtopped by the return of the ſheriff, 

and could not falſify in this ejectment, but might bring ® 

action againſt him, if it was made of lands not part of tht 

three manors, Oc. and Sir Simon Harcourt cited Br. - 

tent 13. F. Execution 165, that if in dower, the ſbel 


give 


. 
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zees ſeiſin on the habere facias ſeiſinam of more than a moi- re 
v, the heir cannot enter, nor maintain an aſſiſe, but muſt Is v. 
have a ſcire facias to admeaſure the lands in the return. But 

s to = All the court was clear in opinion, that for what- 

ever was compriſed in the return, which was not part of 
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4 the manors in the judgment, the execution was actually 

* did, and advantage might be took of it in the ejectment. 

2 Wnereupon the counſel for the defendant attempted to 

% drove the lands in the return not parcel of the manors, but 

A being very deficient in their proof, a verdict was given for 

5 he plaintiff. Raymond counſel with the plaintiff. 
I WHenry Ludlow, Eſq; et al. veg. John Lennard. 
ve ; | 
te J . OSEPH Kiffn recovered a judgment in the king's The jen of the 
_ bench againſt the defendant by ni dicit in an action on defendant in er- 
vo me caſe, and a writ of inquiſition being executed, final > _ — nulls 
ed 3H judgment was given againſt the defendant for 168 J. leaded does not 
e· 1 VV hercupon the defendant brought a writ of error return- abate the writ 
» B ble in the exchequer chamber, in Trinity term 1704, which ns no — — 
to Wee - was ſtill depending; afterwards Kiffin became a bankrupt, 51. 
« K and a commiſſion being took out, the judgment was aſſigned 
.de the plaintiffs, who as affignees of the commiſſioners 
:f IE vcd out two ſcire facias's in the king's bench upon the judg- 
„went, in which upon two nichils returned, they obtained ,,. ficias 
. judgment and ſued out a feri facias thereupon, and took the goes not lie * 


defendant's goods in execution. Upon which Mr. Squib 1 — 
and Mr. Raymond, moved, that the judgment in the ſcire Inch is fue. 
facias might be ſet aſide-as irregular, the writ of error be- pended by « writ 
ing ſtill depending, and that the defendant might have re- bp ** 
ſtitution. The matter being referred. to the maſter, be 
reported the fact wt /upra, with this addition, that Xn 

died after the writ of error brought, and after in nullo ef Ass · ds irregulie 
erratum pleaded. And the court held firſt, that the writ of to ſac one out. 
error was not abated by the death of the defendant in error 

after in nullo e erratum pleaded. So that the writ of error 

was ſtill depending. Secondly, that ſcire facias don't lie on | 
a judgment pending the writ of error brought on that judg- | 
ment, but the writ of error pending is a good plea to the * _ 
ſcire facias : ſo that ſeire facias was not regular; but then upon ſuch a 
the three judges, Powell, Powys, and Gould, ( Holt chief j»4gment, and aq | 
juſtice being abſent) made a queſtion, whether they ſhould d ene“ 
ſet the judgment on the ſcire facias aſide on motion, and thereon open 
the execution ſued out thereupon, or ſhould drive the de- 5 — 4. 
fendant to an audita guerela : but on conſideration they all & ; ma 
held, the whole proceedings were irregular, and ſet ihem on mocon. R. 
aſide on motion. Mr. recorder King, and Mr. Southouſe Vice 4 FE © 
counſel for the plaintiff. Va- 3 Lev. 312. 20 H. 6, 4. Str. — 5 
13183. 


C. Fac. 342, 335. 2 Roll. Abr. 492... Stiles 159. 
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The Queen ver/. Tooley et alios, 


S, C. Holt 485. and nearly verbatim with the arguments of the counſel u 
Serj:ant's-Inn, 11 Mod. 242. 


A fiatute astho- A N indictment was found againſt the defendants for the 

mantra we murder of one Dent and upon not guilty pleaded, 

pellets of A. to Ide Jury found a ſpecial verdict; that by a ſtatute made the 

hear and puniſh 27 Eliz. for the good government of /eftminſter, it is 

— enacted, that for reformation of diſorders in that city, the 

cuſtom of a place dean, high ſteward, or his deputy, or two capital burgeſſes, 

in . = may hear and puniſh incontinencies, according to the 

— — *a cuſtom of London: that by the cuſtom of London any con- 

throughout the ftable of any ward, pariſh or precinct, may execute his 

1 office throughout the whole city: that within the city, bo- 

ſtable of a part of rough, and liberty of JYefminfler, it has been uſed, that 

A. to alt with. every perſon duly appointed conſtable of any pariſh within 

fam the ges, the liberties of the city, borough, and vill of W:ftminſ, 

&c. of A. out of his office of conſtable in and through the whole city and 

that part, borough of Wiftminfler and liberties thereof has executed, 

and uſed to execute: that the eighth of March, 8 Anna, 

Sc. three commiſſioners duly appointed by virtue of the 

act for recruiting the army, for putting the act in execution, 

by virtue of that act, made their warrant under their hands 

and ſeals, directed to the conſtables of the pariſh of &. 

Margaret's, Wiſtminſfler, within the city of WWefminſr, 

thereby commanding the conſtables, to make ſearch within 

the ſaid city and liberty, for perſons within the deſcription of 

that act; which warrant after that day was delivered to Sanud 

Bray one of the conflables of the pariſh of St. Margaret's, to 

be executed: that after that day Samuel Bray into the pariſſ of 

St. Pauls Covent Garden in the city and liberty of We/iminft 

to execute this warrant did come, and was: that within the 

pariſh of &. PauPs Covent Garden there was and is a conſſa- 

pes: ble belonging to that pariſh : that Bray before ſent to J. 

antbority take Dent to aſſiſt him to execute the warrant, that after the ſaid 

he. res. —_ eighth of March, between eight and nine at night, at the 

digriq * ſaid pariſh of St. Paul s Covent Garden, the ſaid Samuel Bro 

| juſt grounds of ſtaying to execute that warrant, one Anne Dekins in the 

. ſtreet between the play-houſe and the Roſe tavern he then 

"Tis a fafficient and there found, whom he ſuſpected to be a diſorderly er- 

provocation. to fon, and then and there as a diſorderly perſon took her into 

* make the killing his cuſtody, as conſtable of the city and liberty of mu- 

— ter, to carry her to priſon for her ſafe cuſtody : that Ann De- 
tha: he is aſſiſt- Ain had been before taken up by Bray as conſtable, as 3 
ing invnlawfully orderly perſon; that at her being taken up by Bray the ei 


detaining. | K 
| third — in of March ſhe had not miſbehaved herſelf ; that Bray ha 0 
priſon „ ACC, ante 
143- «nd ſee the books there cited. Sed vide Forſter 138, 312, to 316. Tho" the perſon cr, 
js a Rranger to the perſon killing. S-d vid: Foſter ubi ſupra. And the perſon killing did —.— 
the detention was unlawful. Sed vide Foſter vbiſupra. And the perſon detaining pretended to be — 
| 84-4 peae officer, The courts are bound to take notice ex officio of public afts of pardon. 2 
offence of which « man is found guilty is pardoned, the court will order a ſpecial entry 7 — be 


the roll, that no judgment was given on account of the pardon, If a writ of appeal againſt a — 
cuſtody of the ſheriff is delivzred to the ſheriff, he becomes immediately in cuſtody opon the , 
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at to take or detain her: that after the taking of the * 
Lad a Dehkins, the priſoners (Bray then having her in rTo@.zr, 
cuſtody) in another place, called Covent Garden, did meet 
{they being all ſtrangers to Aune Dekins) drew their ſwords, 
and aflaulted Bray, to reſcue her from his cuſtody: that 
Bray ſhewed his conſtable's ſtaff, and declared he was 
about the queen's buſineſs, and intended the priſoners no 
barm; whereupon they put up their ſwords, and Bray 
carried the -woman to the round-houſe: that the pri- 
ſoners a little after, the ſaid Anne Dekins being in the 
ſaid priſon in Covent Garden aforeſaid, drew their ſwords 
again, and aſſaulted the ſaid Bray on account of the 
impriſonment of the ſaid Anne Dekins, and to get her 
diſcharged: that Bray called ſome perſons to bis aſiſtance, 
to keep her in cuſtody, and to defend himſelf from the vio- 
lence of the priſoners: that Dent came to his affiſtance : ; 
that while Dent was in the conſtable's aſſiſtance, and before 
any ſtroke, one of the priſoners gave Dent the mortal wound 
in the inditment mentioned, of which he died, as in the 
indictment, &c. that the two othets were aiding and aſſiſt- 
ing him that gave the ſtroke : but whether the defendants 
were guilty, &c. . 
| This caſe was argued laſt term by Mr. Raymond for the 
ueen, and Mr. Pengelh for the priſoners, be with Mr. 
. being aſſigned by the court to be counſel for them. 
Mr. Raymond for the queen ſaid, there were two points in 
the caſe: firſt, whether Bray was in the execution of his 
office, for if he were, then it is undoubtedly murder: ſe- 
condly, ſuppoſe he was not, yet it will be murder, becauſe 
there was not a ſufficient provocation. And as to the firſt 
point he cited 9 Co. 66. 4 Co. 265. Conſtables may ſeize 
diſorderly perſons, and were officers at common law. 
4 1nft. 265. 10 Ed. 4. 18. 4. 5 Hen: 1. 5. J. 22 Ed. 4. 
35- and not only diſorderly perſons, but alſo ſuſpicious 
perſons, and it being found, that ſhe was a ſuſpicious per- 
fon, Bray had an authority to ſeize her; and that be may 
ſcize ſuſpicious perſons, he cited 5 Edw. 3. 14. Lomb. 
Iren. 12. and we muſt rely upon theſe caſes, becauſe the 
ſpecial verdict only finds her to be a ſuſpicious perſon. It 
will be objeQed to me, that he being conſtable of St. Mar- 
garet's, was out of his precin, when he took her up in 
St. Pauls Covent Garden. To which he anſwered, that the 
ſtatute of 27 Elia. found in the ſpecial verdict, has relative 
words to the city of London, and by cuſtom in that city, 
| any conſtable in the city may execute his authority through- 
out the city; and though conſtables are not named in the 
act, yet others being named, he ſhall be comprehended : 
as if a remedia) law be made, and only one perſon men- 
tioned, yet it may extend to others not named, as the ſta- 
tute de circumſpecte agatis, where the biſhop of Norwich is 
only mentioned, yet all other biſhops are comprebended, 
and he cited Fitz. 4b, tit, Prohibition. 2 Infl. 487. 1 Rich. 2. 
. NS$ c. 12. 
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e. 12. Plowden Com. 36. ö. It is found, that they have uſed 
to execute their authority all over W:fminfler; and though 
they have not ſaid time out of mind, it is well in this calc, 
being a ſpecial verdict; but in pleading, that ſhould have 
been ſet forth. 2 Roll. 699. Trin. 13 Car. Allen v. Graſh: 
his having à warrant from the commiſfioners of the re- 
eruiting act does not hinder him from ſeizing a diforderly 
3 in breach of the peace, And perhaps it may 

objected, that ſhe was not a diſorderly perſon. To 
which he anſwered, that the conſtable having had her be- 
fore in his cuſtody, as a diſorderly perſon, might well ſuſ- 

& her again, ic being between eight .and nine at night, 

ween the playhouſe and the Roſe tavern. 

Secondly, ſuppoſe that Bray was not in the execution of 
his office, yet here was not a ſufficient provocation to ex- 
tenuate that act of violence, as to make it manſlaughter 
only. For it is found, that ſhe being in cuſtody, the pri- 


ſoners drew their ſwords, and aſſaulted Bray; upon which 


he ſhewed his ſtaff; now'if that were no provocation to 
the priſoners, then it is murder; for killing a perſon with - 
out provocation is murder. Hale Pl. Cor. 45. 3 Infl. 52. 
And perhaps, if ſhe had reſiſted herſelf, and killed the con- 
ſtable, it might only have been manſlaughter z but it is 
murder in a ſtranger. Now ſpeaking words, whereby a 


man ſuffers damage in his reputation, it is never allowed 


to be a ſufficient provocation, to make the killing of ſuch 
perſon manſ}aughter only, as in Kel. 55. much leſs ſhould 
a wrong done to a ſtranger be ſufficient provocation to make 
it only manſlaughter in me, if I kill the perſon who did the 
wrong, becauſe it cannot be ſuppoſed ſo great a provoca- 
tion to me; ſo that in all caſes there muſt be a pfoportion 
in the provocation to the act of violence done after : as 
if a man break my cloſe, and I with a ftake beat his brains 
out, it is murder, as was held in Maugridge's caſe, Kel. 132. 
becauſe the provocation bore no proportion to the death of 
the man, and there ſhould be an open act of violence done 
to make it only manſlaughter. He ſaid, he expected Hop- 
kins Hugget's caſe, Kel. 59. 137. would be objected; but 
this caſe differs from that, becauſe there they came civilly 
and demanded a ſight of the warrant; but in this caſe the 
very firſt act was In aſſault upon the conſtables: their 
ſxords were drawn, and an actual fighting, which increaſed 
the provocation; 'but here was an affault on the perſon 
killed, before a blow given by thoſe of his party; there 
was no warrant, but here was a known perſon of the law; 


therefore upon theſe reaſons he ſubmitted it to the court, 


firſt, that Bray was in the execution of his office; ſecondly, 
if he were not, here was not a ſufficient provocation. 

Mr. Pengelly for the priſoner argued, that Bray was not 4 
known officer, beeauſe no authority was given to conſta - 
bles by the 27th of Blix. for that act is not univerſal, like 
the ſtatute de circumſpette agatis, or the ſtatute of ** 

X _ 3 ' ant” - 
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r concerhing the warden of the Fleet; but it is only a Nene 


particular juriſdiction given to particular perſons, from 
whom the conſtable had no warrant ; but this warrant was 
given him by the commiſſioners of the recruiting act: and 
though in London the cuſtom may give a juriſdiction to the 
conftables to act all over the city, yet in N there 
is no ſuch cuſtom. The ſpecial verdict finds, that ſuch a 
cuſtom has been uſed in Wefminfler, but does not ſay time 
out of mind; and the act of Elizabeth being found, makes 
it plain, that they don't pretend to ſuch a cuſtom time out 
of mind. In Hil. 11 Will. 3. the King v. Chandler, ante 
545- it was ſettled, that a conſtable cannot go out of his 
precinct; but a juſtice of peace by bis warrant may appoint 
a conſtable by name to execute it any where within the ju- 
riſdiction of the juſtice of peace. Secondly, it does not 


appear that the commiſſioners were appointed for this par- 


ticular place or county, but it is only ſaid they were duly 
appointed commiſſioners, and by the act of parliament the 
execution of their warrant is reſtrained to particular officers 
within ther juriſdiftion: and in this caſe there was a par- 
ticular conſtable in Covent Garden, ſo as there was no 
failure of juſtice; and therefore he uſurped an authority, 
and conſequently he was a treſpaſſer to all people he took 


up. But taking him to be a lawful officer, yet that will 


not juſtify his acting any * beyond his authority: it 
does not appear, that he ever aCted under the recruit war- 
rant; and though, if he ſees perſons fighting, he may re- 
ſtrain them ex officio, or take up ſuſpicious 22 yet the 
taking of this woman was not lawful, for was very de- 
cent at the time, and therefore no cauſe of ſuſpicion ; but 
they ſhould have found her to be a night-walker, as is 
uſual in ſuch caſes. Hearn's Pleader 392. 488, 489. 
15 Edw. 1. c. 4. Upper Bench Precedent; 111. 218. 522. 
pon taking up a ſuſpicious perſon, it muſt appear, that 
there was a juſt cauſe of ſuſpicion : as when a man is taken 
up for felony, if a felony bas been committed, it is cauſe 
of ſuſpicion, for the cauſe of ſuſpicion is traverſable. 12 Co. 
92. Stiles 166. 2 Roll, Abr. 55. 590. 559. 2 Infl. 52. 
172. 3 Infl. 118. 221. 2 Vent. 22. Brock commiſſion 
3. If the conſtable had no authority, he was in an 
actual breach of the peace, and might be indicted, and is 
liable to all the conſequences of it; but where an officer is 
killed in ous execution of his office, there is no doubt, but 
it is murder. Cro. Car. 271. Jones 429, Hale 56. 
4 Inſt. 333. But as this caſe ie ir Br bemials had . 
killed, it had not been murder, much leſs ſhall it in killin 
an aſſiſtant. And as to the provocation, though it is . 
in the ſpecial verdict, that they did not ſee the firſt arreſt, 
yet they ſaw her under reſtraint, and Bray was continuing 
the treſpaſs, when they came up, and they came to reſcue 
the woman, that was unduly reſtrained of ber liberty; 
therefore their ſeeing her under reſtraint, takes off all _—_ 
) | p 
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plied malice; and ſince it is not found, that they were upon 
an ill deſign, they cannot be ſuppoſed to have any previous 
malice, There is a very remarkable paſſage to this pur. 
poſe in Stiles 467. and it is put in Kel. 136. which was 
this: Buctnall was indebted to J. S. B. and C. came from 
the creditor J. S. to demand the money; B. took a ſword 
that hung up and was in the ſcabbard, and ſtood at the doot 
with it in his hand undrawn, to keep Bucknall the debtor 
in, till they did ſend for a bailiff to arreſt him: thereupon 
Bucknall the debtor took out a dagger, which he had in 
his pocket, and ſtabbed B. this upon a ſpecial verdict was 
adjudged manſlaughter, becauſe he was inſulted, and im- 
priſoned injuriouſly, without proceſs of law; and though 
within the words of the ſtatute of ſtabbing, yet not within 
the reaſon of it. The point they went upon in Hepliu 
Huggett's caſe, Kel. 59. 137. was upon reſtraining the li- 
berty of the ſubject. And though it was objected by 
Mr. Raymond, that there was an actual fighting, yet that 
does not alter the caſe; for in Maugridge's caſe, the fiſt 
aQ of violence being done by Maugridge, it was held mur- 
der, notwithſtanding the reſiſtance that Cope made, Ke. 16, 
Now if there was no original malice againſt Bray, there 
could be no derivative malice to Dent, who came to his 
aſſiſtance; for where there is no malice in the principal, it 
cannot egredi OBS: Hale 50. Dier, 128. Earl of Sa- 
hiſbury's caſe. Plow. 100. b. Stiles, 469. Kel. 65. Thomp- 
fon's caſe. Kel. 87. 12 Co. 57. Therefore upon theſe 
reaſons he ſubmitted it to the court, whether the priſoners 


are guilty of murder. 


ow. this term it was argued again before all the judges 
of England at Serjeant's-inn in Chancery-lane, upon which 
argument the judges were divided in their opinion, viz. 
Holt chief juſtice, Powell, Powys and Gould juſtices of the 
king's bench, and baron Price, baron Bury and baron Level, 
that it was manſlaughter; and Trevor chief juſtice of the 
common pleas, . Blencowe, Tracy and Dormer juſtices of the 
common pleas, and Ward lord chief baron, that it was 
murder. And the laſt day of the term Holt chief juſtice of 
the king's bench delivered the opinion of all the judges in 
the king's bench. He ſaid, that thoſe judges, who were 
for manſlaughter, founded their opinions upon the following 
reaſons: firſt, that it was a ſudden action without any pre- 
cedent malice, or apparent deſign of doing hurt, but only 
to prevent the impriſonment of the woman, and to reſcue 


| her, who was unlawfully reſtrained of her liberty; and if 


the woman was unlawfully impriſoned, then it cannot 


murder, and cited 4 Ce. 40. Young's caſe; 9 Co. 65. 


Mactall's caſe, where it is held, that if a conſtable be 
killed in the execution of his office, it is murder; but 
it is otherwiſe, where he is doing a wrongful and 1 


| five act: it is not only neceſſary, that the conſtable be 


the execution of his office, to make the killing of him 


— 
ou 


— 1 
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murder, but he muſt give notice, that he is come to keep 
the peace. Thompſon's caſe, Kel. 66. and ſo is Young's caſe, 


and Maclalley s caſe, to be underſtood; for if he does not 
give notice, the party may reaſonably ſuppoſe, that he came 
to aſſiſt his adverſary, . 


The ſecond point to be conſidered is, whether Bray was 
in the execution of his office? The ſtatute of 27 Eliz. don't 
menticn a conſtable, only a power given to the dean, bigh 
ſteward, and two capital burgeſſes of Weſtminſter; but it 
does not follow from thence, that the conſtable has ſuch a 
power: we are all agreed, that the power of the conſtable 
is no greater than it was before this act. One of the —_ 
held, that Bray was conſtable de fas; but that cannot 
ſince there was a conſtable at that time in Covent-Garden. 
Now if the conſtable of one pariſh has not power over the 
whole liberty, then Bray had no more authority, than if 
he had been no conſtable at all. Suppoſe, for argument's 
ſake, that Bray was conſtable of Covent-Garden, 1 take it, 
that the taking up the woman was illegal, though ſhe had 
been in his cuſtody before; and if ſo, he did not act as a 
conſtable, but a common oppreſſor: the verdit- don't find, 
that ſhe was guilty of any diſorderly act, when he had her 
in his cuſtody before; and it is not a conſtable's ſuſpecting, 
that will juſtify his taking up a perſon, but it muſt be juſt 

ounds of ſuſpicion, for that is traverſable, 2 Inf. 52. as 
if a felony be done, it is good cauſe of ſuſpicion, that is, if 
I ſuſpe& a perſon where a felony is done, it is warrant 
enough for me to arreſt him; but it would be hard, 
that the liberty of the ſubject ſhould depend on the will of 
the conſtable, and ſhall his not liking a woman's looks be 
any cauſe of ſuſpicion ? | 


3. The priſoners in this caſe had ſufficient provocation ; 
for if one be impriſoned upon an unlawful authority, it is a 
ſufficient provocation to all people out of compaſſion ; much 
more where it is done under a colour of juſtice, and where 
the yy of the ſubject is invaded, it is a provocation to 
all the ſubjects of England, He ſaid, that a conſtable can- 


not arreſt, but when he ſees an actual breach of the peace; 


and if the affray be over, he cannot arreſt, 3 Cre. 352. 
3 Hen. 7. 10. Conſtables have an authority by the ſtatute 
to arreſt perſons, but that muſt be by warrant from the juſ- 
tices of peate; but in this caſe there was no warrant. 

The reaſons of the five judges, who were of opinion it 
was murder, were theſe : four of them did agree, that Bray 
had no authority, but one was of opinion, that ſhewing 
his ſtaff was ſufficient; but I never knew that a conſtable's 
ſtaff was of ſo much efficacy, when the conſtable himſelf 
had no authority: four of them held, that ſhe being a ſtran- 
ger to the priſoners, it could be no provocation to them : 
otherwiſe if ſhe had been a friend or ſervant; but ſure a man 


ought 
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Ran ought to be concerned for magna charta and the laws; and 
if any one againſt the law impriſons a man, he is an of- 
fender againſt magna charta, We ſeven hold this to be a 

ſufficient provocation, and we have good authority for it: 

.in Hophins Hugget's caſe, Kel. 59. 137. (and this caſe is 

onger than that) the judges that were of opinion, that 
the caſe was only manſlaughter, did not found their opinion 

/ upon the fight between them, but the provocation by the 

— impriſonment; and the four, who were of opinion 


V,. 
TooLEtY- 


at ic was murder, conformed, and gave judgment accord- 
ing to the opinion of the eight: the five judges in this caſe, 
who think this caſe murder, ſay, that to a relation or friend 
it is a provocation, but not to a ſtranger; but this is a 
diſtinction not to be met with in our books. He cited 
Plawd. 101. where two fight upon malice prepenſe, the ſer- 
vant of one of them, not knowing of the malice, comes to 
aſſiſt his maſter, and kills the other, this is held but man- 
flaughter in the ſervant; which caſe is abridged in Hale 51. 
the reaſon of which caſe is not becauſe he was ſervant, but 
becauſe he knew not of the malice. They ſay, that Hophins 
Hugget's caſe, Kel. 59. 137. is primae impreſſionis; but yet 
it is of good authority, being given upon mature conſidera- 
tion, and reſolved by eight of the judges. They ſay, like- 
wiſe, that in the caſe at bar, it could not be a provoca- 
tion to the priſoners, becauſe they knew not that ſhe was 
illegally arreſted ; but ſurely ignorantia fa#i will excuſe, but 
never condemn a man, Indeed he acts at his peril in ſuch 
a Caſe, but he muſt not loſe his life for his ignorance, when 
he happens to be in the right; and cited Sir Henry Ferrer's 
caſe, where be was arreſted by a warrant, which named 
him knight, when he was a baronet, and his ſervant killed 
the bailif, and adjudged only manſlaughter, becauſe he was 
arreſted upon an ill warrant, Suppoſe a man having a 
judgment againſt him goes abroad, and upon his return is 
informed that there are bailiffs in his houſe, he goes and 
kills one of them; but it proves, that they are thieves that 
come to rob him; in this caſe he is in no fault, They ob- 
jected, that it is dangerous to allow ſuch a power to the 
mob; but a provocation does not make it an allowing the 
offence, but only mitigation of the puniſhmeot, and for 
this the law makes the diſtinction between murder and man- 
ſlaughter. They ſay, that the priſoners came after the im- 
priſonment of the woman was over; but certainly the put- 
ting her in priſon, and not carrying her before a juſtice, 26 
they ſhould have done, is an aggravation : and why ſhould 
Bray call Dent to his affiſtance after ſhe was in priſon? 
They all agreed, that he was not conſtable of Covent- Gar- 
den, and if ſo; it cannot be murder; for if a writ be di- 
reQed to the ſheriff of Middl:ſex, and the man goes into the 
county of Bucks, the ſheriff follows and arreſts bim in 
Bucks, he kills the eriff ; this is only manſlaughter. 25 * 
. 3 , m 
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much for 2 reformation as any one, but in a legal manner; dene 
for vir bonus «ft quis? qui conſulta patrum qui leges juraque Cookie: 
-rvat. After the chief juſtice had ended his argument, the 

counſel for the priſoners prayed the court, that they might be 

called to judgment, in order to pray their clergy, there be- 

ing an appeal lodged againſt them, that they might have it ; 
to plead to the appeal; and hoped. they might have it, 
notwithſtanding the late general act of pardon, which par- 

dons puniſhments of manſlaughter ; and made a doubt, 

whether they could plead this matter without an actual pray- 

ing of their clergy, and having it allowed. But the court 

ſaid, they were bound to take notice of the act of pardon, 

whereby manſlaughter was pardoned ; and therefore they 

muſt diſcharge them, but they ordered a ſpecial entry to be 

made upon the roll, that the court would not give any 
judgment, becauſe of the general act of pardon, There- 

fore they were diſcharged, as to the indictment; but there 

being a writ of appeal delivered to the ſheriff, the court 

held, that they were in cuſtody on the appeal by the delive- 

ry of:the writ to the ſheriff, . 


Regina ver / Harris. 


T the quarter · ſeſſions holden at — the 1ath 

day of Fuly the eighth year of the preſent queen, the The hene or 
juſtices grant a licence to George Harris for keeping a com- — — 
mon alehouſe; and at the next ſeſſions, viz. the fourth day —j — . — 
of Oober following, they made this order: Whereas it a diſcretionary 
appears to this court, that George Harris of Walton upon Pre ne 8 
« Thames, &c. doth keep a lewd and diſorderly houſe, it is — 
therefore ordered by this court, that the ſaid George Har- thcir jurifdiQtion 
« ris be, and is hereby ſuppreſt from keeping an alehouſe, ** IE 
* &c. after ſix weeks time from the firſt day of the preſent 
« ſeſſions, &c.” And this order being removed into the 
king's bench by certiorari, Mr. Raymond moved to quaſh it, 
becauſe by the 5 & 6 Edw. 6. c. 25. there muſt be a pre- 
vious conviction, and that by the oath of two men, before 
the juſtices can hinder his ſelling of ale, Cc. For by the 
ſtatute, every man who has a licence to ſell ale, is to be 
bound in recogniſance with ſurety, to keep good orders, 
Fc. and that is to be certified the next quarter · ſeſſions, and 
they are to inquire whether any ſuch perſon boynd in ſuch 
recogniſances, if they have done any act, whereby they 
have forfeited the ſame; and if they have, to award pro- 
ceſs, to ſhew why they ſhould not forfeit it. But per curiam 
this order was confirmed, Holt chief juſtice being abſent; * \ 
and by Powell juſtice, the juſtices in ſeſſions have a power 
by this act to ſuppreſs alehouſes, and need not proceed by 
information or conviction ; but they have thereby a diſcre- 


tionary 


—— — 2 — — —U ßZ— 
* 
— 
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A capital bur- 


Kreise tonary power given them to ſuppreſs them, without ſhewing 

Hani, Any cauſe or miſdemeanor : and where the act ſpeaks of 2 
conviction, that is only intended where the juſtices proceed 
for the penalty, which ought to be by /cire facias. 


The words © in R. Pengelly moved to quaſh an order made by two 
— 9 44 juſtices. The exception was, that Southampton was in 


body of a juſ- the margin, but it was ſaid in the body of the order to be made 
tice's orderdo by A. and B. two juſtices de comitatu praedifo ; ſo it does not 
refer to the * a: x 
county in the APPear, that the two juſtices were of the county, and it 
ſhall not refer to the margin. Which the court agreed, and 
ſaid, that praedifo in orders or (a) indictments don't refer 
to the county mentioned in the margin, though it (6) does 

in declarations, and therefore the order was quaſhed. 


(«) Vide ante 886. (5) Acc. ante 386, R. acc, Bl. 


Regina ver/; Lane. 
$. C. but differently reported 11 Mod. 270. Fort. 275, 


Mandamus was directed to the mayor, aldermen, and 
gon? mg common council of Gloucefter, to reſtore to Lane the 
ante 563, ace of a capital burgeſs. They returned, that Zane wrote 


"Tis not a good a Certain ſcandalous letter to an alderman, which amounted 
ao to a libel; and that he being charged therewith, at a court 
a member of a afterwards holden, he conſented to be turned out, c. And 
corporation that exception was taken, that this was not a- good return of a 


be conſented to reſi un . 
gnation; for they ſhould have teturned, gued ipfe proc- 
PORN dictus Lane reſignavit, and that they accepted it, Cc. 2 


juſtice held, that a reſignation might be by parol according 
to Sir Jenaban Jennings caſe, ante 563, but then it ſhould 
have been returned more certain, &c. Therefore per cu- 
riam a peremptory mandamus was granted, 
An affidavit that N action was brought in the king's bench, and laid 
1 the declaration ad damnum of the plaintiff 50s. Ser- 
the ſum men- jeant Richardſon moved the court, that this action ought to 
tioned in the haye been brought in the court of conſcience in London by 


Aaclaragen the the 1 Fac, 1. c. 14. which enaRts, that if the cauſe of ac- 


net be received. tion be under forty ſhillings, and the defendant a freeman 


| Vide Say. 219, of London, it ſhall be brought in the court of conſcience 


N. 554. Ber. as aforeſaid: and be had an offidevit, that the- cauſe wi | 
578. under forty ſhillings. But by Powell juſtice, it ought to 
appear upon the trial, that the cauſe of action was under 
forty ſhillings, and he would not take the cath of the party: 


4 
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Writ went out to remove an inquiſition of felo de ſe, 

and they return an inquiſition nuper captam, and upon 
the return it appeared to be taken after the ige of the writ 
of certiorari ; and Sir Edward Nerthey urged, that it was 
well removed, though taken after the te of the writ, as 2 
writ of error, &c. and by Powell juſtice, a writ of certiorari 
removes any order or-conviftion, though they be made or 
taken after the ee of the writ, ſo they be taken before the 
return, Then Mr. Raymond took exceptions to the inqui- 
ſition : Firſt, becauſe it is ſaid to be taken coram coronato- 
ribus dominae reginae, and does not ſay for what place: Se- 
condly, it is ſaid per ſacramentum duodecim, c. and don't 
ſay proborum et legalium hominum, nor for what place: and 
upon theſe exceptions the inquiſition was quaſhed. : 
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A certiorari to 
remove an inqui- 
ſition nuper 
captam will 
remove one 
taken after the 
teſte of the cer 
tiorari R. acc. 
ante 836. vide 
ante 1199. 


A coroner's ia - 
quifition ought 
to ſhew upon 

the face of it of 
what place the 
party who took 


it was coroner, and that it was taken by the oath of * honeſt and lawful men, vide ante 926, 388. 


| Regina ver Cecill, 


R. Gilbert moved to quaſh an order of ſeſſions made 

upon Cecil! the mafter, to pay John Yeoman his ſer- 
vant 71. for wages in huſbandry ; and took two exceptions 
to the order: Firſt, that Yeoman was a covenant ſervant, 
and that the ſtatute does not extend to covenant ſervants, 
though they are ſervants in huſbandry : his ſecond exception 
was, that by the order, it appears to be made upon the oath 
of the ſervant. As to the firſt exception, Powell juſtice 
ſaid, that the ſtatute having always had a favourable con- 
ſtruction, has been extended to covenant ſervants in huſ- 
bandry : and to the ſecond he ſaid, it would be hard to 
charge the maſter upon the oath of his ſervant upon a private 
contract or covenant between them, and that is againſt a 
rule of law, that any ſhould be a witneſs in his own cauſe ; 
and the ſtatute not directing that the ſervant's oath 
ſhould be taken in this caſe, the juſtices ſhould have pro- 
ceeded according to the rules of law, and upon this firſt 
ſtirring of it it was adjourned. And the laſt day of this 
term, it being moved again by Mt. Gilbert, (a) and the laſt ex- 
ception urged again, Mr. Raymond of the ſame ſide ſaid, that 
the juſtices having grounded their judgment in this order 
upon the ſeryant's oath, it was not ſufficient evidence, to 
adjudge the money due to the ſervant z and tho* perhaps he 
could not have evidence to prove the contract, yet there is 


no doubt but he might prove the ſervice, and if he had done. 


ſo, he had pur it upon the maſter to prove the contrary. 
Mr. Lutwyche for maintaining the order faid, that orders 


The ſeſſions may 
make an order 
for the payment 
of wages to any 
ſervant in bu(- - 
bandry, vide 
Burn, Servan's. 
II. 7. 

But ſuch an 
order cannot be 
made upon the 
ſervant's oath : 
Sed nunc vide 
20 G. 2. c. 19. 
31 G. 2. c. 17. 
and an order 
appearing to be 
made on his ; 
oath call be 


(a) See the act, and it will appear, that it was firſt intended to extend only to ſervants who had 
2 rated wages, and not covenant ſervants 3 and then if the ſervant bad proved how long he bad 
ved, it ap;eared how much was due ; but now they have extended tbe act to covenant ſervants, 
and th- maſters the miſchief in this caſe, for it will be difficult perbaps for the ſervant to prove how 


much he 
himſelf, Note to the firſt Edition, - . F. 
| difter 


had agreed for z but however he ought not agaioft a rule of law to be admitted to prove it 
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Rena differ from actions at law, and it is the conſtant practice to 
| Gxcirr, bear upon the oath of the ſervant; and though the order ſays 
| | upon the oath of the ſervznt, and hearing bis counſel, vet for 
ought appears, there might be other evidence beſides the 
ſeryant's oath. 


Powell juſtice. The oath of the party has been allowed 
ſometimes in caſes of neceſſity, but there is no neceſſity in 
this caſe, for there might have been evidence of the ſervice; 
Powys juſtice, and Gould juſtice agreed, and therefore the 
order was q 3 


Note, Mr. Puckele was with Mr. Lutwyche, who ſaid the 
oath of the party was not againſt law, becauſe it is allowed 
ſometimes in the Yekb circuit. eG 


Hutchinſon verſe Savage. 


general {5 Eorge Hutchinſon, adminiſtrator of Jobn Dawſon, brings 
200 not 4 2 an "tion — Robert Savage for goods 2 by the 
Charge a demand inteſtate to the defendant. The defendant pleads, that the 
right of another, plaintiff, the 1 5th of Decem. 1708, releaſed to the defend. 
if he bad avy ant, his heirs, executors, and adminiſtrators, all and all 
— manner of aQions, cauſe and cauſes of actions, ſuits, bills, 
which the releaſe bonds, writings obligatory, debts, dues, duties, accompts, 
could operate at ſum and ſums of money, judgments, executions, extents, 
making the re- duarrels, controverſies, treſpaiſes, damages, and demands 
leaſe. &. R. acc. whatſoever, as Well in law as equity or otherwiſe, which 
Carth. 218. Hutchinſon bad againſt him the defendant, Cc. The plain- 
. tiff replies, and craves ayer of the releaſe ; upon which 2. 
Holt 620. neral releaſe is ſet out of all debts, dues, and demands, 
D. cont. ante Ve. of Hutchinſon, ſo that George Hutchinſon, as creditor of 
35+ vide ante a 
235, 662, Savage (it ſays, that he and others the creditors of Savage 
do releaſe him) and then ſays, that at the making that ſe- 
leaſe the defendant was indebted to him in his own right in 
the ſum of ſix pounds, and that he gave the releaſe to te · 
leaſe that debt, &c.. to which the defendant demurred. 


M. Ketelbey for the defendant ſaid, that ſuch general te- 
leaſes did diſcharge the.debt due to him as adminiſtrator, 
and cited Roll. Abr. 404. 3 | 


Mr. Dee for the plaintiff urged, that the caſe in Roll bid 
been held not to be law, and that it was certain, if à man 
a" omnia bona ſua, goods which be has as adminiftrais 
o not paſs, and cited 3 Cre, 6. and that general words in 
- a releaſe are qualified by the particular words 3 Lev. * 
and 272, where 2 bond taken in the name of J. * 
to the uſe of J. D. is not releaſed by 2 releaſe of 
demands, Cc. by J. S. to the obligor. Stokes v. 1 
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And that if the releaſe in this cauſe had nothing to work HuTcnrnzon 
upon, then perhaps it would have releaſed this debt due 40 * 
him 28 edminifirmer;' — this caſe is, it ſnall enure upon CR 
the debt due to him in his own right. 


Powell juſtice ſaid, that the caſe in Ro. Ar. was taken out 
of the year book of Edw. 3. 30 Zdw. 3. g6- ab which time 
the law was held, that a grant of omnia bona ſua by an exer 
cutor or adminittrator paſt-goeds, which they bad as execu- 
tor or adminiftrator ʒ but now that caſe is held contraty, 
and there is no difference between a grant and a releaſe g 
therefore that caſe of a-grant of oa bona ſua will govern 
this preſent caſe: but if there had been no other debts for 5 
the releaſe to work upon, then it had releaſed this debt. 
Upon this argument the eaſe was adjourned, and the laſt 
paper · day of this term Mr. Raymond tor the defendant ar- 
gued, that it was plainly the intent of the parties, that it 

ould diſcharge: all the debts, as well in his own right, as 
adminiſtrator ; for it ſays, all actions, that we, eyery ar 
any of us, &c. and every man's, deed ſhall be taken moſt 
ſtropgly againſt himſelf, as a releaſe to A. B. of all actions, 
releaſes —— joint 9 — as ſeveral; and as to the ob- 
jection, that a grant of n bona ſus don't paſs goods as 
adminiftrator, he ſaid; char the — Bok was well abridg- 
ed; and u good 'withority. He cited: 1 Loon. a0 g. Plaws. 
209. Ney +06; and Cry. Fac, 418. where the huſband gract- 
ed to him jus, titulum, et intereſſe ſua de et in decimis, which 
he had in the right of his wife; and held that they paſs, 
though he had them in his wife's right. 


Halt chief juſtice. If he have no goods, but as admini- 
ſtrator, they muſt paſs by a grant of omnia bono ſua. A- 
Journatur., | 


Regina ver/. Stedman, 


N information was exhibited againſt the defendant q. Whe'her an 
by the addition of gentleman ; the defendant pleaded ioformarion can 
in abatement, that he was an upholſterer, and not a gentle- ** ares A 
man; and a rule —_ obtained at the ſide bar to amend the defendant 
the information, Mr. Raymond moved at the ſhewing cauſe, bes *xc*pie* by 
why it ſhould not be amended, and ſaid, that as they had SOD ——— 
taken advantage of this miſtake by pleading in abatement, 1473. 
the court could not amend it; and cited Buckſon v. Hoſ- 
tins, Mich. 3 Aan. B. R. ante 1049. where after nul tiel re- 
cord pleaded to a 38 which miſ-recited a judgment, 
an amendment was denied; and that criminal matters are 
not within the ſtatute of amendments. 


Vor. II. O 0 Mr. 
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RNA Mr. Whitaker of the ſame ſide, that there was no prece. 
; 8 dent to warrant amendments, after taking advantage of it 
by pleading, and all the caſes mentioned of amendments 
immediately before trial in informations are only of ſlips 
of clerks. 


Powell juſtice faid, that informations are the ſuggeſtions 
of the attorney general, which he may amend any time be. 
fore trial, but it is a queſtion, whether it can be done after 
advantage took of it by pleading, as in this caſe. He ſaid, 
that informations are within the ſtatute of additions, but 
this ought not tobe amended to falſify the defendant's plea, 
though iſlue be not joined, and that a miſnomer in an indid- 
ment was not amendable, and he ſaw no difference between 

If man be in- that and an information. If one be indicted by his right 


- name, and he pleads miſnomer in abatement, and you indit 
plead miſoomer him again, he is eſtopped to ſay, that the name he gives 


jo avarement, be himſelf in bis plea is not his right name. Adjourned to 
deny that name, ſearch precedents." e ets 


4 ao 16 * 


18 186 1. 8 1 6 27 
HE plaintiff brought an action, and was nonſuited, 
I and aftewards he brought another action for the ſame 
cauſe, and a. motion was to ſtay proceedings till he paid 
dis coſts upon the firſt nonſuit, and granted per curiam. 
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of the queen's bench, who had executed that office with 

great reputation for his courage, integrity and compleat 
tnotolrdge in his profeſſion, ever fince the Revolution (being ſworn 
into that office in Eaſter term 1689) died March 5, about three 
in the afternoon, at his houſe im Bedford- walk, after a long 
lingering ſickneſs, anno ætatis ſuac 68. 


M morandum, Sir John Holt knight, lord chief juſtice 


Memorandum, March 13, 19409, Sir Thomas Parker 
knight, her Majefly's younge/! ſerjeant at law, was fworn into the 
office of thief juſtice of the king's bench in the room of the late 
4% fic Holt, at the lord chancellor Cowper's, 


Memorandum, March 26, 7 10. Sir Henry Gould #night, 
one of her Majeſly's fuſtice of the queen's bench, died at his 
2 in Serjeant's Inn in Chancery-Lane, anno ætatis 

66. 


Memorandum, That May 12, in this preſent Eaſter term 


Sir Robert Eyre knight, her Majelly's ſolicitor general, and 
Thomas Pengelly eſquire were fworn ſerjcunts at the chancery 
bar, counted at the commyn pleas, and gave an entertainment to 
the nobility, judges, &c, at Serjeant's Inn Hall in Fleet- 
Street. The motto of their rings was unit et imperat. And 
the next day being Saturday, May 13. Mr. ſerjeant Eyre was 
ſworn one of the juſtices of the king's bench in the room of juſtice 
Gould deceaſed, at the lord chancellor Cowper's, and the ſame 


time Mr. Raymond ci ; 
being ſealed nn ? 
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| Sir Thomas Cooke Winford verſ. Powell, 


In enindevitates IR Thomas Cooke Winſord brought a writ of error in 


— the king's bench upon a judgment againſt him in the 
for permitting Marſbalſea in an action on the caſe, wherein Powe! 


the defendant to declared, that whereas the ſaid Sir Thomas Cooke I inſord the 
uſe a pond to + N "26" 

waſh bis horſes, 12th of June in the ſeventh year of this yo, at the pa- 

it muſt appear riſh of St. Giles in the Fields in comitatu ex, ac infra 

— — * ge juriſdictionem hujus curiae, in conſideration, that the ſaid 

juriſdiftion, Powell at the ſpecial requeſt of Sir Thomas Cooke M inſri 

vide ante 211. had permitted the ſaid Sir Thomas Cooke Winford to uſe tho 

1 pond in area ipſius Powell ſituate in the pariſh aforeſaid, « 

mfra comitatum et juriſdictionem praadictos, to water his 

horſes for ſix months before, and had provided water for 

e ſaid. horſes for the ſaid fix months, promiſed the ſaid 

Powell, that he the ſaid Sir Thomas Cooke I inſord would pay 

e ſaid Powell what he reaſonably deſerved for the ſame, 

Je, and makes the proper averments. . Then. there is 

count upon a guantum meruit for goods, &&c. ſold and deli- 

| yered. Then follows this count: Cumgue etiam the (aid 

| Powell, poflea, ſcilicet dis anne ct laco ſupradifis, ad ſpecialen 

 gnflantiam et requiſitionem ipſus Sir Thomas Cooke Minſord had 

permitted eundem Sir Thomas Cooke Winford habere uſum aliu 

Hagni et aguae ipſius Powell, in grea ipfius Powell ad lavantun 

et ad aquandum alios equos ipſrus Sit Thomas Cooke Minſmi: 

idem Sir Thomas Cooke Winford in confideratione inde poſith 

T tctilicet die anno et loco ſupradictis promiſed to pay, &c. On 

non aſſumpſit pleaded, and iſſue joined, a verdict was gitea 

for Powell for 75. 6d. damage, and judgment was gi* 

for him in the Mar/halſea to recover the ſame. And en 

this writ of error brought, the judgment was reverſed, be. 

cauſe it did not appear in this laſt count, that be 

aliud flagnum et agua of Powell's was within the juriſdi- 

tion of the court, which cannot be intended in the 

caſe of an inferior juriſdiction, where nothing 3 
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tended to be within the juriſdiction, that is not expreſsly Win ron 
averred ſo to be; though in the caſe of a ſuperior juriſdie- p,,,,,. 
tion nothing ſhall be intended out of it. Raymond ſolicitor 
general for the plaintiff in error, Mr. ſerjeant Comyns for 
the defendant. The caſes cited for the plaintiff in error 
were 1 Saund. 74+ Peacock v. Bell & Kendall. Sir Tho. Jones 
Rep. 230. Wallis v. Squire. T. Jones 10% 3 Keb. 677. 
Harvey v. Holland, 3 Lev. 234, 243. co v. Morris. 
1 Vent. 2. in the caſe of Heely v. Ward, 1 Ventr. 28. Bark- 
ley v. Paine, and (ee Stanion v. Davyes, intr. Hil. 13 W. 3- 
B. R. Rot. 179. Ante 795. 1 Sid. 95. Littlabury v. 
Wright. 1 Roll. Abr. 545. P. 3. Ive v. Storis. S. C. Cre. 


Car. 571. Jones 451. 
Jenkins qui tam, &c. ver/. Horne in Scaccario. 


N an information upon a ſeizure of currants import- !f Gipis ſeized 
ed in the William and Ann of Plymouth into the port of — 
onden, contrary to the act of navigation, 12 Car. 2. c. 18. the ſecurity 1 
Je 14. from Algiers in Africa, the currants not being of the _ nor be A. 
growth, product, or manufacture of that place, gr of the — the 
region where they were ſhipped, c. The defendant claim- negle® of the 
ed property, and on iſſue joined, notice was given far trial —_— of am 
in Trinity term laſt, and for the fitting after Trinity term fapport of ihe | 
laſt. And on motion on behalf of Charles Moone, a ſecu- ſe unt totry it 
rity for Horne on the writ of delivery, the following order a t be 
was made, viz. Middleſex, © Whereas a writ of delivery declares be in- 
« for the ſaid ſhip with her apparel and furniture hath been tand to try it 
« awarded under the ſeal of this court, upon a recogni- _——_—— 
+ ſance entered into to her majeſty, by Edward Groſe of Eaſt for the diſcharge, 
« Smithfield baker and Charles of Mowell in the coun- Ke oi 
** ty of Cormwall cooper, dated the 1 1th day of February laſt, 
in the ſum of 252. now upon the motion of Mr. Dodd 
* of counſel] with the ſaid Charles Moons, informing the 
* court, that the plaintiff gave notice of trial to be had 
ein this cauſe, the fitting of the lord chief baron within The vail for the 
< the laſt Trinity term in Middleſex ; in purſuance of which the defendantia 
* notice the ſaid Charles Moone attended with his counſel Syn, 4 
3 and witneſſes on the day appointed for the ſaid trial, as account ot the 
„ alſo on the day of fitting after the ſaid term in Middleſex, ane of the 
a not having received any countermand from the ſaid plain- ny aw 8 
Ni tif; rr ſaid Charles Moone, who is at the whole according to 
” charge of the defence made in this cauſe, was put to , e they 
© Stent expence : it was therefore now prayed that the ſaid —— = 
2 recogniſance might be diſcharged, and that the ſaid defence. 
* Charles Moone might have his cofts : it is this day ordered 
n by the caurt, that the ſaid recogniſance entered into by 
* the 15 Eduard Groſe and Charles Moone ſhall be vacated 
* and iſcharged z and that it be referred to Jobn Morgan 
| #,Elq; deputy to her majeſty's remembtancer of this court, 
_ 003 * 


Kreer 


i 
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| J=xxins © to tax the ſaid Charles Moone his coſts againſt the plaintiff 
. * in this cauſe; unleſs cauſe be ſhewed to the contrary on 


| RR. the laſt day of Michaelinas term next.” 


Upon the motion of Mr. Attorney General, the ſolicitor 
general, and Mr, Ward, at the ſetting down of cauſes aſter 
this term, to which time the order was enlarged, it was 
diſcharged ; firſt, as to the diſcharging the recogniſance 
upon declaring the plaintiff intended next term to try the 

2 cauſe; ſecondly, as to the payment of coſts for not going 
on to trial ; becauſe ſuch order can be made only in behalf 
of, and upon the motion of the defendant, and bis counſel, 
and not in behalf of the ſecurity. Lord chief baron Buy, 
and Lovel baron, preſent in court. Note; the lord chief 
baron exclaimed againſt the order, as being obtained per- 
fectly irregularly without affidavit, and by ſurpriſe. 


Ongley ver/.' Peale, 
$, c. 2 Eq. Abr. Deviſes. P. pl. 8. 1ſt Ed. p. 353. $ Vin. 49. pl. 19. 


Te RROR to reverſe a judgment given in the common 
8 pleas for Peale, in an ejectment for houſes on Ludgate- 
(without men- hill in London, on the demiſe of Oliver St. John, brought 
ny Eyes againſt Mr. Ongley, and four ather tenants : on not guilty 
for their 2 pleaded ; as to all the defendants but Mr. Ongl:y, and a8 to 
with this con all the houſes but one, the jury find for the defendants ; and 
. as to that one houſe they find a ſpecial verdict, viz. that the 
or enjoy the 12th of January 1668, Oliver earl of Bolingbroke was ſeiſed 
premiſes until a thereof in fee, and being ſo ſeiſed the ſaid 12th of January 
Gs made his will. [Note, that will was not found in haz 
ts ſuffi-rently verba in the ſpecial verdict, nor the deviſes therein contain- 
Cert ee, ed] and that the goth of May 1679, he being ſeiſed 2s 
And it Au tbe aforeſaid, debit mode fecit, ſigillavit, ei publicavit a codicil in 
© elder of the writing to the ſaid will annexed, which follows in Hate 
ee ve: ba ** May 20, 1679. Memorandum: Whereas my uncle 
cording to Anthony St. Jobn, and my deareſt and beloved wife, whom 
their {eniority, I made my ſole executrix, are dead: that as to what 
left to them I revoke this my ſaid laſt will and teſtament 
„ in manner following : Firſt, as to the 20001. given m 

% dear wife out of the manor of Melchbourne 1 give 
. leave it to Sir St. Andrew St. Jobn of Woodford, allo a 
& impropriation of Thurley to him and his heirs: 
1 « give to him and his brothers ſucceffively for their 
* „ lives my bouſe at Ludgate — bouſe in queſtion] 
« with this condition nevertheleſs, that the ſaid 2000 
te be not paid to Sir St. Andrew, nor the impropriation 
. of Thurley entered on, till within a month after -n 

* marriage. And as for my houſe at Zuagate 1 


not leave it to him, nor his brothers, 6 


A deviſe to A, 


J o f 
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d tered on and enjoyed, till ſuch time alſo after their 
„ marriages; as A other lands, Cc.“ That the 
earl died ſeiſed ; that at the making the codicil Sir St. Andrew 
had two brothers, Rowland and Oliver, that Sir St. Andrew 
was eldeſt, Rowland the ſecond, and Oliver the third; that 
Rowland died in the life-time of Sir St. Andrew and Oliver, 
that Sir St. Andrew died 10th of February 1708, that Oliver 
was married divers years before Sir St. Andrew's death, and 
is yet living; that Oliver entred after Sir St. Andrew's 
death, and demiſed to the plaintiff, Cc. Upon which ſpe» 
cial verdict judgment was given for the plaintiff in eject- 
ment in the common pleas. Whereupon Mr. Ongley 
brought this writ of error in the king's bench. And it was 
argued by the ſolicitor general for the plaintiff in error, 


that the deviſe was void for incertainty, certainty being as - 


much required in the caſe of a will as to the perſon, as in 
the caſe of a deed ; as a deviſe by A. to his ſon, where he 
his two, is void, becauſe non conſtat which he meant, Cre. 
Eliz. 743. in the caſe of Taylor and Sayer. Now here 
it is uncertain by reaſon of the word ſucceſſively not 
ſhewing which ſhall take firſt, and which ſecond, in ſuc- 
ceſſion. That the conſtruction ought to be made from the 
words, but in caſe of a deed ſuch a limitation had been void, 
Hob. 313. Cre. Fac. 264. Hutt. 87. Windſmore v. Hobart 
in point, and Hob. 314. Greenwood v. Tyler, But there is 
no reaſon in a will, when the words are the ſame, to put a 
different conſtruction upon them. But if it had been ſuc- 
ceſſeve ſicut nominantur in charta, &c.'it had been good in a 
deed. Dier 361. So it would be in a will, 


Secondly, The condition in relation to marriage makes 
it more uncertain, for till marriage none can take ; and 
' ſuppoſe the ſecond brother had married, and neither of the 


other two, who muſt have took ? Certainly none of them. 


Or if he that is married ſhould take firſt, then that would 
overthrow the other conſtruction of ſucceſſvꝭ, that the oldeſt 
.ought to take firſt, and then the ſecond, and then the third. 
Odjection ; the intent is apparent. Anſwer 1. The intent 
muſt be collected from the words, but the words, as was 
ſaid before, import no ſuch thing, and nothing can be 
averred debors for their explanation, Secondly, the intent 
cannot controul the operation of law; as adeviſe to J. 8. 
for life without impeachment of waſte, remainder to the 
heirs males of his body, the deviſor intends only an eſtate 
for life to F. 8. yet the law ſupervenes his intent, and he 
will be tenant in tail. 2 Leon. yo. Chaloner v. Bowyer, and 
by Hale chief juſtice in the caſe of King and Melling. x 
Ventr. 214, 225. 


Mr. ſerjeant Pengely argued for the defendant in error, 


that the deviſe to Sir St, Andrew was a direct deviſe to him, 


004 as 
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avoided by doubtful expreſſions after that the deviſor took 
notice of the brothers, according to the rules of common 


viſe to one of his couſin Amberff's dzughters, who ſhould 


/ 
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as appears by the preceding words; that that could not be 


law, which was according to their ſeniority : that what he 
meant by ſucceſſv? is plain, and therefore in a will ought to 
take effect, for which purpoſe there are ſtronger caſes in 
the books, as Raym. 82. Bate v. Amber Norton. A de- 


marry a Norton, held good to the firſt that married a Norton, 
Die, 313. 6. Deviſe to J. S. on condition, and then that 
it ſhould remain to his houſe: held a good remainder, be- 
cauſe they conſtrued his houſe the head of his family. Stiles 
434» 5. Mor 637. Br. Leaſe 64. he likewiſe cited a 
appoſite caſes, | hs 


Secondly, the clauſe about marriage made no alteration 
In the expoſition of the will; only added a reſtriction to the 
deviſe , which before was general; and therefore if the ſe · 
cond fon married before the eldeſt, yet he could not take 
by this deviſe ; which the court agreed, and took it to be 
a mighty plain caſe, and affirmed the judgment niſ cauſe, 
tc, But Mr. attorney general, who was to have 
Cafe, taking it to be clearly againſt him, never did ſbev 
cauſe, and fo the judgment was affirmed againſt Mr. Ox- 
ty, who was a purchaſer for a valuable conſideration by the 
advice of Mr. ſerjeant Pemberton, and Mr. Richard I 
of the Inner Temple, And my client told me, Mr. eib on 
a further and late conſideration adhered to his former opi- 
nion that the deviſe wis void for uncertainty. Note, Gl. 
ver St. John takes but an eſtate for life by the will, and ſo 
the ſale by Powlert earl of Bolingbroke, beir at law, and 
—4— to carl Oliver, to Mr. Ongley, will be good as (0 


— 
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Emorandum, On Sunday Auguſt x, 1714, at half on 
hour paſt ſeven in the morning her majeſly queen Anne 
died at Kenſington, in the fiftieth year of her age, being born - 

the 6th of February 1664. Upon ber deceaſe the lords, and 
others of er late majefty's privy council, immediately met at St. 
James's, where the infiruments ſigned by his majeſly, and ſealed 
by him, purſuant to the aft of parliament of 69 of the late 
queen, appointing ſeveral lords to be added to thoſe appointed by 
the ſaid act of parliament to be regents during the king's abſence, 
were produced by the lord archbiſhop of Canterbury, the lord 
chancellor Harcourt, and Monſieur Krienburg the Hanover 
miniſter, and opened and read, and afterwards ordered to be in- 
rolled in chancery. 0 


* 


The regents by the act of parliament were, 


Thomas lord archbiſhop Canterbury. 

Simon lord Harcourt, lord chancellor. 

Charles duke of Shrewſbury, lord treaſurer. . 
John duke of Bucks, bord profident of the council, 
William earl of Dartmouth, bord privy ſeal. 

* earl of Strafford, firfl commiſfioner of the 


 edmuraliy. | 
2 Parker, lord chief juflice of the king's 


The regents appointed by the King, by the 


William lord archbiſhop of York. 
Charles duke of — 
Charles duke of Somerſet. 
Charles duke of Bolton. 

William due of Devonſhire. 
Henry duke of Kent, 

ohn duke of Argyle. 

ames duke troſe. 

ohn duke of Roxborough, 

omas earl of Pembroke, 

Arthur carl Angleſea. 
Charles earl of Carliſle, 


Daniel ad Nottingham, 


| 
| 
»,* 
Mountague 
- 
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Mountague Venables carl of Abingdon, 
Richard earl of Scarborough. 

Edward earl of. Orford. 1 
Charles lord viſcount Townſhend. 
Charles ford Halifax. 


Then all the lords of the late quemn's privy council prifent 
ook the oaths of privy counſellors, the great officers, who uſed to 
be ſtvorn in council, took the oaths of their offices, and then the 
lords juflices took the oaths of allegiance and ſupremacy, &c. ac 
cor ding to that act. ar 


All the judges, king's ſerjeants, attorney and ſolicitor general, 
end king's council, took their oaths before the lord chancellor at 
his houſe, as if they were newly admitted, though by that att thy 
were continued but for fix months aſter the queen's demiſe. 


And all other officers, who beld their offices during pleaſurt, 
took their oaths of office (who bad oaths of office to take) in the 
ſame manner as if newly admitted. | 


Note, it being made a queſtion among the lords juſtices (wh 
aſſembled in a room by themſelve: diftin@ from the council, whert 
they tranſaied matters, which they determined without the of- 
feflance 23 privy council, and only came into the council chan- 
ber, when they held a privy council, and then ſat on a row on tht 

' fide of the table, on the right hand of the king's chair, thoſe if 
the firfl quality fitting in the middle of that fide of the tabli) 
whether the fer Juſtices of peace, &c. could act before thy 
took their oaths of office (which could not be immediately dont, 
_ dedimus's were to 4 for that 75 : it was held 
by the lords juſtices, that they ought to take the oaths of «ffi 
. in convenient time, but that in the interim. they might all, 
otherwiſe the whole defign of the af? of parliament would bt 
evaded, which was, that on the demiſe of the crown, there might 
not be a vacancy of officers in caſe of neceſſity ; but if they could 
not att till they bad took their oaths of offs there would be 
vacancy, which miſchief the att int to prevent. And u 
this reſelution the lord chancellor Harcourt, lord Cowper, an 
lord chief juſtice Parker were preſent, and therefore they Maul 
@ proclamation, to give notice of that cauſe in the act continu 
officers, and requiring them to take the oaths, and thereby cm. 
manding all officers to take the oaths of office with the fit . 
portunity, and to aft in the mean tis. 
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A liſt of the principal officers in the law at the 
time of the deceaſe of her late Majeſty 


Queen Anne, _ I, 1714. 


— lord — lord chancellor of Great 
— 


Sir John Trevor knight, maſter of the rolls, 


Sir Thomas Parker hnight, 9 of the king's 
bench, 
Sir Littleton rey knight, 


Sir Robert Eyre tnight, * | * the kings bench, 
Sir Thomas Powys knight, * 7 


Thomas lord Trevor, brd 4 of the 1 


Sir John Blencowe hn! 
22 Robert om Juſtices of the common 
Robert Dormer eſquire, pleas. 
. — right honourable Sir William Wyndham barenet, hens 
cellar of the exchequer. 

Lord chief baron vacant, 
A ron ng 

rt Frice e/quri' e, barons : 
Sir William Banifir night, ' ARCS a 
John Smith 2 hit, baron, and rd chiyf baron in Scotland, 
Sir William Simpſon tnight, curfitor baren, 


Lord Berkley of Stratton chancellor of the duchy of Lan- 


„rr Nerthey light, tracy gee! of the duly 


& Nick «ly wi tnight, | queen 5 two firſt ſerjeants, 


Sir Edward Northey haight, afterncy general. 
bir Robert Raymond inight, ſolicitor general, 
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Sir John Cheſhyre knight, queen's ſerjeant. 


Sir William Whitlock Inigbt, 

Jahn Conyers eſquire, | 

Edward Jeffreys e/quire, queen's counſel. 
Thomas Lutwyche gquire, 

John Ward «quire, 


Juſtices of Wales. 


Sir Joſeph Jekyll knight, juſtices of Cheſter, Flint, t. 
Montgomery and Denbigh, 


Edward Jeffreys uire, 


Charles Cox ofquire, juftices for Brecknock, Gli. 
Wuliam Bridges eſquire, *- morgan and Radnorſhires, 


Merrick, eſquire, Juflices for Carnarven, Me. 


William Jeſſop Muire, rioneth and Angleſea. 


Francis Winnington c quire, ) juſtices for Caermarthen, 
Edmund Bridges gquire, | Pembroke and Cardigan, 


Memorandum Tueſday September 21, 1714, being the 
next day after the king bad made his public entry into London 
from Greenwich, the lord viſcount Townſhend, one of his na- 


Jefty's principe! fecretarigs of flate, by his majefty's command, 


* fetched the great ſeal from the lord Harcourt ; and the next dn 


being 22 September 1714, it was delivered to the lord Cowpet 
wvith the title of lord eller of Great Britain, and that di 


+ be took the oaths in council at St. James's. 


Memorandum, That Thurſday October 14, ſuperſedeas' 
paſſed the great ſeal, to remove the lord Trevor from being chif 
Juſtice of the common pleas, Sir Thomas Powys from being on 
of the judges of the king's bench, and Sir William Baniſter 
from hang ane of the barons of the exchequer, and Sir Robett 
Raymond from being folicitor- general ; and patents paſſed je 
great ſeal, for appointing Sir Edward Northey his mais)! 
attorney general, and Nicholas Lechmere Muire his majeſty © 
ſolicitor general, and they took the oaths of office at the bord chat 
cellor's Saturday the 16th of October following, 


Memorandum, Friday Oaober 22, 1714, Spencer Coupe 
mere, and Jaba Ferzeue Aland gprs wore de, 
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attorney general and ſolicitor general to - his royal highneſs the 
pr inc of Wales. 


Memorandum, That Tueſday October 26, 1714, Sir 
Peter King knight, recorder of London, and Sir Samuel Dodd 
knight, of the Inner Temple both, and Sir James Mountague 
knight, of Lincoln's Inn, appeard to writs returnable in Chan- 
cery, commanding them to take on them the degree of ſerjeants at 
law, and they were coiſed by the thief juſtice of the king's bench 
in the treaſury of the common plas, and afterwards performed 
the uſual ceremonies at the bar of the common pleas, and gave 
rings with this motto : Plus quam ſperavimus. | 


Men Srandum, That Thurſd:y November 4, 1714, Sir 
Joſeph Jekyll and Sir Thomas Fowys took their places as firft 
and ſecond king's ſerjeants, being ſworn at the lord chancellor's 


Memorandum, That Monday November 22, 1714, Sir 
Thomas Parker tnight, was ſiwors chief. juflice of the king's 
bench, and Sir Littleton Powys, Sir Robert Eyre, and John 
Pratt eſquire ſerjeant at law, were ſworn juſtices of the ſame 
court; Sir Peter King knight, as frorn chief juſtice of the 
common pleas, and Sir John Bleacowe, Robert. Tracy and 


ſalaries of the two chief juſtices, and cvief baron, wert increaſed 
reſt of = judges ITE from 1000 J. to 15001. per an- 
num, for which t Hines patent: from hich t 

were appointed judges. 1 1 1 e Wha 


Robert Dormer eſquires, were worn juſtices of the comthon 
pleas; Sir Samuel Dodd was chief baron, and Sir 
Thomas Bury, Robert Price, Jotn Smith, and Sir James 
Mountague, were, 22 barons .of the exchequer. d the 
tef | 


rem 10001, to 2000). per annum, and the ſalaries of the _ 
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rden, and ber uncle John Lambert The cafe was this: John Lan 
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0 December 6. 1714. Chancery. 


Mary Spendlove dwghter of 
Charles Spendlove and Mary pi: . 
is wife, who was fiſter of Plaintiffs 
John Lambert deceaſed, 
John Aldrich and. Mary his) 
wife, Henry Capps, Samuel |, 
Hartly, Samuel Wade and be fendants 
e hg 
If a _— N an appeal from a decree of the maſter of the roll 
2 on a bill brought by the plaintiff Mary Spendlove, for 
fiduary legatees the recovery of a legacy of 2004. deviſed to ber by 


" 
- 


con be. being ſeiſed in fee of lade, Ec, in Norfolk, and poſſeſſed of 
comes a bank- a conſiderable perſonal eſtate, 8 June 1696. by his laſt will 
rupt, nein deviſed to the plaintiff 2007. at her age of fifteen years, if 
58 intitled to re- {he ſhould ſo long live, and in the mean time to be put out 
cover from the by his executors for her beft advantage, till ſhe attained her 
noe yr dag xg ſaid age, and gave by his ſaid will ſeveral other legacits, 
tator's eſtate in and particularly 100 /. to the defendant Jahn Wade, thet 
his bands what an infant, and deviſed all the reſt of his real and perſons 
his 383 eſtate, after debts and funeral charges, to the defendants 
withſtanding he Henry Capps, and Samuel Wade, who was then an 


received in- and made them joint executors of his ſaid will. 


Notwithtanding John Lamberi died ſoon after, Henry Capps alone p_ 
— proved for the will, the ether executor the defendant Samuel U. 
_ 3 being then and long after an infant, viz. born 20 

and received a 1692. | 

dividend upon | {ach 
it; and notwithftanding the executrs ſettled their accounts before the bankraptcy, 199 
legacy was left in the hands of the bankrupt. If the ſolvent executor were an infant until after 4 
bankcupicy, ſuch legatee is intitled to recover from his guardian whatever money he 2 
account of the infant's refiduary bequeſt, altho* be might apply the whole of it to the exect* 
maintenance. If ſuch guardian diet, and the legatee files a bil} againſt a man be appointe! | 
tor but whe declined acting, and his adminiftrators, none of the defendaats are intitled to The 


— , c ˙ , ““); , · ˖ 8 
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1700, when the 2001. legacy became payable to her, which 
ſhe applied to Capps for, but be not paying, ſhe received 


rupt. 


In 1704 Henry Bonett, being admitted by the eccleſiaſtical 
| court at Norwich, guardian and curator to the defendant 
Samuel Wade, ſettled accounts with Capps on behalf of 
Samuel Wade, in relation to Fobn Lambert's perſonal eſtate, 
and 2001. was left in Capps's hands to pay the plaintiff; 
and the defendant Samue/ Wade's ſhare of the ſurplus of 
Lambert's eſtate came to 8241. 16s. 1 4. which was left 
in Capps's hand, and he agreed to pay intereſt for it; after 
which Bonett received of Capps 1981. 10s. 1d. of which 
290. 135. was for intereſt, 


Capps in Fuly 170% became a bankrupt, and in Auguſt 
1707 a commiſſion iſſued out againſt bim, and he was found 
a bankrupt. The plaintiff came into the commiſſion, and 
proved this 2007. legacy as her debt, and 16/7. due for in- 
pn og July 1707- and received her dividend of 5 s. in the 
pound. 


Baneit alſo as guardian to Wade came into the commiſſion 
for 144+ 1 5. part of the ſaid 8247]. 165. 1d. and received 
his dividend, 186 J. 2. 6d. which added to the 1894. 105. 
made 384 J. 125. 6d. out of which he had made conſider- 
able diſburſements for the defendant Wade. | | 


Aﬀter this in June 1708 the plaintiff Mary Spendlove filed 
her bill againſt Capps Samuel and Fobn Wade, and Bonett, 
and the aſſignees of the commiſſion againſt Capps, for à ſa- 
tisfaction of the 2001. legacy given her by John Lambert's 
will. Capps put in his anſwer, confeſſed a/ets of Lambert 
came to his hands ſufficient to pay all his debts, legacics, 
&c. his own bankruptcy, a certificate and confirmation of 
it by the lord chancellor, Wc. and inſiſted on that as a diſ- 
charge of his debts. The defendant Wade by Bonett his 

uardian put in his anſwer, ſetting out the facts above al- 
eged; and Bonett put in his anſwer, and thereto annexed a 
particular of the writings and ſecurities ſent to him by Capps 


belonging to Lambert's eſtate, and a copy of the account he 
made up with Capps. 20 ' 


| Benet having made his will, and thereby haviog ſubjeQe 
ais real and perſonal eſtate to the EY his e 
ad having appointed Samuel Harth executor, died ſoon af- 
; a ter 


intereſt of him for part of the time before he became a bank-. 
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, SennDLOVE 
The plaintiff Mary Spendlove was born the 6th of March 2 
1685, —— to the age of fifteen the 6th of March Azvaica, 
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 $>x»pzovx ter his anſwer put in Horth refuſing to act, adminiſtration 


. 
AL.vaics. 
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with the will annexed of Henry Bonett was granted to 
his only daughter, wife of the defendant John Aldrich, 


The plaintiff brought a bill of reviver againſt Aurich and 
his wife, Harth and Samuel Wade, praying a diſcovery of 
Bonett's eſtate from Hari and Aldrich and his wife. Aich 
and his wife in their anſwer ſet forth, that they had ac. 
counted for . Bonett's eſtate before Mr. Orlebar one of tte 
maſters of this court, purſuant to a decree in a cauſe, where. 
in the creditors of Bonett were plaintiffs againſt Harth and 
Aldrich and his wife; and that by the maſter's report it ap- 
peared, the whole real and perſonal eſtate of Bonett wi 
not . ſufficient to pay his debts by mortgages and bonds 


The plaintiff having replied, and witneſſes having been 
examined, the cauſe was heard before the maſter of the toll, 
the 24th of November 1713, who decreed, that it ſhould be 
referred to Sir Thomas Gery, to take an account of the per- 
ſonal eſtate of the teſtator John Lambert come to the hands 
df Henry Cupps and Samuel I aur, the reſiduary legatees, t 
to the hands of Henry Bonett, as curator of Samuel Wat: 
his Honor declaring, that what money was paid by Cat 
to Bonett of Lambert's eſtate, on the account of Samuel! Wat, 
before Capps became à bankrupt, and what money was r- 
ecived by Bonett for intereſt of Samuel Wade's reſiduary pan 
of Lambert's eſtate, and alſo what' money was received 
Mr. Bonett under the commiſſion of y for Samut 
Wade's dividend, or any dividend to Bonett on account « 
Samuel Wade in reſpect of the money which Capps owed 
Samuel Mad on the balance of his Yaid account made u 
between Bonett and Capps, was ſtill the eſtate of Lambr", 
and liable to the payment of the ſaid plaintiff 'Spendlovr's ce 
mands, in regard the ſaid reſiduary legatees could take vo- 
thing by the will of Lambert until all his debts and legacis 
were paid: and the maſter was to diſtinguiſh what of Ian. 
bert's eſtate remained in ſpecie; and what upon the account 
Thould appear to have been received by Bonett as aforeſaid 
the fame was to be made. good out of the real and 
eſtate of Bonett; and Aldrich's wife and Harth were to 40, 
"count for his eftate, &c. and what remained due of the 200 
degacy with intereſt from her age of fifteen, and her coſt 


= @ £A im a oo .- 


were to be paid the plaintiff out of what had been rect! 


by Bonett, and made out of his eſtate, and out of the 4d 
of Lambert, that ſhould appear to be remaining in * 
in Aldrich, his wife's, or Harth's bands; and Aldrich, 

Wife, and Harth, were to have no coſts. 


Fron 
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From this decree Aldrich and his wife, Hartley and Samuel n 
Wade appealed ; which appeal was heard before the: led juin 


chancellor Cowper December 6, 1714, at which time it was 
inſiſted on for the appellants, that the plaintiff after ſhe 
was intitled to her legacy had accepted Capps as her pay- 
maſter, by letting the money lie in his hands, and receiv- 
ing intereſt of him for-it ſome years before he became a 


bankrupt. Secondly, by coming into the commiſſion of 


bankruptcy, proving her debt, and receiving her dividend 
after he had failed, out of his eftate, Thirdly, that Capps 


had accounted with Samuel Wade's guardian only for the 


ſurplus, and had retained money in his hands on that ac- 
count to ſatisfy the plaintiff's legacy. Fourthly, that what 
the guardian Bonett had received of Capps for intereſt, or 
upon the dividend, was received as out of the ſurplus be- 
longing to Samuel Wade, and applied for his maintenance 
and education. Fifthly, that Harth having neyer acted as 
executor to Bonett, and Aldrich and his wife, having ac- 
counted before the maſter purſuant to a decree of this court, 
ought to have bad their coſts. 


But the lord chancellor declared, he was of opinion, that 


the decree was right; for it appearing by the proofs, that 
the plaintiff had often applied to Capps for ber legacy, but 


could not get it out of his hands, ſhe was in the right to 


get the intereſt, when ſhe could not get the principal: be- 
ſides, during the time ſhe received the intereſt, ſhe was un- 
der twenty-one, and therefore her accepting of intereſt 
could not prejudice her. And her coming into the com- 
miſſion, and receiving a dividend would be no obſtruction 
to ber following Lambert's aſſets till ſhe had a full ſatisfac- 
tion ; and what was received by Bonett of Capps muſt be 
looked on as the eſtate of Lambert, and could not be a ſur- 
Plus, till all the debts and legacies of Lambert were paid. 
That the account ſettled between the guardian and Capps, 


and the leaving money in s hands to pay the plaintiff 


could not poſſibly bind her, the not being party, or con- 
ſenting to that tranſaction; nor could the application of the 
money received by Bonett any way affect her intereſt, it re- 


maining as to her, Lambert's eſtate ſtill, and liable to her 


legacy. He thought likewiſe the appellants ought not to 


have coſts, and affirmed the decree. Mr. Vernon and K. 


Raymond with the appellants. 


vor. Il, r 6 
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Cliffe et alii ver Gibbons; Kadwell, et alios, 
| December 8, 1914. Chancery, 


"Ay" PON hearing this day, the cafe appeared to be this, 
downs viz. Ranceford Waterhouſe being ſeiſed in fee · ſimple 
of the whole 6f 1 plantation and ſeveral lan 8, Cc. in Jamaica, the 15th 
AD he of November 1688, made his will in writing, and thereby 
whole intereſt. directed that all his debts ſhould be paid as ſoon as conveni- 
D-acc. ante 137: ently could be after his deceaſe together with his funeral and 
books and caſes other charges, and thereby gave power to Elizabeth Main. 
there cited. houſe his wife (if need ſhould be) to ell bis lands, tenements 
Ts man by is ſervants, goods and chattels in Jaſpaica, and his leaſes, 
raph agony of ſhipping and goods in Englant! to raiſe _ to * 
his lands, goods, ſame, and then to pay ſuch legacies as are given by his 
an n ; among which hy ave his ſaid wife 1000 J. to be by 
— his debts ber detained out of the firſt money that could be raiſed by 
and legacies, and ' the profits or ſale of his eſtate, after payment of his debts; 
gives her the and the reſidue of his eſtate, „ ger paid, 

ſtate, the whole he gave to his ſaid wife, whom he made ſole executrix; 
intere in bis 850 after died. She proved the will, and entred upon, 
— ar and poſſeſſed herfelf of, the real and ——— ow 5 in 
Cowp. 43- 398, Jamaica and 5 and by perception of the profits there- 
47% of paid all his debts, funeral charges and legacies, and fo 
| did "ide ſell the ate eſtate. EAxabeth Waterhouſe the 
- tp 5 th of April 15711 made her will, and gave all her eſtate 
the ſam on 11 N . n l , 
— a, 10 Jamaica to tis defendant 57 1 — = — 
ame amount 7 * n r ar y 
is will, upon truſt to pay the plaintiff Cl;f#e 10001. by yearly pi 
and whe other by ut out of the net produce (after all charges deductei 
his codicil, parol and then to pay ſeveral other legacies; and after po 
——— or of all the ſaid legacies, ſhe Fave that eſtate to the _ 
that be intended ant Jehn Gibbons and his heirs. She being alſo ſeif - 
Feld bas both. poſſeſſed of both real and perſonal eftate in England | 
Vide Bl. 60. charged it with the Nee of ſeveral legacies, and ny 
x Bro. Cha. Ca. others) with 300. to the defendant Fohn Tadtoell, and en 
22 apiece to the defendants Mary and Anne Kadwe!! his daugb. 

t ſee alſo ap Her eftate in Eneland The got 
3 b. Wan. 353. ters. And the r-/iduum of her eftate in Engia 42 
7 Bro, Cha. Cal. to the plaintiff Clif/e, and made the plaintiff Ci 
_ evidence is defendant John Gibbons executors, | | 
_ admiſſible to | 7 ; ſhould be paid. 

. prove out of what fund a teſtator intended particular legacies a 


November 30, 1712. Elizabeth Waterhouſe the teſtatrl de 
ſigned a note as follows, viz. | 4: 


„G BY wu F b ac ioao Bt ns Es os. 


Lad 
— 


Tf aman hes an London, November 30, 1712. *Coufin * On — 
eftate abroad (c caſe I die, pay unto my couſins Mary and Aun 1 H 
and an eſtate 4 2501. a- piece, and 70/1. more to my couſin John * 


here, and _ 2 a: 
— foreign eſtate is at ſea coming hither, ſuch produce is to be conſidered 2 


* 
1 
Y 
1 
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« for mourning, and place it to my account, and it ſhall 


« be allowed you. 
N 0. © The mark of Elizabeth Waterhouſe ;* 


ſhe then not being able to write her name as uſual : which 
note upon a —_— in Doftors Commons was made a codicil 
to the ſaid will. And the plaintiff Cie and defendant Gib- 


bon: joined in the probate. 


The teſtatrix at her death had about 80 hogſheads of 
ſugar upon the bigh ſgas coming from Jamaira for England, 
of which 32 were loſt; the reſt afterwards came to England, 
and were poſſeſſed by the defendant John Gibbons. 


This being the fact, Mary Clift the plaintiff brought her 
bill againſt ibn Gibbons and . Ra all, to have an ac- 
count of the perſonal eſtate of Elizabeth JYaterhouſe, of which 
the defendant Gibbons poſſeſſed himſelf, to have her 10007. 
legacy charged on the Jamaica eftate, to have the 250/. and 
2 -4q and 701, legacies given the Xaduwells paid out of the 
Jamaica eſtate; and to have an account of the ſugars, as 
part of the Engliſh eſtate, To which all the defendants put 
in their anſwers, and witneſſes were examined, c. The 
Kadwelis brought a croſs bill againſt Cliffe and Gibbons, the 
executors of the will of Elizabeth Waterhouſe, for their lega- 
cies given by the will and codicil, c. And on hearing 
both cauſes this day before the lord chancellor Gawper, the 
firſt queſtion was, whether Elizabeth Waterhouſe was ſeiſed 
in fee of the Jamaica eſtate, ſo as to have a power to charge 
it or not ; for the defendant Gibbons (whoſe mother was heir 
at law to Renceford Waterhouſe, and who had conveyed the 
Jamaica eſtate to her ſon the defendant) inſiſted that ſhe 
only had a power given her by her huſband's will to ſell, 
which ſhe never executed, but by perception of the profits 
paid his debts, &c. that by the words, the reſt of his eſtate, 
which he deviſed to her, only an eſtate for life paſſed, and 


that the reverſion deſcended to his heir at law, under whom 


he claimed, and conſequently, that Elizabeth Waterhouſe 


could not charge the 10000. upon that eſtate for the plain- 
tiff's benefit. | . 


But the lord chancellor Cowper was clear of opinion, that 


a fee paſſed by the deviſe of all the reſt of his eſtate to his 
wife Elizabeth, ſubject to the payment of his debts, c. and 
decreed the 10001. to be paid to the plaintiff, See 3 Mad. 
45. Reeves v. Winnington. A. deviſes all his eſtate to J. 
S. a fee paſſes. 1 Ro. Ab, 834. Stile 193, 28 1. Fohnſon 
v. Kerman, 3 Keble 245. Wilſon v. Robinſon. 3 Mad. 228. 
Hyley v. Hyley. And the lord chancellor held, that where 
a man deviſes all his eſtate, goods and chattels, and no 
mention had been made before in the will of lands of which 


f Fp3:.- the 
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the teſtator was ſeiſed in fee, a fee-ſimple will not paſs ; but 
where a real eftate is mentioned before in the will, and then 
ſuch words follow, a fee paſſes, 


The next queſtion was, whether the Kadwells ſhould have 
each of them two ſums of 250/. one by the will, and the 
other by the order. And upon reading witneſſes, who de. 
poſed, tbat the teſtatrix took notice ſhe had given them 
250 J. by the will, and ſaid ſhe would make it up 5000. 
both ſums were decreed them, and alſo that it ſhould be 
paid out of the Exgliſb eſtate, which appeared to be her in- 


tent by the depoſition of witneſſes: 


The third queſtion was, whether the ſugars, that were on 
the ſeas at the teſtatrix's death, ſhould be eſteemed as a part 
of her Jamaica or Engliſh eſtate, And decreed, that it not 
being arrived in England before her death, and the truſts 
being to be performed by the will out of the neat produce 
of the Jamaica eſtate, it ſhould be took as part of the 7«- 


| maica eſtate, | | 


——_ Mw. -c- 2X77 ae 
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Rex ver/. Bradford. 
l Frebruary , 1714. 
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TN a ſeire faciat brought in the petey-bag, it was ſet out, A bond to the 
I ſt pa 


that the 13th day of March la 


at Wiftminſter in the nnd i execus 


county of Middleſex, Iſaac Pyke, the defendant Bradford, firators under 
and others, per quoddam ſcriptum ſuum obligaterium figillis ſuis 33 U. gr gr 


of the 


figillatum cognoverunt, et quilibet eorum cognovit, ſe teneri et fir- 42 22 


miter obligari ſereniſſumae dominae Annae nuper reginae Magnae ftaple. 
Britanniae, &c. defunae in 500 l. ſeluendis diftae nuper re- 
ginae executeribus vel adminiſtratoribus ſuis, which was not 
paid to the queen in her life, nor yet to the king ; therefore 
the writ commanded the ſheriff of Middleſex, to ſummon the 
defendant B. to be in chancery, &c. in craftino animarum 
next following, to ſhew why execution ſhould not be againſt 
him, &c. tefle 4 Odtob. 1 Georgii. Upon ſcire fect returned, 
the defendant appeared, and demurred to the writ, and the 
attorney general joined in demurrer. And Mr, Peere Wil- 
liams and Sir Robert Raymond for the defendant took excep- 
tion, that this bond was not framed according to the ſtatute 
of 33 Hen. 8. c. 39. and conſequently it had not the effect 
of a recogniſance, nor could a ſcire facias lie thereon ; for 
the money was made payable to the queen her executors 
and adminiftrators, and therefore alſo was entered into to 
her, in her natural capacity. See Moore 193. pl. 342. - 
derſ. 129. Scroggs v. Lady Greſham : and ſee the ftatute of 
33 Hen. 8. c. 39. / 52. Mr. ſolicitor general Lechmere 
or the king ; of which opinion was the lord chancellor, 
and gave judgment for the king, See 2 Co. 92. Mich. 
35 Hen. 6. 29. 6b. pl. 34. 
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The loſs of a 


London by the 
inſolvency of his 
_ executor ſhall 
fall firſt upon 
the teftame:ta'y 
part of it; not 
upon bat and 
the cuſtomary 
Parts pro rata, 


Trinity Term 


1 Georgii regis, 1715. 


Redſhaw ver/. Brafier et uxorem, et alios, 
Otober 18, 1715. Chancery. 


PON exceptions to Mr. Lovibond the maſter's te- 

port, the caſe was this: Foſeph Anderſen a freeman of 

London having iſſue by his firſt wife, Juliana (who 
was the firſt wife to the plaintiff Redbaw, and to whom he 
had took out adminiſtration) and Hannab wife of Brajer, 
and by Barbara his ſecond wife (who after Anderſon's death 
married alſo the plaintiff Redſbaw, and to whom after her 
death, he alſo took out adminiſtration) Joſeph, William, and 
Jane (who died in her father's life-time) 15th of September 
1701 made his will, and thereby directed, that an inven- 
tory ſhould be took of his perſonal eſtate by his executors, 
and that Barbara his wife ſhould have her widow's chamber, 
and after his debts and funerals paid, gave her a third part 
of his perſonal eſtate; another third part he gave equally 
amongſt his children, Juliana, Hannah, Foſeph, William, 


and Jane; and the remaining third part he gave as follows, | 


viz. 7401. to Hannah, 2001. a- piece to Joſeph, William, and 
Jane, and the overplus (if any) to be equally divided 
among four of his children, and to be paid them by bis 
executors, viz. to his ſons at the age of twenty-one years, 
and to his daughters at twenty-one, or marriage z and ifthe 


third part of his perſonal eſtate in his diſpoſe ſhould by bad 


debts or other accidents fall ſhort, and not be ſufficient to 
pay all his ſaid legacies, he willed each of his ſaid legatecs 
ſhould bear ſuch loſs, whatever it amounted to, in propor- 
tion according to their legacies, and made James Duct, 
Foſeph Chandier, Samuel Greenhill and Thomas Greenhill ext» 
cutors; and died in April following. 


Mr. Duck, Mr. Chandler and Thomas Greenhill on| y prov- 
ed the will, and exhibited an inventory of their teſtator 2 
2 


. 
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ſonal eſtate into the chamber of London, and entred into 
the uſual recognizance, and paid Barbara the widow, and 
Mr. Refhaw (who had married Juliana) ſeveral ſums on 
| account of their cuſtomary ſhares, 


Thomas Greenhill died, and Mr. Duck having took out 
adminiſtration to him, a bill was exhibited againſt Mr, 
Duck, Mr. Chandler, and the infants, by Redfbaw for an 
account of the perſonal eſtate, and to have a diſtribution 
thereof according to the cuſtom and the will, 


May 18, 1707, the cauſe was heard, and an account di- 
reed, and the maſter by his report charged the defendant 
Duck (who was become inſolyent) with 163/. 1 5. 10 d. as the 
balance of his account not anſwered by him, and with 
2791. 195. received by Thomas Greenhill out of the teſta- 


tor's perſonal eſtate not anſwered by him, making together 


4431. 104. And the maſter reported, that that 443/7. 10d. 
ought to be paid to the defendant in right of his wife Han- 
nah (who ſurvived both her brothers, 7oſeph and William, 
and was intitled to their ſhares out of the teſtamentary part) 
but if it was loſt, it ought to be born out of the teſtamentary 
part, and not out of the cuſtomary parts. To which re- 
port the defendant Brafier took exceptions, which coming 
to be argued the 15th of December 1714. before the lord 
chancellor, the queſtion aroſe, upon what part of the teſ- 
tator's eſtate the loſs of this money (in caſe it ſhould not 
be recovered) was to fall; whereupon it was ordered, that 
the ſaid maſter ſhould ſtate a caſe touching the ſaid loſs, and 
ſend it to the recorder of the city, to certify to the court the 
cuſtom of the city of London upon the caſe ſo to be ſtated, 
viz. whether by the ſaid cuſtom the loſs of the ſaid free- 


man's eſtate by the inſolvency of his executors ought to 


be born out of the teſtamentary part of his eſtate only, or 
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out of the whole perſonal eſtate, as well cuſtomary as teſ= 


tamentary. 


The maſter ſtated the caſe as before, and ſent it to the 
recorder. And the lord mayor, aldermen, and recorder, 
ſent a certificate to the court ſubſcribed by them, which 
after a recital of the caſe ſtated by the maſter was as follows: 


We the lord mayor and aldermen of the ſaid city of 
* London, whoſe names are ſubſcribed, do in obedience to 
* the ſaid order, by William Thompſon eſquire, recorder 
* of the ſaid city, ore tenus humbly certify' unto your 
© lordſhip, that if a freeman of London dies, leaving a 
„ widow and children, his perſonal eſtate (after his debts 
paid, and the cuſtomary allowance for his funeral, and 


| © for the widow's chamber being firſt deducted thereout) 


is by the cuſtom of — City to be divided into three 
pp | * equal 
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« will may deviſe as he pleaſes, 
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& equa] parts, and diſpoſed of as follows. viz. one third 
© part thereof belongs to bis widow, another third part 
„ belongs to his children unadvanced by him in his life. 
„ time, and the other third part ſuch freeman by his laſt 


« But where a loſs of a freeman's eftate by the inſol. 
6 vency of his executors doth happen, there is not any 


« cuſtom of the city of London, which directs, whether 


* ſuch loſs ought to be born out of the teſtamentary part 
& of his eitate only, or out of his whole perſonal eſtate, u 


$ well cuſtomary as teftamentary. Dated the 26th day af 


« April 1715.“ and ſubſcribed by Sir William Humphrey 
lord mayor, Sir William Thompſon the recorder, and fiftern 
aldermen, | 

The cauſe coming on in the paper this day, the cert- 
ficate being read, it appeared, no aid for the determination 
of this caſe was to be had from the cuſtom, and no caſe 


being ſtated as a precedent, where this matter had been de- 


termined, it ſtood for the opinion of the court upon the 
reaſon of the thing. And after hearing the counſel on 
both ſides, the lord chancellor Cowper held, that the lob 
was to be born wholly out of the teſtamentary part, ſince 
it proceeded from the inſolvency of the executor, who ws 
appointed by the teſtator and in the nature of his truſtee, 
for whoſe defaults it was juſter that his legatees, Cc. ſhould 
ſuffer, than the perſons who claimed a right by the cuſton, 
and not under the teſtator. Sir Thomas Powys and Mr. 
Cowper counſel for the plaintiffs. Sir R. Raymond only 


. counſel for the defendants ; Sir Foſeph Fehyll and Mr. Au. 


elbey, who were the defendants, other counſel being ablent, 


Hilary Term 
10 Georgii Regis, B. R. 1723. 


um 


Emorandum, That Sir Robert Raymond, and Ed- 
mund Probyn of the Middle Temple, . appeared 
in chancery, Friday the 31/4 day of January 1723, in 
obedience to writs directed to them, returnable immediate, com- 
manding them to take upon them the degree of ſerjeants at law : 
and they took the uſual oaths there, and imme1tately after were 
coifed in the treaſury of the common pleas, and being brought to 
the bar counted in that court ; and after having entertained the 
lord chancellor, judges, and ſerjeants, at dinner at Serjeants 
Inn hall in Fleet-ſtreet, Sir Robert Raymond was that even- 
ing ſworn one of the juſtices of the court of king's bench at the 
lord chancellor's houſe in Lincoln's Inn Fields, in the room of 
Sir Robert Eyre, who in the Michaelmas vacation before had 
been made lord chief baron of the exchequer in the room of the 
late lord chief baron Mountague, who died in Michaelmas 
term. The ſame time Sir Philip York his majefly's ſolicitor 

general was ſworn attorney general in Sir Robert Raymond's 

ce, and Sir Clement Wearg within @ few days ſucceeded 

Sir Philip York in the office of his majeſly's ſolicitor general: 
and Sir Robert Raymond took his place as one of the judges of 
the king's bench, Monday, February the 3d, 1723. The 
_ of our rings was, Salva Libertate potens. 
ucan. 0 
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reſided elſewhere 


| ſertlement after time, ſuppoſing they have gained no ſettlement of theit 


born, has de in that pariſh. After the death of 4. the children were 


moved to the 
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The inhabitants of the pariſh of St. Giles in 
Reading, again/? the inhabitants of the pariſh 
of Everſley Blackwater. 


Monday, February 3, 1732. 
5. C. 2 Seſſ. Ca. 116, pl. 112. 


A legitimate A Having gained a ſettlement in the pariſh of Every 


der — wig Blackwater removed into the pariſh of St. Giles in 


birch inthe place Reading, and married there, had two children born there, 
in which it s and lived there till his death; but gained no new ſettlement 


zents hay 
ſettlement. 5. C. removed by order of two juſtices to Everfley Blackwater, 


1 1 3 the place of their father's laſt legal ſettlement. And upon 


fol. abs, 2679. an appeal to the quarter-ſeffions from this order of the 
ante 567. andſee two juſtices, this order, by an order of the ſeſſions, which 
the books there ſtated the caſe ſpecially, was quaſhed, the juſtices of peace 
cited. 1 Seſſ. k ub J pre 

Caſ.112. pl. os, at the quarter-ſeſſions being of opinion, that the children 
But if the father Could not be removed to Everſley Blackwater after their 
had a ſettlement father's death, he never {having been in that pariſh after 


= ö they were born, and having lived with his children always 


child will be in the pariſh of St. Giles. Theſe orders being removed in- 
dere oy pare” to the king's bench by certiorari, Mr. Reeve for ſupporting 
tobe hich ics fa. the order of ſeſſions inſiſted that the place of the birth of 
ther belongs, al- the children in this caſe was the place of their ſettlement, 
tho' the father all. 528. Inhabitants of Commer v. Milton. And that it 
at the time of Was adjudged Paſch. 12 Will. 3. B. R. between the pariſhes 
— _ —_— of Spittlefields and St. Andrew Holborn, ante 567. that 
Life afterwards, à poor child muſt be maintained by the pariſh where it i 
S. C. (a) Str. born, if it have gained no other ſettlement, and its parents 
580. $8 Mod. have no ſettlement: 2 Bulftr. 351. But it was held by 


26g. Fort 320 Pratt chief juſtice, Powys, Forteſcue, and Raymond juſtices, 


Vice Burn Poor. 
Þ er — wih that though the place of the birth of a poor child, wbete 
the parents. 3 the father has got no ſettlement, is the place of the ſetile- 


ee ac. ment of the child; yet where the father has gained a ſettle- 
quires a ſettle. ment, his children, though born in another pariſh, ſhall be 


ment by parent- looked on as ſettled at the place of their father's laſt legal 
age, may b*r2- ſettlement, and ſhall be removed thither, as well after the 
place of ſuch death of their father, if occaſion requires, as in his life- 


17 "own. And therefore the order of the quarter · ſeſſions ws 


whom he derived quaſhed, 
ſuch ſettlement, 

tho” he was never there in the parent's life time, S. C. Str. 530. 8 Mod, 169. Fort. 320. cit, 
Andr. 350. Vide Burn. Poor. tettlement with the parents. 3. 

(a) According to the report in Strange 380. Raymond J. diſſented from the reſt of the cou 
but according to 8 Mod, 169. 2 Sell. Cal. 116. pl. 112. the whole court was unanimous. 
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Elde qui tam ver. Stephens. 
February 4, 1723- 


TN debt, qui tam, &c. brought by the plaintiff againſt the Au. Hit that 


i ercer in the a ſuit is brought 
defendant {for exerciſing the trade of a m 12 — 


corporation of Ofſu/fry contrary to the 5 E. e. 4. verdict fn f be. 
was given for the defendant, and a rule was made, that the ſon than the 
plaintiff the informer ſhould pay the defendant's colts on the pas 3 
18 El. c. 5. . 3. Mr. ſerjeant Darnall moved to diſcharge vd T. k. 
the rule, becauſe he alledged, that this ſuit was commenced 619. 1 33. 
for the benefit of the corporation, and therefore the ſtatute > Wi. 266. 
of 18 El. e. 5. did not extend to this caſe : becauſe by /- 6. 9. Whether the 
it is provided that that act ſhall not reſtrain any certain per- _— — 4 
ſon, body politick or corporate, to whom, or to whoſe uſe, 6 — 8 
any forfeiture, penalty, &c. is, or ſhall be ſpecially limited contrary to the 
vr granted by virtue of any ſtatute, Cc. And by the ſta- $00 tn 4. 
tute of 5 El. c. 4. / 45. all forfeitures for exerciſing trades * ya, 
in a corporation, contrary te that ſtatute, are given to the corporation, 
uſe of the corporation. And he offered to produce an afji- 
avit, that this ſuit was for the benefit of the corporation; 
and if ſo, this caſe was not within the ſtatute of 18 E. c. 
&. for that extends only to common informers. 2 Leon. 

116. Doghead's caſe, Cro. Eliz. 434. Johnſon v. Pays. 
But it was held by all the judges, that the court could not 

eceive any infortnation of this matter by uit, nor take 
notice of any thing but what appeared on the face of the 
record; and therefore could look upon the plaintiff only as 
a common informer, and by conſequence he ought to pay 
Coſts : for which reaſon the motion was denied. But fee |, it is, 

Hob. 183. Moore 886. pl. 1245. and guaere, whether the whether — 

El. c. 4. / 45. gives the main penalty (as Hobart ex- mon informer 

preſſes it) for ufing a trade in a corporation contrary to r 
hat act to the corporation; and if it does, if a common 233. 2 Will. 
informer can mantain a ſuit for it? Note, that matter was 226. 
ot ſtirred in this caſe dy the counſel, nor taken notice of 
dy the court on the motion, nor was it material in the pre- 
nt queſtion before the court. 


The King again/! Johnſon, 
8. C. Str. 579. 


Habeas corpus was granted, directed'to the defendant, A chilä of ten 

to bring up the body of a child about (a) ten years Netz old ſhall on, 
df age, which ſhe had in her cuſtody, To which ſhe re- 98 , 
rned, that ſhe was appointed guardian to the child by the the cuſtody of a 
piritual court, and therefore kept her in her cuſtody. But tuardian ap- 

0 perſon, who ſued out the habeas corpus, infifted, he was 1 * 
ppointed guardian to the girl by her father's will. The and deliver ber 


hild was very unwilling to be taken from the care of Mrs, —— - 
ee Age wilk — Vide 

Acc li . . Ver. 1 ? 1 5 

(s) ing to Str. 579. ſhe was only g. According to — only 6. e 0 
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Rex Fobnſon,' who was her near relation, and had taken pre 

Jouxzow, Care of ber, and was to have no benefit by keeping her, 
And the court doubted, whether they ſhould deliver the 
child to the guardian appointed by the father's will, or only 
ſet her at liberty out of Mrs. Johnſon's cuſtody, and leay: 
her to go to whom ſhe pleaſed. Whereupon the court or. 
dered Mrs. Zohyſen to bring up the child againſt the laſt di 
of the term, at which time alſo the guardian, who was then 
in the country, was directed to attend; at which day the 
child was (a) delivered by the court to the guardian ap 
pointed by the father's will, 1 

{a) According to the report in Str. 579. the only reaſon why the court delivered the chill ty 


her teſtameatary guardian was becauſe ſhe was too young to judge for herſelf : and this is confiderd 
as the right ground of the decifion, Burr. 1436. Vide Str. 444. 982. 


The King againft the chancellor, maſters, and 
ſcholars of the univerſity of Cambridge. 
8. C. Fort. 202. with the firſt argument, Str. 557. 8 Mod. 148. 


A manJamus lies Mandamus was directed to the chancellor, maſters ant 


22 ſcholars of the univerſity of Cambridge, commanding 
to any academical h > ſt Ri h 4 8 . 
gepres to which them to reſtore Richard Bentley to the academical degres 


temporal advan- in that univerſity of batchelor of arts, maſter of arts, bat 
ge 1 Ste. chelor of divinity, and doctor of 3 Sc. To wich 
393. the defendants returned, that the univerſity of Cambridge is 
and time out of mind has been, a body corporate, conſiſting 
of a chancellor, maſters and ſcholars of the ſame univerſity: 
that the ſaid chancellor, maſters and ſcholars have, and 
8 time out of mind have had, the care, government and cor- 
OO * ˖ rection of the ſaid univerſity, and of all ſcholars, ſtudents 
mandamus that and others, upon the account of their ſtudies feſiding n 
there is a viſitor the ſaid univerſity; and for all the time aforeſaid uſed to cont 
= — ah certain academical degrees or titles, viz. as well thoſe de-. 
party who has : *7 phat: ö f 
obtained the man grees in the ſaid writ mentioned, as degrees of the like natu't 
damus may apply. in divers other faculties or ſciences, et ab eiſdem gradibus ji 
All inferior a 71tubs ſuſceptis iterum pro rationabilibus caufis ſuſpenders amv! 
3 bo top. aut excludere guandocungue viſum fuerit neceſſartum ſeu expedieni: 
poſed to proceed that time out of mind there has been within the ſaid univer{it 
according to the gudedam curia tenta coram cancellario ejuſdem univerſitati an 


common law. k - l b | | 
An officer cannot Procancellaris univerſitatis praedictac vel locum tenente coruni® 


by the common cancellarii magiſitrorum £t ſcholarium univerſitatis pra 
law be ſuſpended ; 

or degraded from his office unleſs he is either ſummoned to make a defence, or aRtually wake 
one, Vide ante 225, ana the books there cited. 1233. 

An officer illegally ſuſpended or degraded ſhall be reftored by mandamus unleſs it appears hi 
he may have redreſs by applying to ſome other court. Notwithſtanding a clauſe in 2 cha 
confirmed by ct of parliament quod nullus judex de placitis tenendis by the charter in an inet 
court ſe introm ĩttat, nec partem ad ieſpondendum coram ſe ponat, ſed quod parſilla coram the infer" 
court juftificaretur & puniretur, & non alibi nec alio modo. The king's bench may inqui* 1 
the legality of the ſuſpenfion of a man within the juriſdiction from certain temporal offices there. 


Whether, a con empt of a court is a reafonable ground for ſuſpending a man from an office. 


A Whether if it is ſtated in the return to a mandamus that a man exhibited depobitions u 
court, it is to be preſumed thoſe depoſitions were on oath, 


a 6k © &@e a & «© 
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tine triatione et determinatione omnium placitorum per- 
ſenalium, tam debitorum computorum et quorumeungue aliorum 
contraſtuum quam tramſę reſſionum contra pacem et miſpr iſionum 
guarumcungue, infra villam Cantabrigiae et ſuburbia ejuſdem 
villas faflarum (maybem and felony only excepted) ub; ma- 
gifter vel ſcholaris vel ſerviens ſcholaris aut communis magi/ter 
diftae univerſatis una partium fuerit ubicungue infra villam prae- 
dictam aut — guſdem ſecundum leges et conſuetudines uni- 
verſutatis praodic ia: that queen Eliaabeth by her letters pa- 
tent, dated 26 April, third of her reign, granted for ber- 
ſelf, c. to the ſaid chancellor, maſters and ſcholars of the 
ſaid univerſity, quod ipſi et eorum loca tenentes for the time 
being, coram ſerp/is ſhould have conuſance of all pleas per- 
ſonal, as well of debts, Cc. (as laid before in the preſerip- 
tion) and that all ſuch pleas the chancellor, maſters and 
ſcholars et eorum loca tenentes might hear, bold and finally 
determine ubicunque infra villam aut ſuburbia ejuſdem villae 
placuerit, et inde executionem facere ſecundum leges et conſuetu- 
lines ſuas ante tunc uſitatas; and that the ſaid court ſhould be a 
court of record; and of ſuch actions, Ws. tam ex officio 
quam ad ſactam partis ſecundum leges et conſuetudines pracdictas 
inguirerent et ſinaliter determinarent eiſdem modo et forma prout 
ante tempus illud uſt fuerunt; et quod tam juſticiarii ad placita 
coram ipſa regina et ſucceſſoribus ſuis tenenda aſſignati et aſſig- 
nandi, juſtiriarii diftae dominae reginae haeredum et — wa 
ſuorum de banco, quam alii judices quicunque in praeſentia et 
abſentia dictas reginae haeredum et ſucceſſorum ſuorum dicto can- 
cellario et ejus ſucceſſoribus eorumque loca tenentibus de omnibus 
Placitis praediclis allacationem facerent abſque difficultate vel im- 
pedimento aliquali; et quod nullus juſticiarius ſeu judex in prae- 
ſentia vel abſentia diclas reginae haeredum ſeu ſucceſſorum ſuo- 
rum, vicecomes major ballivus ſeu aliquis miniſter de placitis 
#lis ſeu aligus corundem ſe intromitteret, nec partem ad reſpon- 
dendum coram iþfis poneret, ſed quod pars illa coram praefatis 
cancellariis ſeu eorum loca tenentibus inde ſalummodso juſtificaretur 
et puniretur in forma praedifta et non alibi neque alis modo; et 
quod omnia brevia ſuper hujuſmodi placitis et tranſgreſſinibus 
contra iſlam conceſſunem fatta ſeu fienda forent ipſo jure nulla 
that by an act of parliament held 2 April 13 Eliz. intituled, 
An act concerning the ſeveral corporations of the univer- 


charters, liberties and privileges granted to either of them 

it was enacted, that letters patent granted by Henry VIII. 
to the chancellor and ſcholars of the univerſity of Oxford, 
and the ſaid letters patent of the ſaid queen granted to the 
chancellor, maſters and ſcholars of the univerſity of Cam- 
bridge, and all other letters patent granted by any of the 
queen's predeceſſors to either of the univerſities, extune 
forent bonae effeftuales et pleni vigoris in lege to either univer- 
ſity ſecundum formam verba clauſulas et veram intentionem of 
the ſaid letters patent, as if they bad been verbatim recited 


ſities of Oxford and Cambridge, and the confirmation of the 


1335 


Rex 
. 
Cuancrziton, 
Ke. of Cam- 
bridge. 


RR ———— —— _ 


1336 Hilary Term 10 Georgii regis, 

REE in the ſaid act; and that all the ſaid letters patent, and il! 

— his liberties, franchiſes, privileges, Mc. by the ſaid letters pa. 
&c. of Cam- tent, ſhould by virtue of the ſaid act of parliament be rati. 
bridge. fied and confirmed to the ſaid ſeveral univerſities : that at x 
Plaint levied by Court held 23 Sep. 1718. before Dr, Gooch vice-chancellor 
Dr. Midileton at of the ſaid univerſity of Cambridge nechon locum tenente of the 
— vice-chan- chancellor, maſters and ſcholars of the ſaid univerſity, held 
1 *3 within the town of Cambridge ſecundum conſuetudinem infr 
againſt Ir. Bent- wntverfitatem pracdiftam time out of mind uſed, t juxta i. 
8 bertates et privilegia to the ſaid chancellor, maſters and ſcho- 
lars before granted, Dr. Conyers Middleton, then being one 

of the maſters of the ſaid univerſity, and within the aid 

univerſity reſiding, levied a plaint in debt-for 40. 65. againſt 

Richard Bentley in the writ named, one of the ſaid maſters, 

and within the ſaid univerſity then reſiding, according to 

the cuſtom of the ſaid court and of the ſaid univerſity time 

out of mind uſed, for a debt and cauſe of action within the 

juriſdiftion .of the ſaid court contracted or ariſing, and there. 

upon the ſaid Dr. Afiddleton then and there prayed proceh 

againſt the ſaid Richard Bentley according to the cuſtom of 

the univerſity and court aforeſaid all the time aforeſaid uſed, 


CIR granted . ſuper quo ad petitionem of the ſaid Dr. Middleton taliter in 


and directed to eadem proceſſum fuit quod quoddam decretum ſive proceſſus eur 
the eſquire bedel. curiam praedifiam bedelle armigero wniverſuatis praedictar « 
miniſiro curiae iſlius direftum, to compel the ſaid Richer! 

Bentley to appear at the then next court to be held before the 
vice-chancellor ac locum tenente of the  chanceliory maſter 

and ſcholars of the ſaid univerſity, emanavit ſecundum ci. 

| ſuetudinem curiae praedifiae, which decree afterwards and 

Service of proceſs before the return thereof, viz. the ſaid 23 Sept, 1718. wi 
en Dr. Bentley. delivered to Edward Clark, one of the eſquire bedels and 
officers of that court then being, to be executed in Cut 

form of law, which ſaid Edward Clark afterwards, viz. tit 

ſaid 23 Sept. ſecundum exigentiam deereti pracdicbi at Trin 

college within the juriſdiftion of the ſaid court ad ipſum R. 

cardum aceeſſit et praediftum decretum frve procejſum ei ofenii 

et inſervivit, et inde idem Ricardus Bentley the ſaid 2} 

Sept. infra j uriſdictianom curiae illius gdtunc gt ibidem colluim 

Dr. Bentley's habens cum pracfato Eduardo Clark de of concernens dier nun 
cootempt of the Sue praceſſium praeditum et de ot concernant pragfutum Than 
1 Gooch judicem illum adtune exiflentem, contumelioſe dixit et i 
palavit, quod proceſſus ille fuit flatutis minime congruus, Anghit 
unſtatutable, guodgue ipſe noluit illi obedire et decretum jw 

proceſſum illum e manibus ipfius BEdvardi Clark adtunc 4 the 

; dem ahſlulit, et adtunc et ibidm affirmavit, quod proediin 

At a court held procancellarius non fuit ipfius judex, et quod praadictus pro” 
04'b. Dr. cellarius flulte egit, et alia verba contumelioſa de codem protult: 
iddleten ce. that at the then next court before the ſaid vice-chancels 
&c. within the ſaid town of Cambridge, &c. held 3 0% 

- 1718. ſecundum conſurtudinem ejuſdem univer fitatis et ci 

Juxta libertates et privilegia praedifia, the faid Dr. — 

| ap 
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appeared, and declared againſt Richard Bentley upon the __ 

ſaid plaint, that he was indebted to Middleton in 44. 65 csezkten, 

and named his proctor: and at the ſaid court Robert Grove gc. of Cam- 

tnen regiſter and miniſter of the ſaid court exbibuit depo» ridge. 

fitienes of the ſaid Edward Clark bedel and miniſter of the ,, ey 

ſaid court of the contempt aforeſaid, gujbus depoſitionibus ad- exhibited the 

tunc et ibidem leflis, ad candem curiam per confiderationem ejuſ- — the 

dem curias ad petitionem of the ſaid proctor, and with the — 

aſſent of fix doctors (naming them) idem procancellario ad- Judgment by the 

tunc affidentium, the ſaid Richard Bentley ſecundum conſurtudi- — 13 

nem curiae et univerſitatis praedilarum a toto tempore praeditio mould be ur. 

ufitatam et approbatam pro contemptu ills ſuſpenſus fuit ab pended from all | 

omni gradu ſuſcepto, et per candem curiam adtunc et ibidem pro- een. 

nuntiatus fuit efſe fic ſuſpenſus : that there is, and time out 

of mind has been, a cuſtom within the ſaid univerſity, that gon to bold 

the chancellor or vice-chancellor of the ſaid univerſity vel a congregation. 

ejus locumtenens quandam congregationem conſilentem de eodem 

cancellario aut procancellario vel ejus hcumtenente et magiſiris 

regentibus et non regentibus mfra uni verſitatem Cantabrigiae 

pracdictam reſidentibus infra limites ejuſdem univenſitatis ſum- 

monere et convocare poterit quandocungue placuerit; and that cutom for the 

the congregation ſo ſummoned and convened gueſſibet gradus congregation.to 

academicos per eandem univerfitatem ſecundum conſuetudines — "ny 

ejuſdem univerſitatis conceſſos ab aligua perſona infra univerſi- 

tatem illam refidente propter contumaciam talis perſonas aut and to reftore. 

aliam juſlam et rationabilem cauſam prout eit viſum ſuerit ex- 

pediens auferre, et eoſdem gradus aut eorum aliquos eidem per- 

ſonae ſupra ſuam purgationem aut iſſionem reflituere de tem- 

pere in tempus ſecundum ſuam diſcretionem poterit et per totum 

tempus pradictum wſa fuit et 40 ite that at a congregation 

of the ſaid univerſity according to the (cuſtom by the faid c,,greeation 

Dr. Thomas Gooch vice- chancellor, &c. ſummoned and con- held 17 Oels. 

vened the ſeventeenth of October 1718, within the ſaid 1718. 

univerſity and town held, the ſaid vice · chancellor narravit - 

Praedictis magiftris fic convocatir et conventis contemptum prac- 

dictum, et corum judicium de praemiſſis, petiit, ſuper quo viſis 

et — 9 et recordis curias praedictac, necnon lettis 

et tis depoſitionibus pracdiftis, quardam pratia fue placi- 

tum de codem Ricardo — 1 — x. ue» RR 

tudines infra univerſitatem pracdiftam in ea parte a toto tem- | 

pore ſupradicto 'ufitatas in his verbis: Cum revertndus vir 

Ricardus Bentley collegii Trinitatis magifler ad ſummes in 

bac univerſitate titulos et honores vefiro favore dudum pro- 

motus adeo fe immemorem et loci ſui et veſtrae authoritatis 

dederit, at debite ſummonitus ad comparendum- et reſponden- 

dum in cauſa coram procancellario obedientiam reciſaverit, 

— umverſuatis 32 inuignis modis tractavit, 

Pr ocancellarium et capita tollegiorum obrits 1mpetiverit, 

J urifdiftionem denique univerſitatis ts uſu — 

t autioritate parliamenti flabilitam pro nibilo babendam 
oe 
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eſſe declaraveritz 'cumque idem Ricardus Bentley ſuper bi 


dies juridicos expetiatus comparere tamen neglexerit : placeat 
vobis, ui diftus Ricardus Bentley ab omni gradu titul t 
jure in hat univerſitate dejiciatur et excludatur et ſupr. 
inde idem Ricardus Bentley per ſententiam xt congregationem ſi. 
cundum conſuetudines . pracdictac a toto tempore prar. 
difto uſitatas ab omni gradu titulo et jure in eadem univer 

dejetius et excluſus fuit : quodgue idem Ricardus Bentley auths- 
ritati ejuſdem univerſitatis ſe ſubmittere neglexerit et recuſaverit, 
et bucuſque neglexit et recuſat : et his de cauſis pracfatum Ri. 
cardum Bentley ad gradus academicos in brevi praedicto men- 
tionatos non reflituimus, et cum fic in contemptu remanentem r.. 


Hituere vel reflitui facere ſalua authoritate academica non yi 


; A. Snape proc 


Laſt Trinity term this caſe was argued by Mr. ſerjeant 
Chefhyre for Dr. Bentley, and by Mr. ſerjeant Compns for the 
univerſity; and at that time the whole court, viz. Pratt 
Chief juſtice, Powys, Eyre, and Forteſcue, juitices, were 
ſtrong of opinion, that the return was ill, and that a pe- 
remptory mandamus ought to iſſue; having before reſolved, 
that a mandamus would well lie in this caſe, becauſe theſe 
degrees in the univerſity were to be looked on as more than 
bare titles of honour, or precedency, ſeveral temporal ad- 
vantages being annexed to them by acts of parliament. 
And this term the merits of the return were argued by Mr. 
Reeve for Dr. Bentley, and Mr. Attorney General Yorke for 
the univerſity. Mr. Reeve for Dr. Bentley admitted, that if 
the univerſity had returned, that the king was their viſitor, 
as they might bave done, it would have put an end to the 
diſpute here ; but not having returned, that they had a . 
ſitor, if it appears by the return that the proceedings in the 
univerſity have not been agreeable to the rules of juſtice, 4 
peremptory mandamus ought to iſſue, He inſiſted, when 
degrees in the univerſity were conferred upon a perſon, te 
had thereby a freehold in them, and would be intituled to 
ſeveral privileges and advantages annexed to them by a9 
of parliament, of which this court muſt take notice. By 
21 H. 8. c. 13. /. 23. doctors in divinity, batchelors in 
divinity, &c. may purchaſe and take diſpenſations to holl 
two benefices with cure of ſouls, & c. By 13 E. c. 12/0 
a batchelor of divinity may be admitted to a benefice of 
above 30/1. per annum in the queen's books. Incumbents 
of churches in cities and towns corporate united 
to 17 Car. 2. c. 3. J 6. muſt be graduates of one of the 
univerſities in this kingdom. And graduates in the — 
verſities are intitled to ſeveral privileges by the canon 


In this return the univerſity rely on two things: F _— 


1. A ſuſpenſion of Dr. Bentley from his degrees by the "0m" 
vice-chancellor's court. 
2. A deprivation of them by the convocation. 


As to the ſuſpenſion, he inſiſted it was not legal. For 
ze ſupport of it he ſaid, the univerſity rely; 


1. On a cuſtom; 


2. The letters patent of queen Elizabeth, in which there 
is that clauſe, uod nullus juſticiarius ſeu judex fe intromittat, 


The act of 13 £liz. confirming the ſaid letters patent, 
id the liderties and franchiſes of the univerſity. 
N 


And he would firſt conſider that clauſe of nullus jufliciarius 
judex ſe intromittat, & c. becauſe it was ſtrongly urged 
or the univerſity that by that clauſe this court was excluded 
rom all juriſdiction of inquiring into their proceedings in this 
ſe. But he ſaid, this was no more than a grant of co- 
uſance of pleas excluſive of other courts and muſt be A grantof hold. 
overned by the rules the law has provided relating to ſuch we pe. AF 
drt of grants, by which the courts above are not deprived — 7 
blolutely of juriſdiction. For if an action is com- eint, Ge. 
need in this court againſt a ſcholar of the univerſity, the 4 99 
niverſity may claim conuſance of the plea by virtue of cow. 
eſe letters patent, and the act of parliament; and if they 
(ke their claim properly, and in time, it muſt be allowed, 
nd the proceedings here will be ſtopped. But if the uni- 
rſity does not make their claim the firſt day, this (a) (a) BR. cec. 2 
durt will proceed notwithſtanding this grant. And fo Sid. 104. 1 Lev. 
as it held H, 11 Ann. B. R. Perne v. Manners, 10 Mad, 7 Burr. 2520. 
5. Pot. 155. where caſe was broughtiagainſt the defend. c. 
it, a member of the univerſity, inhabiting within their 
riſdiction. The bill was of Eaftex term 11 Ann. and the 
fendant had an imparlance till the firſt day of Trinity 
m following; after which, and before plea pleaded, the 
diverſity of Cambridge by their attorney demanded conu- 
ce, and ſet out the letters patent, and act of parliament 
queen Elizabeth before mentioned ; and the claim was 
allowed, becauſe it was not made the firſt day. And it 
3s then held by the court, that as to the grantee of the 
pnchiſe, there was no difference as to the claim between, 
grant of a general conuſance, and à grant of conuſance 
th excluſive words; and on a grant of general conuſance 
oL, II. Qq the 
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Rx the claim muſt be before imparlance. Conuſance cannot 
Crincerton, be demanded after the tenant has made default, Mich. 
dc, of Cam- ' Hen, 6, 10. That conuſance cannot be demanded after 

an imparlance. Mich. 6 Hen. 7, @ Then they held, 

that the act of parliament made no difference, becauſe that 

confirmed this franchiſe only as it was granted, viz. 2 

grant of exclafrve conuſance z but the claim of it muſt be 

according to the rules of law. Indeed/in that caſe it wa 

held, there was this difference as to the defendant in the 

action between a grant of a general conuſance, and of an 

nee excluſive conuſance; the firſt the (a) defendant cannot 
36. plead to the juriſdition of the court, the laft if he comes 
4) D. acc. ante in time he (5) may; from which caſe it appears, the court 
37. looked upon this grant only as a grant of an excluſive co- 
nuſance, and that the act of parliament only confirmed it u 

fuch, and put it upon the ſame foot as ſuch grants ſtood in 

law in caſes of grants of excluſive conuſance, and that this 


court is not thereby excluded from examining into their 


proceedings. - 
. 3 

He admitted, that the facts ſet out in the return were con- th 
tempts to the vice - chancellor's court, which they might ſc 
have punifhed, if they proceeded according to the rules df th 
law. He ſaid, that court was a court of record, and ther- th 


fore might have ſet a fine, and impriſoned the party till i 
was paid, which is a proper puniſhment for a contempt; 
but that ſuſpenſion is not a proper puniſhment for a cob ſu 
tempt. A corporation could not ſuſpend a member « 
their body for a contempt to one of their courts. Andi 
they had returned a cuſtom to ſuſpend for a contempt, # 
would have been an unreaſonable cuſtom, and void. 
here no fuch cuſtom is returned, but only that they ful 
pended Richardum Bentley ſecundum conſuetudinem curiae, whid 
is not ſufficient ; for the cuſtom, if any ſuch, ought to have 
deen returned particularly. Beſides, they muſt have ſome 
other way to puniſh contempts to the vice-chancello') 
court; for if a perſon, that is not a graduate in the unte- 
ſity, ſhould commit a contempt to that court, certaill 
they have a way to puniſh him; but that could not be bf 
ſuſpending him from any degrees, becauſe he has none. 


In the next place he ſaid, that as it ſtands upon this b. 
turn, the contempt was not ſufficiently made to 3? 
to the vice-chancellor's court. For it is alleged, that 
bert Grove the regifter exhibuit depofitiones dicti Elos 
Clark, bedelli et miniftri curiae, ut praefertur, de 
praedicbo, which depoſitions being then and there read, 7, 
confulerationem cjuſdem curiae the ſaid Richard Bently is 
ſuſpended, &c, 1 k 
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1. It is not alleged, theſe depoſitions were upon oath, 
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and the word depoſitions does not import ex vi termini, that c. ED Ig 
they were upon oath, 3 Inf. 167. Latch. 133. If in caſe &c. of C.- 


of an indictment it ſhould be juratores deponunt, it would be 
ill. 


2. It ought to appear, before whom the oath was taken, 


and that he had an authoricy to adminiſter the oath, 


It is ſaid depoſitiones de contemptu 3 now poſſibly the de- 
deen might clear the doctor of the contempt, for it is 
not ſaid, the depoſitions made out the contempt. 


He inſiſted, that the return to this mandamus ought to be 
as certain as a conviction, that the court may judge upoa 
it; becauſe the party has no way to anſwer it, but by 
falſifying the facts returned, in an action for a falſe return; 
and in this caſe, if an action was brought to falſify the re- 
turn as to that part relating to the depoſitions, if it ſhould 
appear on the trial, the depoſitions were not upon oath, yet 
the plaintiff could not recover, becauſe they are not alleged 
ſo to be in the return; and yet if they were not upon oath, 
RE RYEL court thould not bave proceeded upon 


But ſuppoſing theſe things ſhould be looked upon to be . 


ſufficiently alleged; yet the ſuſpenſion by the vice-chan- 
cellor's court is void, becauſe it is ſet out in the return, 


that the chancellor, maſters and ſcholars uſed to confer de- 


grees, and to ſuſpend them, and remove perſons from them; 
ſo that the power of ſuſpending degrees is in the whole body, 
but here the ſuſpenſion was by the vice-chancellor's court, 
which is not the whole body, and that court has no power 
to ſuſpend. For which reaſons the ſuſpenſion by the vice- 
Chancellor's court muſt fall to the ground. 


2. As to depriving Dr. Bentley of his degrees by the con- 
gregation, Mr. Reeve inſiſted, the proceedings were arbi- 
trary and illegal, The cuſtam is returned, that the con- 
gregation have time out of mind uſed to deprive any perſon 
reſiding within the univerſity of any academical degrees 
conferred by the ſaid univerſity, propter contumaciam tatis 
perſenac, vel aliam juſſam et rationabilem cauſam. | | 

1. He ſaid, that the return had not brought Dr. B 
within their juriſdiction, as the cuſtom is wy jp for it — 
averred, that he reſided within the univerſity; 


2 . 


. bridge. 
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Arx 2. It is not laid in the cuſtom, to what court, or to 
—— whom, the perſon to be degraded is to be guilty of con - 
&c. of Cam- tumacy. PP | 
dridge. 

3. Though it is ſaid, they may degrade for other reaſon 
able cauſe ; yet here no reaſonable cauſe appears, for it can- 
not be a reaſonable cauſe for the congregation to degrade 

for a contempt or contumacy to another court; and it is 
not ſaid he was guilty of contumacy to the congregation, 


; 4. It came very odly before the congregation, for it 
did not come by way of appeal, but the vice-chanceller 
narravit, Sc. 


But he relied upon it, that there was a fatal fault in the 
return, which could not be anſwered ; which was, thatit 
did not appear, the doctor was ſummoned, or had notice 
of theſe proceedings againſt him, ſo that he had no oppor- 
tunity to make his defence, And to condemn a perſon, 
without hearing him, or giving him an opportunity of de- 
fending himſelf, was contrary to natural juſtice ; and ſuch 
proceedings have been always held illegal and void by thi 
court. 9 Ed. 4, 14. 4. 11 C. 99. Ja. Bagg's cale. ! 
Sid. 14. 2 Sid. 97. Rex v. Champion. 4 Med. 37. Glid's 
caſe, And ſo it was held in ſerjeant Yhitaker's caſe, ant 
1233, when he was removed from being recorder of % 
'wich, to be reſtored to which he brought his mandamus. 


B. R. cannot That it is no objection, to ſay the univerſity cours 
take notice, the proceed according to the rules of the civil law ; for ti 
procecd accord not being alleged in the return, this court can take no d 
g to the rutes tice of it: and ſaying theſe things were done ſecundum ar 
of the civil law. ſuetudinem, is nothing, for the cuſtora ought to be ſpecial) 
| ſet out in the return. For which reaſons he inſiſted, e 
matter in the return did not excuſe the diſobedience of tl 
writ, and therefore he prayed à peremptory mandani 

might iſſue, 


Mr. attorney-general Yorke e contra argued for the un 

| verſity. He ſaid, as tothe point of want of ſummons, * 

« did admit, unleſs this caſe could be diſtinguiſhed from . 

caſes of members of corporations, it would be againſt ® 

univerſity. The caſe, he ſaid, was of great conſeque®® 

becauſe the franchiſes and privileges of the univerſitj vc 

concerned on one hand, and the rights and libertics of . 
members thereof on the other, EV 


Two things muſt be took for granted : 


1. That every fact well laid in the return muſt be to 
to be true. | Wo | 1 Tit 
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2. That it would be ns objection againſt the proceedings 


cuſtoms and charter confirmed by act of parliament. 


That there were two general queſtions in this caſe. . 


1. If a writ of mandamus lay, to reſtore Dr. Bentley to 
bis academical degrees ? 


2. If the cauſe of depriving the doctor of them, ſet out 
in the return, is ſufficient, and the return good? 


As to the firſt, the court having already determined, the 
writ was good, and well lay, he would acquieſce under 
that determination. 


But as the other fide had agreed, that if the univerſity 
had returned a viſitor, it would have put an end to this 
mandamus ; ſo he could not but obſerve, that if there was a 
viſitor, if the doctor was aggrieved by theſe proceedings in 
the univerſity, he might have made his appliè ation there. 


As to the ſecond, the return conſiſts of two parts : 
1. The ſuſpenſion by the vice-chancellor's court. 
2. The degradation by the congregation. 


If either of them is ſufficiently juſtified, the return will 
good, and no peremptory mandamus ought to go. | 


Firſt he ſaid, he would conſider the validity of the ſuſ- 
penſion, As to the objections to the form, they would re- 
ceive plain anſwers ; but as to the objection, that Dr, 
Beniley was not heard againſt the contempt in the vice chan- 
cellor's court, and that it was againſt natural juſtice, à man 
ſhould be condemned, without being heard; he anſwered, 
that it muſt be admitted, there was no neceffity, that Dr. 
Bentley ſhould be aQually heard ; but if he had an opportu- 
nity to be heard, that would be ſufficient, Now he had an 
dpportunity to be hearc, for he was ſerved with proceſs to 
ppear at the next court, and if he had paid obedience to 


Wat proceſs, he had heard the ch inſt hi ; 
ie might have been heard. arge againſt him, to which 


That there was no neceſſity to iſſue out a f | 
o give him new notice, to come and 8 
43 
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of the univerſity, that they were contrary to the rules of cy Fc FER 
the common law, provided they were warranted by their &c- of Cam- 
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Rzx for if a perſon commits a contempt to this court, or the 
Craxcrtion, court of chancery, by declaring he will not obey the proceſt 
&c. of Cam of the court, by beating an officer executing the proceſg 
bridge. of the courts, or by-ſpeaking reflecting or contemptuou 
Tf A. is charged words of any of the judges ; upon an affidavit made of the 
— — 2 fact, he will be committed, without hearing bim for it is 
the court, » looked on to be a vain thing, when he has committed x 
ſpeaking refleft contempt before, to make a rule of court, to give an op- 
— portunity of committing a new contempt againſt it. This 
the proce's, or is the rule in this court, and in chancery; and it is alſo the 
beating the _ rule in the canon and civil laws. And that is very conf. 
meat will go, derable in this caſe, becauſe the proceeding of the vice. 
- without giving Chancellor's court is according to thoſe laws. In the civil 
| — 3 law there is a diſtinction between contumaciam preſumptivan 
47, 114+ and contumaciam manifeflam. Calvin Lexicon, Contumaiia 
| Aliciati Praxis, fol. 92, 93, 99. Contra contumacem potef 
Proceedingin froced! abſque ulla nova citatione. Menſingerius Obſerve. al 
vice -chancellor's jdem. Decret. L. 2. "tit. 6. or 96. de Contumaci, The 
cons proceedings in the vice-chancellor's court being according 
to the fules pf the civil law, though this courggſhould ex- 
amine them, yet they muſt be examined according to the 

rules-of that law. * 


1 _— _ 


The cauſe of ſuit was within the juriſdiction of the vie- 
chancellor's court, and this was a contempt in that cauſe; 
and if that court had a juriſdiction, all the objections as to 

The crown enn the irregularity of the proceedings will be out of the eit. 
not authoriſe a , , . 

court to procees Their proceedings are confirmed by queen Elizabeth by 
dy hy other than her letters patent, as far as ſhe could do it; but the crow 
Tos common cannot erect a court to proceed according to the civil hu 
| Mod. 125, 126. by charter, therefore an act of parliament was neceſſary: 
an act accordingly paſſed, to confirm the letters patent, 
in which the excluſive words are exceeding ſtrong, as 

as the confirmation of all their liberties, privileges, & 


That their proceedings are according to the civil lan, 


Fi I ETY OM Wy . wy . we oe egpua 


Hale chief juſtice in his Hiflery of the Law takes noticy ju 
33. 34 Micb. 8 H. 4. rot, 42. And in the cafe of Mw 22 
ners and Perne, Hil. 1 Ann. B. R. it was inſiſted on if * 
the argument of that caſe, and not denied, that thelf A 
proceedings were by the civil law. Beſides, every fad i. ta 
leged to be done in the return is ſaid ſo to be, ſecundum d- ex 
ſuetudinem, c. of the univerſity; and ſo is the ſuſpenſut 

alleged to be. | 


par arg But it has been objected, that it is not enough to i 
fay,ſecurum con Dr. Bentley was ſuſpended, toc. ſecundum conſuetudinem, 605 
Juctudinen curias but there ought to be a cuſtom particularly ſet out for ® 

purpoſe. To which he anſwered, that in pref 


inferior eourts it is always allowed, to ſay they were 
dum conſuotudinem curiat, | 


M 


2 — * 3 * „ 
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As to the objection, that ſuſpenſion from the academical Rex 
degrees is not a proper puniſhment for a contempt to 2 0. 8 
court; he anſwered, that by the rules of the civil law it is At. of Cam- 
the only proper puniſhment. And it is like an outlawry in 
the temporal courts, it is to compel the party to come in 
and anſwer; and upon his doing that, the ſuſpenſion is took 
off. And theſe degrees cannot properly be called freeholds, 
nor civil temporal rights; they were originally only in na- Degrees in the 
ture of licences to profeſſors in ſeveral profeſſorſhips, and vaverkty. 
are now titles of diſtinction and precedence. | The power of 
granting degrees flows from the crown. If the crown erects 
an univerſity, the power of conferring degrees is incident to 
the grant. Some old degrees the univerſity have abrogated, 
ſome new they have erected; and they are took notice of in 
acts of parliament for collateral purpoſes; and though the 
acts have annexed collateral privileges to them, that will 
not alter the nature of them, nor take away the power the 
univerſity had over them before; no more than if it ſhould 
be enacted by an act of parliament, that none but ſuch as. 
were educated at Eton, af pg. or Winchefler, ſhould 
be capable of degrees, would it reftrain the univerſity from 
exerciſing the power they have over degrees, upon ſuch 
perſons educated at thoſe ſchools, upon whom they ſhould 
be conferred, It does not follow, that if temporal rights 
are annexed to theſe degrees, the univerſity would be de- 
prived of their power of degrading. A biſhop has a free- 
hold in his biſhoprick, and a right to fit and vote in par- 
liament; E he may be deprived by his metropolitan. 
Biſhop of St. David's v. Lucy, ante 447. the eccleſiaſtical 
court may excommunicate for a contempt, and that affects 
the party's temporal rights of ſuing, &c. This puniſhmene 
- 4 — a — — _ — _ from thoſe caſes. 
 herefore he conclu is was 2 pro u- 
niſhment for the contempt. 25 ” m , 


The eſtabliſhing, that the vice-chancellor's court had a 
juriſdiction, lets in the excluſive clauſes, and they muſt 
take place, It muſt be admitted in this caſe, that neither 
a prohibition, nor a certierari, would have lain in this caſe, 
And if they have a juriſdiction, and the excluſive clauſes 
take place, the irregularity of their proceedings cannot be 
examined in this court on a mandamus. | 


If courts have a juriſdiction and power to proceed 
rules different from the common — — will — 
examine into the regularity of their proceedings on a m 
* And therefore if a mandamus is granted, to reftore 

ow of a college ; if they return a viſitor, though his 
has been irregular, it is not examinable bere. 
| 244 Philips 
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Cuancriton, 
c. of Cam- 
bridge. 


Hilary Term 10 Georgii regis. 


Philips v. Bury, ante 5. So if the ecclefiaſtical court ex. 
communicates a perſon without a citation, this court will 
not grant a prohibition ; but the party muſt appeal, When 
a prohibition is granted to the vice-chancellor's court for 
not granting a copy of a libel, it is by reaſon of the expreſs 
words af an act of parliament, And if an act of parlia- 
ment ſhould enaR, that no certiorari ſhould lie, to remove 


convictions of juſtices of peace for ſuch and ſuch offences; 


though the juſtice of peace ſhould convict the party without 
ſummoning him, no certiorari would be granted by this 
court, to remove ſuch a conviction, 


As to the objection, that by this means the vice-chan- 
cellor's court would have an uncontrolable juriſdiction 
without appeal; and that it was unreaſonable, a man ſhould 
be concluded by the firft determination; he anſwered, an 
appeal lay from the vice-chancellor's court to the congre- 


| gation. [ But note, that does not appear by the return.] 


However, this depended on a poſitive - law, which was 
made ſuch by confirming the privileges of the univerſity b 
the act of parliament, , 


2. As to the objections againſt the degradation by the 
congregation, he ſaid they were, 


1. As to the power they had to degrade. 
2. As to the manner of their proceedings. 


He ſaid, that what had before been urged to ſupport the 
ſuſpenſion, might properly be applied to ſupport this degra- 
dation, wi:hout repetition. But he farther inſiſted upon it, 
that the whole proceeding againſt Dr. Bentley ought to be 
conſidered as the act of the court of the univerſity, For 
by the letters patent the grant is to the chancellor, maſters, 
and ſcholars, that they, viz. the chancellor, maſters and 
ſcholars, which is the whole body of the univerſity, and 
their loca tenentes, ſhould have conuſance, c. and there» 
fore the (a) congregation are to be conſidered as the judges 
of the court, and the vice-chancellor only as their official: 
that the court uſually held before the vice-chancellor, might 
be held b fore the W r that by the civil lan, 
where there is a commiſſary, he has only part of the ju- 
riſdiction, the reft remains in the ordinary, and that the 
ordinary may proceed upon a report made by his official 


( Note, the conzregation does not confift of the chancellor, maſters, and ſcholars, which # 


the whole body; hut of the chancellor or vice-chancellor, or his lb tenens, er de magifris u. 
 gentibus et non regentibus, refiding wichin the univerfity, Note to the x Editions 80 
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So here, the congregation might proceed upon the report 
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of the vice-chancellor, which in this caſe he made to Cnanenanon, 


them. 


As to the objeQion, which he ſaid had been made, that 
if the degradation ſtood, Dr. Bentley would be deprived of 
his degrees, without ever being heard, without proſpect of 
being reſtored; he anſwered, that this was but in nature of 
a proceſs, to compel Dr. Bentley to come in and appear, 
ec. and that it is the general rule of all courts, and of all 


&c. of Cam . 
bridge. 


laws, that when the party comes and clears his contempt, 


he ſhall be reſtored, &c, List. cap. 18. Cntumacia. That 
this privilege of ſuſpending degrees, and degrading, was 
agreeable to the privileges all other univerſities enjoyed; 
and that it was neceſſary, that univerſities ſhould have ſuch 
a ſummary method of proceeding. For which reaſons he 
inſiſted, the return was good, and that no peremptory man- 
damus ought to iſſue. | 


Mr. Reeve by way of reply inſiſted, that though great 
ſtreſs had been laid upon the allegations in the return in its 
ſeveral parts, that the facts were done ſecundum conſuetudi- 
nem, &c. that was not ſufficient to make the return good. 
For the grant in the letters patent of queen Elizabeth is, 


that the univerſity ſhould hold a court, to hear and deter- 


mine pleas, &c. ſecundum leges et conſustudines ſuas ante tunc 
u/itatas: therefore if they have a method of proceeding by 
the civil law, which has been always uſed, that ought te 
have been averred ſpecially; and without it, this court 
cannot take notice of it under that general allegation, but 
muſt intend the proceedings are according to the rules of the 
common law, It is true, in caſes of inferior courts ſuch 
an allegation is enough, becauſe their proceedings are 
agreeable to the common law; but if the rules of the com- 
mon law are to be excluded, ſuch a cuſtom muſt be ſpe- 
cially ſer out. f 


And as to the objection, that the vice-chancellor's court 
is part of the congregation, and that the congregation is 
held before the whole body; the firſt is not alleged fo to be 
In the return; and as to the laft, the congregation conſiſts 
of the chancellor or vice - chancellor, or his lecum tenens, 


and the regents and non-regents, which is not the whole 


body of the univerſity, 


: 


February 3, 1723. lord chief juſtice Pratt delivered the 
opinion of the court, viz. of himſelf, Powys, Forteſeue and 
Raymond 2 the return was ill; becauſe ſince it 
is not ſhewn in the return, that the proceedings in the vice- 
's court or the congregation are according to the 

rules 
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Rur rules of the civil law, they muſt be intended to be agreeable 
Caancerton, to the rules of the common law; and if ſo, it not appear. 
&c. of Cam- ing the party has any redreſs by applying to another court, 
bridgee this court will relieve him, if he has proceeded againſt 
and degraded, without being heard, which is-contrary to 

natural juſtice. This caſe therefore will fall under the rule 

for the removing of members of corporations, which can- 

not be done, without ſummoning the party, and giving 

him an opportunity of being heard. The caſes deter- 

mined upon that head are ſo numerous, and the rule fo 

| well ſettled and known, that. it cannot now be diſputed; 

for want of doing which, this ſuſpenfion or degradation 

cannot be ſupported. And therefore . Seer — 

was * 


” Ih 
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Eaſter Term 
10 Georgii regis, B. R. 1724. 


Thomas Knight Eſq. gaigſ Richard Cambridge. Err c. n. 


Intr, Vsſch. 7 


$. C, Str. 5$1. and with ſome inconſiderable difference. 8 Mod. 231. Sor. = 


Ambridge brought a writ of error upon a judgment Fraud end ne- 
C pn 6h} bim in the common pleas, in an action ease — 
brought by the plaiatiff upon a policy of inſurance of jnclude barratry. 
the ſhip Riga Merchant, at and from Port Mahone to Lon- f, Coup. 143. 
den. And ſerjeant Branthwaite for the plaintiff in error in- , poley of ina- 
ſiſted, that the judgment was erroneous, becauſe the breach rance againſt a 
was ill aſſigned: becauſe the Try was, that the defendant _—_ —_—_— 
Cambridge ſhould inſure the ſaid ſhip, among other things, . ip, the plain- 
againſt the barratry of the maſter, and all other dangers, tiff may fate the 
damages, and misfortunes, which ſhould happen to the pre- 2 
judice and damage of the ſaid ſhip; and the breach aſſigned by the fraud and 
was, that the ſhip in the ſaid voyage, per fraudem et negli- negligence of 
gentiam magiflri navis pracdicta depreſſa et ſubmerſa fuit, et of 
totaliter perdita et amiſſa fuit et nullius valoris deuenit. This, 
he inſiſted, was not within the meaning of the word barra- 
try, but the breach ſhould have been expreſs, that the ſhip 
was loft by the barratry of the maſter. Beſides the owner 
of the goods has a remedy againſt the owners of a ſhip, for 
any prejudice he receives by the fraud or neglect of the 
maſter; and therefore there is the leſs reaſon the inſures 
ſhou'd be liable. Beſides, if the word barratry ſhould im- 
port fraud, yet it does not import neglect; and the fact here 
alleged is, that the ſhip was loſt by the fraud and neglect of 
the maſter. But the court was unanimous of opinion, that 
there was no occaſion to aver the ſact in the very words of 


the policy, but if the fact alleged came within the meaning 


| of the words in the policy it is ſufficient. Now barratry 


imports fraud, Da Freſne Glaſſur. verbo barstaria, fraus, 
dolus, And he that FO. —_ may properly — ſaid 
to be guilty of a negleQ, vi. of his duty. Barratry of a 
maſter is not to be confined to the maſter's running away 
with the n 


1350 Eaſter Term 10 Georgii regis. 


Kniex7 be conſtrued, to extend to loſſes of the like nature as thok 
cielo. Mentioned before: now loſſes ariſing from the fraud of the 
maſter are of the ſame nature as if he bad run away with 
the ſhip, ſuppoſing barratry was to be confined to that, 
which it is not, becauſe. it imports any fraud, And judy. 

ment was affirnied, April 27, 1924. 


Philip Wilkinſon againſt Sir Peter Meyer. 
; 8. c. $ Mod, 832. more at large Str. 595. 


Where a ſtatute Ovenant upon an indenture, dated the 19th of A 
Girefs that con- 4 1720. made between the plaintiff of the one part, and 
* deſerips the defendant of the other, whereby the plaintiff, in con- 
tion entered ito ſideration of 14367. 10s. to be paid to him as therein after 
| _ the mak- mentioned by the defendant, covenanted for himlelf, G.. 
ſhall be regiſter- that he, his executors or adminiſtrators, ſhould, on or be- 
oh, 666 the fore the 25th of March next enſuing, transfer, Cc. to the 
15 —1* name, defendant, bis executors, adminiſtrators and aſſigns, al 
of the parties for ſuch ſtock, bonds, notes, bills, and money, as the South 
whoſe benefit Sea company ſhould allow, deliver, and pay, to the pro- 
were made, if it prietors of lottery annuities, for 12794. 15.' 6d. capiti 
appears 2 ſtock in the lottery annuities at 5 per cent. then already ſub- 
SS — ſcribed into the ſaid company by or in the name of the ſaid 
objeft of the di- Plaintiff, with all dividends, profits, &c. and the defend- - 
n in conſideration of the premiſſes, for himſelf, &. 
a — ar Covenanted with the plaintiff, that he, c. ſhould within 
ſoingon the con- the time aforeſaid ac all the faid ſtock, bonds, &,. 
Den "tie fut- which ſhould be given by the South-Sea company for the 
regiſtry expreſſes 12771. 1s. 6d. lottery annuities, c. and would piy 
who was bene- "14.361, 10s. for the ſame: and for non-payment of the 
eee 14361. 105. the action of covenant was brought. Aster 
ar the time of the oyer of the indenture, the defendant by leave of the court 
regifiry. pleaded four ſeveral matters in bat; the laſt of which wa, 
that neither the contract in the declaration mentioned, nor 
any abſtract or memorial thereof, was entred and regiſtered 
in the South-Seg company's book, as is required by the fi- 
£4 | r 
tute in that caſe made and provided. To the three firft the 
plaintiff had judgment upon demurrer; and as to the lil 
plea, the plaintiff took iſſue, which being tried, the fitting 
after laſt Afichaelmas term before lord chief juſtice Prat in 
London, the plaintiff produced the regiſter-book of the 
South-Sea company, wherein a" copy of the contract wi 
entred verbatim, under which was ſubſcribed, © This is fot 
« my proper uſe and benefit,” which was ſubſcribed by the 
plaintiff with his own name, Philip Wilkinſon ; upon vic 
the defendant's counſel objecting, that the regiſter dd 
not expreſs the name of perſon, for whoſe uſe ul 
benefit the contract was made, according to the direction 
of the ſtatute, the ſtatute requiring the entry to expre 
the name of the perſon, for whoſe uſe the contra , 


% 


=, # 


ry My ew 4 4 5 


& © 


Eaſter Term 10 Georgii regis. 1351 


made, which relates to the time of making the contract, Winner 
whereas this entry wy expreſſes the name of the perſon, mvs 
for whoſe uſe and benefit it was at the time of regiſtering ; 
the chief juſtice Pratt directed the * das find a verdict for 
the plaintiff for 14.36/. 105. but ſubject to a caſe to be made 
for the opinion of the court, and the peſea was to be ſtayed 
in the mean time. Accordingly a caſe was ſettled by the 
counſel on both fides, and ſigned by Sir Clement Wearg for 
the plaintiff, and Mr. Fazaterley for the defendant, which 
ſtated the contract in haec verba, and the breach aſſigned in 
the declaration, and the pleas, and iſſue, and evidence of 
the regiſter as above ; and farther, that no evidence was 
offered, that the contract was made for the benefit of any 
other perſon beſides the plaintiff, nor any that the ſaid con- 
tract was made for the uſe and benefit of the plaintiff only. 
And the 24th- of April this term this cafe was argued by 
Mr. Strange for the plaintiff, and Mr. Fazaterley for the 
defendant. | | 80 
The clauſe in 7 Geo. 1. fat. 2+ ,. 8. upon which this 
queſtion depends, is to this effect, That every contract 
for the ſale or purchaſe of ſubſcriptions or ſtock of the 
4% South-Sea company, Sc. which ſhall not be compound- 
« ed by the parties thereto, or intereſted therein, on or 
% before the 29th of September 1721, or an abſtract or me- 
« morial thereof, ſigned by the party intereſted therein, 
% and who ſhall be minded to take advantage of the ſame, 
„ ſhall be entred and regiſtered in books, which are there- 
« by required to be provided for that purpoſe by the reſpec- 
« tive companies, to . whoſe capital ſuch ſtock, c. do or 
« ſhall relate, before the firſt of November 1721, and in 
« default of ſuch entry and regiſter, every ſuch contract, 
nus to ſo much as ſhall remain unperformed and not com- 
** pounded on or before the 29th of September 1521, ſhall be 
% void: and that ſuch entries ſhall expreſs the name of the 


<< parties or perſons for whoſe uſe or benefit ſuch contrads 
<« were made, Cc.“ | — 


Mr. Fazaterley inſiſted for the defendant, that the words 
of the act were plain, that the name of the perſon for 
whoſe uſe or benefit the contract was made muſt be expreſ- 
ſed, which refers to the time of the making the contract: 
and the act intended ſo, becauſe it deſigned to diſcover what 
contract: were made for any of the directors, who were ſo 
cunning, that they made none in their own names. But 
— as this regiſter is, this contract might be made for th 

enefit of a director, who after might releaſe his equity or ho 
Ti Aj the 22 yet the regiſter will be true. But 1 
. oirange for the plaintiff argued, that the preamble to 
this clauſe ſhewed what the deſign of the r was. 
viz. for preventing a multiplicity of yexatious and doubtful © © 
| 12 i ſuits 


mot diſſolve an 


Fort. 321. 


An apprentice 
-eanvot legally months; afterwards J. S. broke; upon which Allen, with» 
let himſelf until ht J. C. s direction or conſent, let himſelf as a ſervant to 


| Burn, Poor, &* - . 
Settlement by had failed, yet that did not determine the apprenticeſhip, 


the indentores . ting himſelf good, ſo as to gain a ſettlement by his ſervice _ 
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Wirz, ſyits concerning theſe contracts in law or equity; therefore 
. it diręcted the name of the perſon, for whoſe uſe or benefit 
IE ſuch contracts were made, ſhould be expreſſed in the entry 
and regiſter, that the defendant might know, who had a 
demand upon him; which in this caſe the defendant did, 
the intire contract being regiſtered : and by the import of 
the deed it appears to be for the plaintiff's benefit. And of 
that opinion was the court; and Raymond juſtice ſaid, that 
this act being ex fatto, the conſtruction of the words 
not to be ſtrained, in order to defeat a contract, to 
the benefit whereof 8 party was well intitled at the time 
the contract was e. Judgment was given for the 

plaintiff, Let g gi) , 


The inhabitants of Buokington againf The 
inhabitants of St. Michael Sebington in 


8. c. Str. 58. 3 Md. 235, | | 


the maſter does 


Allen à poor perſon to Buckington as the place of his 


| Thefailore of A: order made by two juſtices for removing Richard 
laſt 


— al ſettlement, and an order, confirming the ſame 
. C. Str. 2 made at the quarter ſeſſions, being removed into the king's 
of wn ws bench by certiorari, the ſact ſtated ſpecially in the order of 
. +7" ſeffions was, That Richard Alien was bound an apprentice 
to J. S. in Buckington, and ſerved him in that pariſh fix 


Nie . F. V 'who lived in u. Michas Sebington, and ſerved bim 
$. C. Str. 582. there two years: that (@) afterwards F. $. 


> * but the apprentice continued not ſui juris : and the maſter's 
vol. -_ 382. delivering up of the indenture afterwards, if it ſhould be 


ark t if he had let himſelf to J. M. with J. S. s 
got relate conſent, his ſervice would have made a ſettlement. 1 Salt. 


SM 4186. 1 Sf. 
the tid 14 For the 


5 
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John Stevenſon jun. ver, William Nevinſon, 
Mayor of Appleby, and the common coun- 


O a mandainus iſſued out of the king's bench directed A man who has 
to the defendants, commanding them to reſtore the qualifications 
plaintiff to the _ of a common MO of — r 
rough of Appleby in Weſtmorland, they among ſeveral other * | 
— — the — was — a common council —— 
man, as in the writ was ſuppoſed. To which return the belong to fuch 
plain if came in, and denied the ſeveral material facts relied rg. g hive 
on. by the defendants in their return; and among the reſt 583. de ante 
alleged, that the plaintiff was choſe a common council man, 73 and the 
as in the writ was alleged, and concluded to the country. e — 
Upon which as well as the other facts iſſue was joined, and 
the ſeveral iſſues were tried at the bar May 6, this term. 

And after the plaintiff had proved the fact of his being 
elected common council man, Mr, ſerjeant Pengelhy for the 
_ defendants inſiſted, that by the conſtitution of the borough, 
which was by preſcription, no perſon was capable of being 
elected a common council man of the borough, who did 
not hold a burgage tenure, and alſo inhabit within the bo- 
rough; but the plaintiff inhabited in Bondgate, which was 
ſevered from the borough, and no part of it. To prove A man who has 
which conſtitution, the firſt witneſs produced was one Woch cannot. 
Richard Woofe. But it being objected for the plaintiff, that 

he had a burgage tenure, and alſo inhabited in the borough, 
and could not be a witneſs to prove a right in himſelf, and 
ſuch as had his qualifications, excluſive of all others ; 
which fad being admitted, he was refuſed by the court to 

be admitted to prove this conſtitution, But then one 
Mr, Lee was produced as a witneſs for the defendants, to 
prove it, who was an inhabitant of the borough, but it was 
admitted he had no burgage tenure. Whereupon he was 
allowed by the court to be a good witneſs, as to the right 
fixing in ſuch as had held burgage, and alſo were inhabit- 
ants, ſince he did not attempt to eſtabliſh the right in the 
inhabitants only. But after a long examination a verdict 
Was given for the plaiatiff upon all the iſſues, F 
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1 « flatute pro- O a mqudamus directed to the defendant, command. 
8 8 ing him to ſwear the plaintiff inta the office of an 
Nr alderman of that borough, being duly choſen z the deſend- 
| particulax office ant among ſeveral other facts returned, that the plaintiff 
who fhall not 4 SS 
— * was not an alderman, as by the writ is ſuppoſed. 
— * —5 Aud iſſues being joined upon them, they came to be tried 
, e bar, "Saturday May the gth this term. The plaintiff 
J. mates ve evidence, that he was elected alderman, Monday before 


. 


383 


8. C. Str, 585, had omitted receiving the ſacrament, as 13 Car. 2. . 1. 


rial. 8. C. Str. 385. A proviſion in « ftatute that perſons of r thov)d not 
or 


on, 0 OY PCC Po PRt ers CEE SHS Wed ,,,, ,,,, <4 ee. 
* 9 of * * 4 . - 
* by, by N e , 
. 0 1 
* 


/ 


& VS 


John Tufton Eſq; ver William Nevinſon, 
Mayor of Appleby in Weſtmorland, 


Michaelmas 172 3. But it was objected by Mr. ſerjeant Pa- 
ee 0h for the defendant, that Mr. Tuſton ought to prove, he 
dd har he (4) had received the ſacrament within a year before his 
was to-thew dn election ; the expreſs words of the 13 Car. 2. c. 1. ,. 12. 
be had complied being, that no perſon ſhall for ever hereafter be elected, &c. 
. Into any the offices aforeſaid, that ſhall not have within one 
year next before ſuch election taken the ſacrament, &c. and 
If J. S. were 4 in default thereof every ſuch election is declared to be void. 
Ses, and cb. To which Mr, attorney general Yorke and ſerjeant Comyns 
tained a manda- ànſwered for the-plaintiff, that firſt at the time of the elec- 
_ to ſwear tion no ſuch objeQtion was made to Mr. Tiſten, and that 
aal choſen, they proved by witneſſes ; therefore the plaintiff could not 
ven a return Expect this objection would be made At the trial, and came 
| 22 not prepared to make out that fact, But the defendant, if 
an iſſue therean, he intended to inſiſt on proof of this matter, ſhould have - 
it would be given notice to the plaintiff before the trial, and then be 
— would have provided to have proved it. Serjeant — 
that he has Alſo ſaid, that the act — c. 6. for quicting and eſtabli 
complied with ing corporations, con perſons then in offices, &c. who 


directs, and diſcharges them from all forfeitures for the 

ſame, and enacts that no perſon, who ſhall be thereafter 

elected, c. ſhould be removed by the corporation, or 

otherwiſe proſecuted for ſuch omiflion, nor ſhould any in- 

|  Eapacity or diſability, c. be incurred, by reaſon the 

 _ -. fame, unleſs ſuch perſon be ſo removed, or ſuch proſecution 

| , commenced, within fix months after ſuch: perſon's being 

Tho' itwas not elected, c. And Mr. Tuften was elected alderman, Mandey 
require of him before Mfchgelmar 192.3, ſo that above fix months are « 

A fince the election. But the whole court were unanimous 

in opinion: Firſt, that this (5) caſe was not within the 20 

of the ſeventh of his majeſty, becauſe the plaintiff never | 

was admitted into the office, and therefore could not be 

And he had no removed, nor incur a forfeiture: _—_— that it was 

bat is incumbent on the plaintiff, to prove that he had receiv- 


wouls berexvir- «4 the ſacrament, &c, within a year before his election, b) 


be removed from ieulat offices in à corporation a not intitle a perſon of that 
delcriptioa to being ſworn in to any of offices. 
| (6) Vide Cop. $35, $36, $39» (5) Vide Cowp- 536, 539- 13 Ca 


. 
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13 Car. 2. c. 1. elſe his election was void. And ſo it Tor ron 
was ſaid to have been ruled by lord chief juſtice Parker, Riten. 
between Yavaſer and Hammond. And ſo it was held in the 
caſe between the king and Muſtet, concerning a member 
of the corporation of Buckingham ; only a difference was 
there taken, that in caſe a member of a corporation had 
been long in poſſeſſion of his office there ought to be notice 
given, that this would be inſiſted on at the trial. But here 
the plaintiff has never been admitted into the office, but 
ſued this mandamus to get himſelf ſworn in. As to this, 
which was the fifth iſſue concerning the plaintiff's election, 
the jury by the ditection of the court found for the defend- 
ant. As to the four other iſſues, they found for the plain- 
GETS and -x.: | 


Hugh Machell ver, William Nevinſon, mayor 
of Appleby in Weſtmoreland. 


HE plaintiff ſued a mandamus out of the king's bench, x, , corgoration 
1 direQed to the defendant, commanding him to ſwear by preſcription, 


the plaintiff into the office of a common- council man of — 


the corporation, being duly choſen. To which the defend- mon-council. 
ant returned, that the plaintiff was not elected a common- men is in the 


council man, as by the writ was ſuppoſed, Upon which 22 


iſſue being joined, the iſſued was tried at the bar, Saturday never in practice 
bay g, this term. And upon the evidence it appeared, 33 to an 
that the corporation was a corporation by preſcription, con- ——— 
ſiſting of a mayor, twelve aldermen, and ſixteen common- for the purpoſe 
council * men, beſides the freemen_ at large; that the Þy the mayor, 
mayor was to be choſen out of the aldermen by the ge of ther, at 
common-council, the aldermen to be choſen out of the com - a corporate meer- 
mon-council or freemen, and the common council to. be 1 
choſen out of the freemen by the common - council; and if — — 
the common - council were equally divided, then the alder- all the c- 
men were to vote; and if they were equally divided alſo, — 3 
then the mayor had a caſting vote: that the mayor was to the time, had 


ſerve for a year, and until another was choſen; that the votice f the - 


members uſed to be ſummoned to meet to chooſe a mayor, — con- 


by order of the old mayor, and no certain time was fixcd for cures in l. 
the choice of a mayor, it uſed to be about Michgelmas z but Vide Str. 385, 
26 May 1674 an order was made by the mayor, aldermen Km 
and common- council men, that they ſhould for: the future 
meet on the Monday before Micharlmas day. every year, to 
chuſe a mayor, under a penalty inflicted upon every one of 
them that wilfully abſented himſelf; that at other days, 
tor filling up vacancies of aldermen or common - council 
men, the mayor uſed to ſummon the body, and they never 
uſed to meet without ſuch a ſummons; and when they 
met, acquainted them wich the vacancy, and with the oc- 
caſion of the meeting, and always ſent out a ſummons 
for the meeting on the day, which they called the charter 
day : that the mayor, eleven aldermen,. and fifteen com- 
o. II. 9 mon- 


| 
| 
| 
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Meni mon- council men met 23 September 1723, being the Men- 
day before Michazlmas, in the Meothall: the mayor declared, 
their meeting was to elect a mayor; upon which ſome of 
the common, council ſaid, there was a vacancy of an al- 
derman and''common-council-man, and they would firft 
proceed to nll up thoſe vacancies ; but the mayor ſaid, they 
were filled up: upon which nine of the common councit 
withdrew into the council chamber, fix of them ftaying in 
the Meothall with the mayor: the nine elected the plaintiff 
a common-council-man, and ſigned a paper purporting 
their election, and brought it, and tendered it to the mayor, 
and defired him to ſwear the plaintiff ; but he refuſed, and 
ſaid, currat lex, The plaintiff attzmpted to prove, that it 
was uſual to fill up vacancies the Monday before Michaelmas, 
before they elected the mayor; but only one inſtance was 
given in evidence, of one Gregſen choſe common-council- 
g a man on that day before the mayor was elected, and that but 
: two years before the eledion of the plaintiff; and it did not 
| appear, but the mayor directed the going to that election, 
& and that all the common' council then living were preſent 
and conſenting, But all the witneſſes for the plaintif 
agreed, they never knew before this time an inſtance of 
proceeding to fill up a vacancy, without the mayor's de- 
claring the vacancy, and directing them to proceed to fil 
It up. | 
"4 The fats appearing thus upon the evidence, Sir Thome: 
Pengelly his majeſty's firſt ſerjeant, Sir Clement Wearg ſoli- 
citor general, and Mr, Reeve and Mr. Bootle, inſiſted for 
the defendant: that upon the plaintiff 's own evidence the 
election of him to be a common-council-man was 2 void 
election; for they ſaid, this being a corporation by pre- 
ſcription, the right and manner of election was to be go. 
verned by the uſage : that for the election of aldermen 3nd 
common council: men at any other time but this Mondo 
before Michae/mas, it was agreed, there ought to be 2 pre- 
 ceding ſummons from the mayor for the corporation 0 
meet: and ſo it was in eaſe of election of mayors before the 
order in 1674: that ſince that time a ſummons uſed to g 
to meet that day; that that day was only for electing mi. 
| ors, founded upon that order: that all the witneſſes agre* 
the mayor uſed to declare the vacancies of aldermen and 
common- council- men, and direct the common- cou 
men to proceed to an election, and did not know an inſlarce 
to the contraty till this time. But indeed the) faid, tht 
common-council thought they had a right to proceed i 
| ſuch election, when they were met, without ſuch direction 
dut that was a miſtake in them, for there was no — 
found ſuch opinion upon: that though ſame of the wit 
| ſaid, they had ſeveral times elected aldermen and comb, 
counell· men this Monday before - Michaelmas before te 
elected the mayor; yet they could give but one . 
| which was of one Gregſen elected ſo common cue 


4 
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two years before the election in queſtion; and they could 
not ſay, but in that as other caſes they had a general me- 
mory of, though they could not recollect particular names, 
the mayor might direct the going to thoſe elections, and 


that all the common - council- men concurred in it: that the 


mayor's preſence being om at the meeting be ought to 
preſide, and for avoiding confuſion ought in reaſon to give 
directions, though he did not vote among the common- 
council in the election; and that as the uſage gave the com- 
mon- council a right of electing; the ſame uſage gave the 
mayor a right of directing when they ſhould proceed to the 
election. Pac in this caſe the mayor refuſed it, ſaid the va- 
cancies were filled up, currat lex ; that fix of the common- 
council did not go into the council-chamber, but ſtayed 
with the mayor; and therefore this not being a day ap- 
pointed for chuſing common-council-men, nor no ſummons 
for that purpoſe, part of the common-council, though the 
major part, could not elect to bind the reſt; and therefore 
2 concluded, this election of the plaintiff was a void 
ection. | | 


But Mr. attorney-general Yorke, ſerjeants Comm and 


Probyn, Mr. Hungerfird and Mr. Uber, argued, that the 
election of the plaintiff was good. They ſaid, that what 
the defendant's counſel inlifted upon, was to put the whole 
power over the corporation in the mayor; and that to allow 
their objections, was to permit the mayor to take advantage 


of his own default. They urged, the aſſembly here was | 


regularly held, that all the common-council in being were 
there, that the mayor himſelf had no vote in the election 
of aldermen or common-council-men ; that his preſence 
was neceſſary in the Moothall, but his aſſent to or approba- 
tion of the election was not neceſſary ; that the mayor's 
withdriwing, when they were in the council-chamber, 
could not diſſolve the common-council ; then nine going 
into the countil-chamber was a majority of the common- 
council, and their acts would bind the reſt, who might 
come in if they would, as all the witneſſes proved : that 
the act of filling up the corporation was a neceſſary act, and 
ought to be ſupported, if by law it coule. 
he court were unanimous of opinion, that the election 
| was void for the reaſons given by the council for the defend- 
ant; and ſaid it was almoſt the ſame caſe with that of the 


king v. Carli corporation, T. 6 G. B. R. 1720, Str: 385. 


where upon a return to a mandamus to reſtore Coulter to 
the office of a capital burgeſs, it appeared, that the power 
of removing a member was in the mayor and aldermen, or 
mayor part of them; the ſummons was of the whole cor- 
poration to elect a recorder; and after that election was 
made, the mayor and aldermen ſeparated them(Clves from 
the reſt, and removed Ciulter for miſbehaviour, c. and 
the removal was void, when there was no fummons 
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Menzer to meet as mayor and aldermen, but only as part of the 


whole body. By direction of the court the jury gave a 
verdict for the defendant, ' 


Sir Chriſtopher Muſgrave ver. Nevinſon, 
mayor of Appleby in Weſtmoreland. 


8. C. Str. 584. 


Tube election of HE plaintiff ſued a mandamus out of the king's bench 

an alderman in directed to the defendant, commanding him to 

don ef {Wear the plaintiff mayor of Appleby, being duly choſen, 

— of the To which the defendant returned, the plaintiff was not 

eleQors is void, elected mayor, as by the writ was ſuppoſed. Upon which 

. — iſſue being joined, it was tried at the bar, Saturday May the 

ia it. vide ante Qth this term. The conſtitution of the borough was ad- 

1355 mitted to be, that the mayor was to be choſen out of the 

_ aldermen. And therefore it was inſiſted upon by the de- 

fendant, that the plaintiff ſhould prove his being an alder- 

man. And upon the evidence the fact appeared to be thus, 

viz, that the 5 December 1721, the mayor, aldermen, and 

all the common-council-men then alive, being fifteen 

(except one Rybrook, who three br four of the plaintiff's 

witneſſes ſwore they believed was there, but he himſelf 

ſwore poſitively that he was not there at the time Griſfopber 

Muſgrave was elected alderman, but came in after he was 

| ſworn, giving a particular account of the circumſtances of 

the time he was ſent for that evening, and of the time of 

his coming, into the room, and that he was told, Sir Chrj- 

topher was ſworn as he came along, and after he came they 

never aſked his vote) met at a public houſe in Appleby to 

drink ſome punch, and the mayor had invited one or two 

- of them to be there, to treat Sir Chriflopher Muſgrave, who 

ar Sap wg was preſent; that at the time of their meeting none of the 

a trial at bar, if common- council knew there was a vacancy of an alder- 

The err was, Man, for one Warcup had ſigned and ſealed a reſignation of 
the verdi. Vice his office of alderman but the day before, After a glaſs of 
Sty. 462, 466. two had gone round, Mr. Chriſlopberſon, a clergyman then 
**. N 2. in company, acquainted them, Marci had reſigned, and 
Was. 143. 14 produced his reſignation, and propoſed the chuſing dir 
| Mod. 93, 128. Chriftopher Muſgrave alderman : whereupon he aſked eve!) 

ear ©; Joh. common-council.man-man there (for in them only 

ng. Moe: 37, Eledion of aldermen was, and the aldermen had nothing i 
an e 514. Ache do in the election, unleſs the common- council were equally 
ſuch ver" divided) and they all conſented, except Barnes, Robinſon and 
concluſive of the Lamb, who ſaid it was not cogvenient at that time of nigh 
right in queſtion, nor in that manner: upon which the mayor faid, if of 
was not right, he would adjourn to the Moothal, to whic 

Barnes replied, it was not neceſſar to give Sir Chrif f 

the trouble to go to the Moothall, if all were 38 4 

for the marquis of Marton was choſe at his houſe ; 5 

| Lau or Robinſon ſaid nothing: that afterwards the 75 

55 ſent Carleton for tae books : Sir Chriſlopher Ws £00 * 
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wards in five aſſemblies, till be was elected mayor. No evi- 
dence was given that the ſaid three common-council-men 
ever aſſented to the election, but they were in company all 
the time after : nor were the common-council-men called 
over one by one by the proper officer, as was uſual in ſuch 
elections: nor were the common-council-men ſeparate 
from the aldermen, as likewiſe was uſual : and Dean ano» 
ther common-council-man ſwore he was there ; that he 
oppoſed it, and no body afteraſked him if he conſented: that 
he did not ſee Reſdrook there when Sir Chriflopher was ſworn ; 
and Reſbrook told him ſoon after, that he was not in the 
room when Sir Ghri/fopher was ſworn : that the entry in the 
books of Warcup's reſignation was made by Carleton the 
town-clerk ſome time after Sir Chri/lopher was ſworn, a week 
or more, but it was by direction of the mayor given when 
Sir Chriſtopher was ſworn. This evidence being ſummed 
up to the jury by lord chief juſtice Pratt, with great ſtreſs 
laid on the evidence for the defendant, they gave a verdict 
for the plaintiff, to the diſſatisfaction of the court, who 
looked upon the plaintiff's election to be void, For the 
body not being corporately aſſembled for want of a previous 
ſummans, but the meeting only being to drink a glaſs-of 
wine, and not knowing at the time of their meeting of a 
vacancy of an alderman, and oppoſition being made by 
three of the common-council, and no proof of their actually 
conſenting afterwards (which the court held abſolutel/ ne- 
ceſſary in ſuch a caſe as this) and it being expreſsly ſworn 
by Reſbrook, that he was not there at the election or ſwear - 
ing of Sir Chriſtopher; and in caſe of ſuch an accidental 
election the court held every member who had a right to 
vote, ought to be preſent and aſſent ; they were of opinion, 
it was an election obtained by ſurprize, and conſequently 
void. After which, Saturday May 16, Mr. ſerjeant Pen- 
gelly, and the other counſel for the defendant, moved for a 
new trial, the verdi& being contrary to the evidence; which 
the court agreed; but then it was inſiſted on by the counſel 
for the plaintiff, no new trial ſhould be granted after a trial 
at bar, where facts were only left to the jury. But granting 
new trials in caſes at bar, is only where the-jury determine 
againſt the law, or give a general verdict againſt the expreſs 
direction of the court, as in the caſe of the Queen againſt 

ey corporation, 1 P. lim. 205. the jury tound a gene- 
ral verdict, where the court had directed, and the counſel on 
both aſides agreed, the verdict ſhould be found ſpecially ; a 
new trial was granted, Trin. 11 Ann. B. R. Beſides, where 
verdicts are not concluſive to the right, new trials do not 


as in ejectments, becauſe the party may bring new eject- 
ments: 1 Salt 648. Argent againſt Sir 1 Darrell: 
1 Salk. 650. Fenwick v. lady Groſvenor ; Sis Thomas Jones 
bd 7. 3 21745 


uſe to be granted, though the verdict is againſt evidence: 
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Mee 224, f. King v. Fefler. Now here this verdict being in a 


One juſtice alone 
could not under 
12th Ann. ſt. 2. 
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mandamus does not conclude the right, for it may be tried 
> apc in an information in nature of a gue Warrants. 
zut per totam curiam a new trial was granted. For they held, 
that where the evidence was doubtful, a. new trial ſhould 
not be granted after a trial at bar; and therefore it was de- 
nied in the caſe of Soams and Barnardiſtan, and the Queen 
v. the Warden of the Fleet. But where it is againſt evi. - 
dence, it may. 80 is Stiles 462, 466, Word v. Gunſton, for 
exceſſive damages, and yet the jury are the proper judges of 
_ the damage. And the chief juſtice Pratt ſaid, a new trial 
was granted in the caſe of Sir Fol Tilley againſt Roberts 
after a trial at bar, becauſe the verdict was againſt evidence, 
and the queſtion was, compos or non compos, which was mere 
matter of fact. Andafterwards, Monday May 18. Mr. At- 
torney General moved in behalf of Sir Chriffopher Muſgrave 
for a trial at bar next term. But upon a treaty the parties 
entered into a rule by conſent, that the corporation ſhould 
11th of June next proceed to an election of common-coun- 
eil men, aldermen, and mayor, * 


Inhabitants of Bamber agaizſ the Inhabitants 
A* order was made by one juſtice of the peace, reciting 


that J. S. was taken wandring, &c. and reciting the 
place of his laſt legal ſettlement to be at Bamber, to ſend 7. 


vag'ant to the S. to Bamber, &c. Mr. Strode upon the 12th Ann. f. 2. 


Glens. © $4 / 4. took exception to this order, becauſe it was 
made by 


one juſtice ; for though one juſtice may make 2 
paſs to paſs him as.a vagrant, yet there muſt be two juſtices 
to make an order to remove him to the place of his laſt 
legal ſettlement ; the words of the act being, that he is to 
be ſent to the place of his laſt legal ſettlement by ſuch order 
and in ſuch manner, as by the laws of this realm other pet- 
ſons likely to be chargeable to the pariſh are to be ſent. And 
upon conſidering the act, and the ſeveral Sections 4, 5, 6 
the court was of that opinion, and the order was q | 
Mr. Huſſey counſel with the order, | 

es \ | | 


(s) The u Ann, l. 2, 6, 23, is now repealed; 
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The King ver/. Cawood. 


8. C. Str. 472. 

HE defendant was found guilty upon an information, 
for ſetting up a bubble called the North Sea, founded 
upon the act of 6 G. 1.c. 18. J 19. and was brought up 
ſeveral terms ago to receive judgment. And it was inſiſted 
on, that judgment ought to be given againſt him by that 
act, as if he had been found guilty of a premunire. And 
the court took time to conſider of it, and in the mean time 
he was committed to the king's bench priſon, and after- 
wards eſcaped; but being re- taken, he was brought Aa 
18 this term to receive judgment. And the court were all 
of opinion, that they were not obliged by that act, to give 
the whole judgment as in caſe of a premunire againſt him, 
but only ſuch part of it as in their diſcretions they ſhould 
think fit. And therefore a fine of 5/. was ſet on the de- 
fendant, and judgment, that he ſhould remain in priſon 
during the king's pleaſure, | 
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If a Natute pro- 
vides that any 
perſon convicted 
of a particular 
offence ſhall be 
liable ro ſuch 
fines, &c, 32 
pe: ſons convicted 
of nviſances are 
liable to, and 
more ver ſhall 
incur and ſuſt. in 
any further 
pains, &c, 28 
were ordained 
and provided by 
a particular 
ſtatute the court 
has a d. ſcretion- 
ary power of in- 
flicting all or 

a part only of 
the pains, &c, 


ordained by that flatutes 


Jeiney and ehem 0 Mae. Eee, C. B 
8. C. Str. 59 1. 8 Mod. 265. 10 Mod. 294. 316. 


N an action on the caſe on ſeveral promiſes, there were 
five ſeveral counts in the declaration: as to four of them 
defendants pleaded non offumpfit, and iſſue was joined 
upon it; but afterwards the plaintiffs entered a nalle proſequi 
as to them, But the other was upon a bill of exchange, 
wherein the plaintiff Harl in the common pleas declared, 
that the defendants 27th of September 1720. at, Cc. ac- 
cording to the cuſtom of merchants made a bill of exchange 
figned with their own hands, directed to John Pratt, by 
which the defendapt did require the ſaid John Pratt to pay 
to the plaintiff Herle 1945/. upon. demand, ex moneta per 
eandem bilam mentionata tum fore in his hands ſpefante ad 
Prepriatarias quorundam hereditamentorum vocatorum the Devon- 
re mines and quarries, exiſfente parte denariorum vocatorum 
the conſideration money pro emptione, Anglic the purchaſe, 
maneru de , Buckland: that Pratt refuſed to accept the 
bill, whereb 
tiff that ſum 


of money, and being fo liable promiſed to 
pay, en, his count the defendants demurred in the 
comion pleas, and an interlocutory judgment was gi 

for the plaintiff Herle, a writ 48. Tg 
19451. damages found, and final judgment in the common 
pleas for Hari. Upon which the defendants brought a 
ral Wars be And after argument by Mr: Solicitor Gene- 


— 


Intr. Paſch. 9 
Geo. B. R. Rot. 


144. 


An order for the 
payment of 
money out of a 
particular tund 
is no bill of 
exchange. 

R. acc. poſt, 


y the defendants became liable to pay the plain- 
of enquiry executed, and 


the plaintiffs in error, and by ſerjeant Chapple | 
Rr4 for 
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| Jexxzy for the defendant, the judgment of the common pleas wag 
reverſed by Pratt chief juſtice, Forteſcus and Raymond jul. 
tices, Powys being abſent; they being of opinion, this was 
not a bill of . — 25 but a bare appointment to pay mo- 
ney out of a particular fund, with a view of having it paid 
out of which fund the defendants probably drew the bill, 
and never deſigned the bill ſhould be payable at all events, 
but only out of the particular money mentioned in the bill, 
ſuppoſed to be in Mr. Pratt's hands. And it would be 
very miſchievous, to make ſuch notes as theſe, which were 
but appointments, bills of exchange; for at that rate, ifa 
tradeſman applies to a gentleman for money for his bill, 
ſays the gentleman, I will direct my fteward to pay you, 
and writes to him, pay to J, S. the money mentioned in 
this bill out of my rents in your hands; the ſteward has no 
rents in his hands; it can never be imagined, the gentle- 
man ſhould be liable to be ſued upon this, as upon a bill of 


exchange. And the caſe of Jocelin and Laſcerre, Fort. 281. 


10 Med. 294. 316. was cited, which was Paſch. 1 Geo. i. 
B. R. where a bill was drawn upon an agent of a regiment, 
pray pay out of my growing ſubſiſtence, &c. and adjudged 
no bill of exchange. And though the counſel objected, 
the reaſon of that caſe was, becauſe it depended upon a 
contingency, yet juſtice Forteſcue ſaid, the reaſon was, be- 
cauſe it was payable out of a particular fund; and if that 
was the reaſon of it, it is the caſe in point, There was 
alſo cited in the argument of this caſe, the cafe of Smith 
v. Boheme, M. 1 Geo. B. R. poſt. vol. 3. p. 1 cit. po. 
1396. where the note was I promiſe to pay 5 . fo much 
| money, or render the body of J. N. to priſon before ſuch 
(«) Vide Bayley ® day; and it was (a) adjudged to be no negotiable note 
. within the act of parliament, and that an ad ion could not 
be maintained on that note within that law; becauſe the 
money was not abſolutely payable, but it depended upon 2 
_ contingency, whether he would ſurrender J. M. to priſon, 

or not. Judgment was reverſed, Tueſday Fune q, 1724. 


= 


te. Tris, @— —Morris and others verſ. John Watkins. 
9 * = | N * | L | 
In an action at 75 8 HE plaintiffs declared againſt the defendant, as 3 


— 2 priſoner in cuſtody of the ſheriff of Monmouth, in 
— — — debt upon a bond for 1001. and the declaration was, Brid- 


of the declaration get Morris and the other plaintiffs queruntur de Jobem 
o_ Ferrer Watkins clerico, in cuſtodia Henrici Morgan armigert, vi 
cuſtody of the comitis comitatus Monmouth, virtute brevis domumnt reg's vocatt, 
ſheriff by virtue a latitat, e curia banci regis emanantis," et cidem vicecomiti u 
Zee. reh, de placito quod reddat e 100% Cc. And on be. 
that he render. Murrer the exception to the declaration was, that by the fu- 


to them, it muſſ 


be taken thr the Jatitat way ſued out by the plaintiffs, . Vide 1 Will, 119. 


- 
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tute of 4 & 5 V. & M. c. 21. / 3. it is enacted, that in Monat 


all declarations againſt any priſoner detained by virtue of ” 
- any proceſs ſued out of the king's bench, it ſhall be al- eos 

leged, in cuſtody of what ſheriff, &c. ſuch priſoner ſhall 

be at the time of ſuch declaration, by virtue of the proceſs 

of the ſaid court, at the ſuit of the plaintiff; and it did not 

appear by this declaration, that the defendant was in cuſ- 

tody at the ſuit of the plaintiff. And after this had hung 

two or three terms, this term June 20. the court gave 

judgment for the plaintiffs, for they would explain at whoſe 

ſuit the /otitat was, by the following words, de placits quod 

reddat cis, i. e. the plaintiffs, the 1000. for if the /atitat was, 

that the defendant reddat to the plaintiffs 1000. it mult be 


underſtood, at their ſuit, 
The King ver/. Godfrey. 


N order made upon the defendant to maintain a baſ- 1 n bder for 
tard child was quaſhed becauſe though in the com- the waintenance 
plaint it was alleged, the child was born in the pariſh of of daftard the 
Hitchin in Hertfordſhire, yet there was no adjudication by 3 
the juſtices, nor no words of the juſtices from whence it pari it was 
could be collected, in what pariſh the child was born. 2%: "tis not 
And a caſe was cited by Mr. Lee, the Queen v. Bidington, ;, alleged 1 
Paſeh. 10 Ann. where ſuch an order was quaſhed for this complaint ftated 
very exception. Mr. Lee for quaſhing the order, Mr. Co- + x" PY 
ningeſbye for maintaining it. | 292. pl. 229. | 
Rem. 36. pl. 59. Str. 437. 1 Barnacd. B. R. 326. 


The King verſ. Crowhuſt. 


H E defendant was indicted at the quarter · ſeſſions of An indiftment 
1 the county of Kent, as overſeer of the pariſh of — — 
Swanſcombe in that county, for diſobeying an order made by muß 2 
two juſtices of that county, whereby they ordered the church. Plicitly that an 
wardens and overſcers of that pariſh to pay 4 5. per week to e 
the keeper of the houſe of correction there for the main- ficient +0 fate 
tenance of one Baker a lunatic comitted to that houſe of redn by way 
correction, as long as Baker ſhould continue there in ems 
tody: and the indictment ſet out, that the defendant was 
2 of 3 — and had notice of the order, and 

requeſted to pay the 4. per week by the keeper of the 
houſe of eortection, but had _— paid it, 2 8 A l 
demurter to this indictment, it being removed into tibe | 
king $ bench by. certiorari, exception was taken by ſerjeant 
Baines, that there was no poſitive averment in the indict- 
ment, that the two juſtices had made ſuch an order; for 
t was only by way of recital, qued cum the two juſtices 
made an order, Oc. and for this reaſon two indictments 
were quaſhed for not obeying an order for receiving a baſ- 

: 5 | tard 
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Rex tard child, Salk. 371. the King v. Whitehead. And unlef 
there way ſuch an order, which ought to be poſitively al- 
leged, there could be no diſobedience of it. Mr. Reeve for 
(s) Vide Str. the king inſiſted, that in treſpaſs the (a) declaration will be 
622, e cor ill, if it is laid with a quod cum, becauſe then the whole decla- 
of 0. ration is but recital, and there is no poſitive averment at all, 
But an action for diſturbing the plaintiff, in enjoyment of 

| his common laid with cumgue etiam the plaintiff had a right 

of common, is good. 2 Med. 142. Styleman v. Patric, 

And he cited the caſe of the Queen v. Goddard and Carius. 

Trin. 2 Ann. B. R. ante 920. where in an indictment for 

forging the aſſignment of a leaſe, it was, guod cum toſlalun 

exiftit per quandam indenturam,. that J. S. demiſed, &c. the 

defendant falſe. fabricavit quandam afſignationem in ſcriptis of 

 , that leaſe, cujus tenor ſequitur in haec verba, and then ſet out 

the aſſignment, Ce. and exception being taken, that the 

leaſe was ill ſet out, becauſe it was with a quod cum, which 

is not poſitive ; yet Holt chief juſtice and the other judges 

held, it was well enough, becauſe it was only by way of te- 

Cital that the, leaſe was laid, but the forging of the affign- 

ment was laid poſitively, which was ſufficient, So here the 

order is only ſet out by way of recital, but the non-payment 

of the 45. per week, Cc. is politively alleged. Sed wn 

allocatur, for per curiam if there was no order, there could 

be no breach of that order, and therefore that ought tobe 

poſitively alleged. And as to the caſe of the Quan v. 
Carleton, the forgery was the offence, and that was pol- 

tively averred; however, though the court ſeemed then 10 

be of that opinion in that caſe, yet it was never adjudged, 

for the cauſe was not determined, nor judgmeat ever given 
upon that inditment. And the 'caſe cited out of Salkels is 

in point. And judgment was given for the defendant. 


. 
Cxownusr. 
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"Thr King ent Durthige. 


Ne ot . C. Str. 59. 8 Mod. 443. 
If «pany emer & N information was filed in this court agaioſt the & 
i 4 — {A fendant late mayor of Tiverton, for voluntarily ab- 


 nmea3 fora -ſenting himſelf the day appointed by the conſtitution of th! 
— 1 * borough for electing a perſon to ſucceed him in that oer 
E for the year enſuing, whereby the corporation was hind 


ſheriff retun from proceeding to the electi Sc. And iflue being 


= 5 ® aA mer o mm ww nm nu ct me a =o =o © = o& was a... as ww 


he 233. joined, on not guilty, a rule was entred into by conſent of 8 
ſtruck and re» the counſel on both ſides, that the ſheriff of Devon — 


turned accord- attend the maſter of the office with the freeholders 
onemptia him and that he ſhould name forty-eight out of the book, 


contempt in = 
to challenge t | | , 
array, the he may the pelle. And an attachment hall be granted agaluft him for it, m 


* 
1 
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each party ſhould ſtrike twelve a-piece, and that the ſheriff 
ould. return twenty-four reſidue of the forty-eight, pro 
friatione exitus in hac cauſa jititi ad proximas afſiſas in et pro 
comitatu pracdicto tenendas. Accordingly the maſter ſtruck 
the ſorty-eight, and each party ſtruck out twelve, but the 
defendant's agent ſtruek out three of the four hundtedors. 
Notice of this was took, when they were before the maſter, 
that there were dut four hundredots; and the defendant's 
agent was told, that if they were partial, they might be 
challenged upon the trial, and that they ſhould ſtand the 
laſt in the panel; and the proſecutor offered to conſent, that 
they ſhould not be upon the jury at the trial; and there 
was an attendance before lord chief juſtice Pratt about it. 
Yet notwithſtanding this, the defendants perſiſted in ſtrik- 
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ing them out. And when the cauſe came down to trial at 


laſt Lent aſſizes held for the county of Devin before juſtice 
Denton, the counſel for the defendant challenged the array 
for want of hundredors. The counſel for the proſecutor 
8 the rule of court and inſiſted, the challenge ſhould 

be received, But the judge ſaid; he would receive 
the challenge, and leave the parties, if it was à breach of 
the rule, to proſecute for the contempt. Upon which the 
counſel for the proſecutor pleaded the fule as a counterplea 
to the challenge; but Mr. juſtice Denton being of opinion, 
that the rule did not bar the defendant from taking this 
challenge, he allowed it, and the panel was quaſhed. 
Upon which a motion was made for an attachment againſt 
the defendant, for a contempt in taking this challenge, in 
breach of the rule by conſent. - And 'a day being given to 


ſhew cauſe, ſerjeants Chapple, Shepherd, and Eyre, and ' 


Mr. Huſſey, and Mr. Fazakerley, for the defendant inſiſted, 


that the taking this challenge was no expreſs breach of the 
rule within the words of it, becauſe the words do not ſhew, 
there was any conſent to wave ahy challenge. The con- 
ſent imports no more, than that the maſter ſhould ſtrike the 
Jury in the manner mentioned in the rule, inftead of the 
ſheriff returning it in the uſual way; and in theſe ſort of 
rules in the common pleas they make the parties expreſsly 
conſent, not to challenge for want of hundredors; which 
ſhews the opinion of that court to be, that without theſe 
expreſs words the rule would not reftrain ſuch challenges, 
and ſo have ſome rules been drawn up in this court: In 
es Elizabeth's — = = was, quod nulla calumnia fit 
aque parte pane eb. 740. the King v. X 
after aid 4 bar was 56d 4 ds, 


dus, that the defendant ſhould not challenge for want of 
22 1 but the court held, they could not deprive 
e defendant of the privilege of challenge, which the law 


allowed him. And fo is Seite 233 and that the defendant 
v 


antages, if by bis own 


was juſtly intitled to all legal 
Fr. "ab conſent 


be . 1 | red, a motion was made, that 
it might be added to the rule for the maſter to ſtrike the 
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N Conſent he has not barred himſelf from them, which he 
Bontoce, bas not done in this caſe. And in the firſt of this king, 
between the King and Sherwood, a motion was made, that 
| the-defendant ſhould conſent not to challenge for want of 
bundredars,' and the rule was drawn up ſo by conſent. Be- 
ſides, if it was a doubtful caſe, it would be hard to grant 
an attachment, now the judge of aſſize allowed the chal. 
lenge, notwithſtanding the counter-plea of this rule. On 
the other ſide Mr. ſerjeant n Mr. Reeve, ſerjeant 
Glide, Mr. Worth, and Mr. Webber, argued for the king, 
- that this was a plain breach of the rule, and a contempt to 
the court, and only a contrivance to put off the trial. And 
of that opinion was Pratt chief juſtice, and Forteſcue and 
| Raymond juſtices. For the conſent in the rule is, that the 
ſheriff ſhall return the twenty-four, reſidue of the forty. 
eight, for trial of the iſſue of the cauſe; but- the challenge 
to the array is a challenge to the return of this jury by the 
ſheriff, which the defendant had conſented the ſheriff ſhould 
return; and therefore it plainly defeats the effect, the de- 
fendant had , before conſented the rule ſhould have. And 
thaugh it is not in words expreſſed in the rule, that the de- 
fendants ſhould wave thiy ſort of challenge; yet it is a 
{trong implied waver of it, becauſe if this challenge is al- 
lowed, the trial cannot proceed, as the rule by conſent in- 
, tended: and it looks very like a concerted contrivance, 
only to put off the trial; becauſe if this array ſhould not 
be quaſhed for this challenge, the defendant would not be 
3 ; for if any of theſe hundredors had been partial 
and not indifferent perſons, the defendant might have chal- 
lenged them by the poll; but that would not have put of 
the trial, for then the jury might have been made up by the 
tales; but there can be no tales, when the panel is quaſhed. 
2 The caſes of the King v. Kiffin, 3 Keb. 740. and Stiles 233. 
were of trials at bar, where the party's conſent is not added 
to the rule, but the court makes it by their authority with - 
out ſuch conſent, But for trials at ni, privs the conlent 
of the parties is required, And an attachment was granted 
againſt the defendant abſolutely, June the 10th this term, 
by the ſaid three judges, Powys juſtice being abſent. - 


E - Burgeſs ver/. Bracher. 


2 EBT for 4 penalty of 401. for non-performance d 
8 A articles entred into between the plaintiff and defend- 
whip or ſt c for running a horſe-race. Upon ni{ debet pleaded, and 


other arms, an Ant, 
ollezation that a verdict for the plaintiff, ſerjeant Chapple moved in art 


he rode witbout cf jud t, that one of the agreements in the artic 
west dc of judgment, that one of the agreements 
—_— = is was, that the rider of each horſe ſhould ride ab/que fagoi 


unexceptic nable 22 IF TR And 
as an averment of performance after a verdict for him. 8. C. Str. 594+ 8 Mod. 239 

. Whether it wovld not be ſufficient upon demutrer. (a) | 
hy The teport in 8 Mod. is filenr as to this point ; and in Str, 594. the court js made to 6 
that the declaration would have been ill upon demurrer, _ ; 12 


#.% . TT _ VP 71H. DX [OO OPIN a REY 
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vel bacule, wel aliis armis, Anglice weapons, practer ocreas et 
calcaria ; and the plaintiff among the other neceſſary facts 
alleged in the declaration avers, that the rider of his horſe 
came at the time to the ſtarting place upon the back of his 
horſe cum ocreis et calcaribus, ſed ſine flagells et biculo, vel aliis 
armis, ready to ride the courſe ; and then ſets out, that the 
defendant was then and there upon his horſe juſt in the ſame 
manner, and that the plaintiff's. rider and the defendant 
then and there in forma praedicta being upon the ſaid horſes 
did ſtart and run, and the plaintiff's horſe won the race, 
Ec. ſo that this averment being, that the plaintiff's rider 
did ride abſque baculo et flagello, he might have either a ſtick 
ora whip, for the averment is, he had not both; but if he 
had either, he did not ride according to the agreement ; 
and therefore the plaintiff has not intitled himſelf to this 
action, becauſe he has not ſhewn, he ran according to the 
agreement in the articles. But the court ſeemed all to in- 
cline, this would have been good upon a demurrer, becauſe 
the averment being, that he rid abſque flagello et baculo, vel 


alits armis, Cc. that vel made the whole ſentence disjunc- 


tive, and was as much as ſaying, he rid without a whip or 
a flick, or other weapon: however, all the judges were clear 
of opinion, it was ſufficient after a verdict; and whether it 
would be good or not on a demurrer, it is certainly good 
after a verdi& ; for they could not but intend, that it was 
proved upon the trial, that the rider rid without either whip 
or ſtick, according to the articles ; otherwiſe the judge who 
tried the cauſe would not have permitted the jury to have 
found for the plaintiff, . And ſo the truth was, for it was 
tried before juſtice Raymond, Lent affizes at Taunton. And 
therefore judgment was given for the plaintiff, June the 
I5th, 1724. 1 Salk. 325. Holt's opinion; 1 Bulfr. 293. 
Cox's caſe; Cro. Eliz. 229. Hopkins v. Stafford; and 
Moore 239. were cited. And for the defendant Cro, Eliz. 
348. 1 Leon. 124, 5. were cited, deg | 
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The King veg. Hen. Chaveney. 

| 4 evarifilen T\HE defendant was convicted before a juſtice of 

wy res peace of the county of Leicefer, for (a) curling and 

vide poſt 1394, ſwearing a great number of oaths. And the con- 
nr * | 

but fee alſo viction being remaved into this court by certiorari, it un 


vide 8 Mod. 58. - | - (s) Vide 19 C. . c. 21. 


The King ves. Will. Chaundler. 


8. C. Str. 612, 8 Mod. 336, 3 Seff. Caf. g. pl. 8. 

HE defendant was indicted at the general quarter 
| ſoſſions of the peace for the county of Wilts, for that 
Alice Hunt exiftente gravida cum -foetu illegitimo, which ſbe 
affirmed to be by the ſaid M illiam Chaundler of Uphaven in 
the ſaid county begotten ; he the faid William Chaund 
praemiſſerum non ignarus, ea mtentione ad impediendum it 
firuendum evidentiam of the ſaid Alice, de et concernente pra. 
miſſa, et executionem juris pro crimine praediclo eludere, 18 Nr 
pembris anno domini Georgii regis 10, vi et armis apud Uphavi 
| praecdiflum in comitatu pradicto duxit et duci cauſavit the (aid 
Alice ad loca incognita, et perſonam ipfius Aliciae occuliavit 
Anglice did ſecretey and the ſaid Alice continue poſlea bucu(qu 
accultavit, et adhuc occultat ; in malum exemplum aliorum, a 
contra pacem dicti domini regis, coronom et dignitatem ſuas, &. 

To this indictment removed into this court by certiorar!, 
defendant demurred: and judgment was given for the de. 
fendant, that this indictment was not maintainable ; it () 


fed being no offence, for which an indictment would lie, # 


this fact is charged. 


was chat a ſætus could not be 


— Report in Str. 612, and $ Mod, 336, the ground of the determiai® 
(4 illegitimate. | | | | 
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Richard Aſton, Eſq. againſt Joſeph Blagrave. 


$. c. Str. 617, Fort. 206, and not quite ſo correctly, 8 Mod. 270. | 
N an action on the caſe for words, the plaintiff, after Tu aQionable 
the uſual character of his good bebaviour, ſet out, that l a juſtice 
whereas the firſt of Ofober 5 _ year — his * 4 raſa e 
reigu, and for many ore, he was and yet is a juſtice anda liar, wh 
of the peace for 4 — of Berks, and bebaved bimſelf — — 
juſtly and honeſtly in that office, that the defendant, in- office. vide ante 
tending to ſcandalize him, and bring him into diſrepute, 813. 
the ſaid firſt of Ofober at Wantage in Berks, _— a diſ- 
courſe with divers of the king's ſubjects de pracfato Ricardo, 
at de executione ſua officii ſui jufliciari ad pacem praadicli adtunc 
et ibidem in pratſentia et auditu quamplurimorum difti domini re- 
gis nunc ſubditorum tunc ibi pracſentium, falſe et maliticſe dixit et 
propalavit, et alta voce publicavit, de pracdicte Ricardo adtunc 
uno jufticiariorum pacis ut pracfertur exiflente, et de executione 
ſua officii fui praedifii, baec fila ſcandalgſa et defamatoria ver ba 
Anglica ſequentia, viz. Mr. Afton (innuendo the plaintiff) is 
a raſcal, a villain, and a liar; ad demnum 201. On not 
guilty pleaded, verdi& was found for the plaintiff, and da- 
mages given 24. 10s. And after ſeveral motions in arreſt 
of judgment, that theſe words were not actionable, becauſe 
they were general words of an uncertain ſigniſication; and 
words of heat only ought to be took in mitiori ſenſu, and could 
not be properly applied to the plaintiff as in execution of bis 
office : for which purpoſe ſerjeant Girdler for the defendant 
cited 1 Lev. 52. Bill v. Neal, in an action for words ſpoke 
of a juſtice of peace; he is a fool, an aſs, and a beetle- 
headed juſtice* after verdiR for the plaintiff judgment was 
arreſted by Feſſer chief juſtice, Windham and Ttoiſden jul- 
tices, contrary to the opinion of Mallet. Cro. Fa. 58. Sir 
John Hollis v. Briſcatu, Your maſter is a baſe raſcally vil- 
lain, -and is neither nobleman, knight, or gentleman, but 
n moſt villainous raſcal, and by unjuſt means doth moſt 
* villainouſly take other men's rights from them, and keeps 
n a company of thieves and traitors to do 4 Se. 
ſpoke of a juſtice of peace, held not actionable by three juſ- 
tices againſt two. Cafes in Parl. Price v. Devall, 12. Bur e 
he admitted, the (2) defendant might have been bound to (a) Vide ante 
his good behaviour. for ſpeaking the words in the declara- 2029- 
tion, But November the 26th this term lord chief juſtice . 
Pratt, my brothers Powys and Forteſcue, and myſelf, gave 
our opinions, that the words were actionable, they being 
laid to have been ſpoken of the plaintiff in the execution 
of his office, and ſo found: ſo that it is the ſame as if 
the defendant had ſaid, that the plaintiff is a villain in 
the execution of his office, a raſcal in the execution of 
his office, and a liar in the execution of bis office 3 
which carry with them a. great ſcandal, and in common 
underſtanding import a great imputation againſt the plain- 
tis integrity and behaviour in that office ; and therefore 
: none 


lony, but 
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% none of the caſes cited come up to this caſe. And judg- 
Biraczavs. ment was * for the plaintiff, Serjeant Webb counſel for 
the plaintiff, | | 


The King ver/.. Pollard and Taylor. 

| 8. C. a Seff, Caf. 10. $ Mod. 264. | 

| If a ftatute 5 5 H E defendants were ſeverally indicted for receiving 
— goods ſtole by one Fofter, knowing them to be ſtolen, 


| des — as for a miſdemeanour, contra formam flatuti. Upon not 


Is Cipal felon cannot be taken and convicted: but if the prin- 
meanour, an Cipal can be took, then the counſel for the defendants in- 
Min bin n ber filled, the receiver could not be proſecuted as for a miſde- 
a miſdemeanour meanour; and therefore it is neceſſary in ſuch an indictment 
cannot be ex- as this, to aver that the principal felon could not be taken: 
9 but in fact they ſaid Foſter was after wards taken, and tried 
it.d-es not ew for the felony, and acquitted ; and there is no ſuch aver- 
jibe pur ment in the indictment. But the judges beld, upon con- 
taken ſs as tobe aderation of the ſtatutes, that the (a) proſecutor had bis 
proſecoted and election, to proſecute either for felony or miſdemeanour; 
| — vide and though there bave been ſeveral indictments for ſuch 
77% offences, yet none have had any ſuch averment, as is infilt- 
ed on to be neceſſary by the counſel for the defendant. 
Mr. ferjeant Whitaker and Mr. Reeve for the king. Judg- 
ment was given for the proſecutor, Fune the 19th, 1724. 
(«) Sed vide Fort. 373, 374 


Serle adminiſtrator of George Serle verſ lord 
Barrington adminiſtrator of Mr. Wildman. 


Weng „ „ but no Judgment, $ Mod. 278. 
A new trlalcan® I N debt upon an old bond dated 1695, the defendant 


3 pleaded payment of the money in the condition before 
has been non- the action brought, according to the act for amendment of 


due andthe the law 4 Ann. c. 16. / 12. and iſſue being joined upon it, 


2 vides Wut. at the trial the deſendant inſiſted on the length (a) of time, 


146,332. Cowp. ag a preſumptive evidence that the money was paid, 

pea am t Ne plaintiff to prove payment of "be intereſt, 8 
by the — o anſwer which the plaintiff produced the bond, ,with 
the receipt of two indorſements upon it under the obligee's hand of te- 
intereſt upon ® ceipts for intereſt, one dated in 1699, and the other in 


years after the 1707» But Pratt chief juſtice ſeemed to be of opi- 


DDr 


— 


date ond — 5 nion, that theſe being only entries under the obligee's 


time betore 4 1 
commencemeat of an aRion vpon- it, is admiffible evidence to tebut the pteſumptian ariing fr 


the 2xe of the bond hat it was paid, 8. C. cit. 3 P. WMI. 397. vice Str. B27- 
(a) Vide 3 P. Was. 395, 398. Burt. 434, 1963. 1 T. R. „ 


NJ) 


* 
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band, who had the bond in his cuſtody, and might enter r 
what he'pleaſed upon it, could not be evidence for bim, nor 5 Agron. 
for his adminiſtrator, though they would have been good | 
evidence againſt him, that the intereſt was paid: and there- 
fore he did not ſuffer them to be given in evidence to the jury, 
but told the counſel for the plaintiff, he would give them 
leave to move the court for their opinion. And thereupon 
the plaintiff's counſel ſuffered the plaintiff to be nonſuited. 
And now the 18th of June this term Mr. ſolicitor general 
Wearg and Mr. Faxalerliy moved the court upon the caſe 
28 before ſtated, and prayed, that the nonſuit might be ſet 
aſide, and a new trial granted. But Forteſcue and Raymond 
juſtices were of opinion, that the nonſuit being recorded, 
the plaiatiff was out of court, andcould not have the motion 
granted. And the motion was denied. Afterwards a new 
action was brought on the ſame bond, and on the trial before 
me, I admitted the indorſements to be read, and the (a) jury 
found for the plaintiff, Upon which a bill of exceptions 
being tendered, I figned it. And afterwards judgment was 
given for the plaintiff, and on error brought affirmed in the 
houſe of peers. 3 Bro. Parl. Caf. 535. 
(a) According to the ftate of the caſe in 3 Bro. Parl. Caf, 536, other circumſtantial evidence 
was given to induce the jury to believe the bend was net c. ; 


| 
* 
| 
| 
[ 
( 
| 
| 


The inhabitants of St. John Baptiſt in the De- 

viſes againſt the inhabitants of St. James in 

Biſhops Cannings. | | | 
8. C. Str. 594. Set. and Rem. 140. pl. 159. Fort. 421. fol. 156, and with 

; the order of ſeſſions at large 8 Mod. 235, : 
"Fax juſtices by an order removed Warren from St. An apprentice - 
Jobn Baptift to Biſhops Cannings. Upon an appeal to who works in 
the quarter ſeſſions they quaſhed the order of the two juſ- —— . 
tices, and ſent him back to Saint Job Buptiſl, as the place ther gains a 
of his laſt legal ſettlement z which orders being removed aulement in 
into the king's bench by certiorari, the order of ſeſſions pike av ; 
ſtated the fat ſpecially, viz. that Murren was bound by his Burn, Poor, 
father apprentice to J. 8. who lived in St. Fobn Bapti/?, by — 
indenture for ſeven years, and Warren ſerved his time, but 75 Set. and 
never lay one night in St. Jobs Baptifh, but worked there, Rem. 121. pb 
and at night came and lay with his father at Biſhops Con- 
ningt, his father all that time finding him meat and drink ; 
(except fair-days, market - days and Saturdays, when he eat 
with his maſter) and waſhing and lodging, according to his 
covenant in the indenture of apprenticeſhip. And Forteſcue 
and Raymond: juſtices” (Pram abſente, and Powys dubitante) 
quaſhed the order of ſeffions, becauſe binding an apprentice 
and ferving will not make a ſettlement, but the ſettlement 
5 1 cannot be, but where the par- 
« une BO 1 pats 
ß 19h 
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fatr. Hun. Steph Xt Bi ggs | againſt William Benger and 


9 Geo. B. R. - 
/ Richard Greenfield. 
wy | 8. C. 8 Mod. 217. 5 1 4 
_ Tho? one of ſe. H E plaintiff brought an action of treſpaſs againſt 
P the defendants, for that they the goth of September 4 


ſuſters judgm: nt 


by defaul', the Geo, vi et armis the houſe, barn and cloſe. of the plaintiff's 
* _ at Manningford in the county of Wilts, broke and entered, 
ar7efled, ifit ànd the goods and chattels of the plaintiff, wiz. 100 quar- 
afterwards ap- ters of wheat, &c. there faund,, took and carried .away, 
pears vpn ive and converted and diſpoſed to their own uſe 3 necnon that the 
intiff was not defendants 21 September 4 Geo. broke and entered into an- 
intitles to main- other houſe and cloſe of the plaintiff's at Manningford afore- 
dat ast F aid, and kept him out of poſlefion from the aid 21ſt of 
| them, S. C. September to the exhibiting his bill; damage 200, And 
8. 610. vide judgment was given againſt the defendant Berger by default 
ance 1020 these but the defendant Greenfield pleaded in bar as to the vi 4 
cited. _— and all the treſpaſs praeter intrationem domus horrei u 
In an action vſorum praediftorum, et captionem aſportationem et diſpoſui- 
2 _— the ſaid goods and chattels, not guilty. Upon which 
ſeixiog ans iſſue was joined. As to the ſaid entry into the houſe, bara 
ſelling goods if and cloſes aforeſaid, and taking, carrying away, and di 
ir appears zer poſing and converting the ſaid goods to his own ule, be 
the plaintiff gave Pleads, that before ſaid treſpaſs, viz. March 25, am 
one of the de- Domini 17 1.3, the ſaid William Benger demiſed to the plaintif 
ev one meſſuage and five cloſes with the appurtenances, d 
them, be will Which the ſaid houſe, barn and cloſes mentioned in the de- 
| PR claration are and at the time when, c. were parcel, to 
© jog hu aden Hold to the plaintiff from the ſaid 25th day of March for one 
avainſt any of whole year from thence next following, and from year (0 
2 Str. year, as long as it ſhould. pleaſe the ſaid William and Steph 
% '  rendring 20/.perannum rent, papable at every year's end thit 
the plaintiff ſhould occupy the premiſſes: that the plaintif 
entered the 26th of March 1113, aud held them to the 251 
of March 1715. and becauſe: 804. for four years rent wa" 
arrear, he as ſervant of the ſaid William Benger, and b) 16 
command entered into the ſaid houſe, barn and cloſes (08 

doors being open) and took the ſaid goods as a diſtreß, 

carried them away, and put them into a pound overt; 
thereupon the plaintiff requeſted and gave licence 9 
the » defendant Richard to fell the ſsid: goods, aud 
pay the money ariſing thereby to the). ſaid M illam 1 
werds ſatisfaQtion of the laid 80 J. 40 him ſo due for f 
per quod the ſaid defendant: Richard. virtute. refuiſtin uw” 
licentiae. praeditiarum-; then - god. there fold the ſad 8 
and chattels, and the, -money from thence ariſing —— 
Where intire ing to 40% and no more, ſhe paid to the fwd N 
23 towards ſatis faction of. the ſaid 83 L . guar ſun 
of teveral motiers,- UH {1dgtnent cant be r 
ante 329- vide poſt 13832. Doug]. 696. - 44851 8 n wah fe 
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frattio ot intratio domus horrei et clauſerum pracdictor um et bono- 
rum et catallerum captio aſportati et diſpeſitio, &c. The plain - 
tiff replied, quod praadictus Ricardus de injuria ſua propria 
diebus et anng ſupradidtis in the declaration mentioned prae- 
. difia domum bor rea et clauſe fregit et intravit, et bona et catalla 
of the plaintiff took, carried away, and converted to his 
own uſe; abſque. hoc that the plaintiff licentiavit eundem Ri- 
cardum ad vendendum bona et catalla praedicta, as in the ſaid 
defendant's plea is alleged, &c. The defendant rejoined, 
that the ſaid Stephen licentiavit. the ſaid defendant Richard to 
ſell the ſaid goods and chattels, as he had alleged; et de hoc 
ponit /e ſuper patriam. And the plaintiff joined iſſue, and a 
venire was awarded, as well to try that iflue, as to. inquire 
what damages the plaintiff ought to recover againſt William 
Benger : and a verdict was found for the defendant. Richard 
upon the iſſue, and the jury aſſeſſed damages againſt . Ben- 
ger 891. coſis 40 6. A motion, having been made, that the 
judgment ought to be arreſted againſt Benger, ſince the jury 
had found, that the plaintiff had licenſed the defendant 
Greenfield to ſell the goods, which went to the whole, the 


jury baving aſſeſſed intixe damages againſt Benger; a rule 


was made to ſtay judgment, until, c. The 8th of Novem- 
ber ſerjeant Webb and Mr. Gapper moved for the plaintiff, 
that the rule might be diſcharged, and that the plaintiff 
might have his judgment againſt Benger. And they ſaid, 
the difference was, where an action was brought upon a 
contract, which was joint in its nature, againſt ſeveral de- 
ſendants, and where upon a tert, as for a treſpaſs ; in the 
firſt caſe, if one pleads a plea that goes to the whole, and 
upon iſſue joined it is found for him, and the other lets an 
interlocutory judgment go againſt him by default, the plain- 
tiff cannot haye Nual judgment againſt him ; ſo is x Lev. 63. 
Porter againſt Harris, In covenant againſt two for not 
building a houſe for the plaintiff. according to their cove- 
nant, judgment was againſt one by default, and the other 
defendant pleaded performance; and it was found for him, and 
judgment was arreſted as to him who let judgment go by 
default, becauſe in covenant, debt, or otber. contract, which 
1s joint, one cannot be convicted without th other, and by 
the verdict for one defendant, that the covenant is perform- 
ed, it appears, the plaintiff has no cauſe of action. But 
lays that caſe, in treſpaſs one deſendant may be guilty ol 
the other not. In Cre. Fac. 134. Marler v. 4iliffe., an 
Eylett > treſpaſs for taking of a gun and dagget from him; 


A. juſtified, becauſe the Plaintiff aſſaulted J. S. with them, 


and for the ſafe. guard of J. F. he took them. from the plain- 
tiff; E. pleaded not guilty ; the plaintiff, replied again& 
bim who juſtified, de ſon tort demejne, and the ifſue was found 
for the defendant A. and the ſame jury found E guilty; and 
damages and coſts ;; and upon a motion in arreft of 
8332 judg- 
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judgment for E. the court beld, that the plaintiff ſhould have 
judgment, becauſe E. is found guilty, and cannot take ad- 
vantage of A.“ juſtification; for it ſhall be intended, he 
took the gun, Sc. at another time without cauſe : but if 


one defendant juſtifies by the gift of goods, ſo that he de- 


ſtroys the plaintiff s title, and ſbews that he has no cauſe of 


acton, which is found for that defendant z no judgment can 


be agaioft the other defendant, thovgh he is found guilty; 
becauſe it appears to the court, the plaintiff had no cauſe 
of action. They cited alſo 1 Salk. 23. where in an indebi- 
tatus Age 2zainſt J. and B. and judgment againſt 4. by 
default; B. pleaded payment, and ifſue thereupon ; Hot 
chief juſtice at ui prius ſaid, that no finding upon that iſſue 
could diſcharge A. for he had confefſed the whole. To ap- 
ply this to the preſent caſe, they ſaid this was an action of 
treſpaſs, and therefore judgment might be - againſt one de- 
fendant, and the other found not guilty at all; that the 
matter upon which iſſue was taken and a verdi& found for 
the defendant Greenfield, did not go to the whole, but only 
as to the converting and diſpoſing of the to his uſe, 
viz. that it was done by licence of the plaintiff ; but the 
licence did not go to'the breaking and entry of the houſe, 
c. And as in the before cited caſe in Cre. Fac the court 
intended, that E. who was found guilty, the gun, C. 
at another time; ſo here the court would intend, Benger's 
aſs was committed by him at another time; and there- 
fore the plaintiff ought to have his judgment againſt Benger 
F contra it was argued by ſerjeant Eyre for the defendant 
Benger, that if in a plea perſonal againſt divers defendants 
the one defendant pleads in bar to parcel; or which extends 
only to him that pleads it, and the other pleads a plea that 
goes to the whole; that laſt plea ſhall firft be tried, becauſe 
t goes to the whole, and the other defendant ſhall have d- 


5 vantage of it; for in a perſonal action the diſcharge of one 


is the diſcharge of both. Co. Lit. 125. So it is held in 
that caſe in Cro, Fac. 134. that if one of the defendants ju- 
tifies by a gift of the goods, which is found for that 
ant, no judgment can be given againſt the other deſendant, 
becauſe jt appears to the court, the plaintiff had no cauſe aſ 
action. So in this caſe, the verdict having found, that the 
goods were ſold by the defendant Greenfield by the plaintif's 
icence ; that goes to the whole, as to the diſpoſing 300 
converting the to the defendant's uſe-; and the d. 
mages being aſſeſſed intire againſt Berger, no _ 
could- be given for the plaintiff againſt bim. Of w 
opinion was the whole court for thoſe reaſons, and jut 
ment was abſolutely arreſted. R | 


1 
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3. c. 6 Mod. 319. but not fo fully reported 8 Mod. 319, and with ſome differ 
7 . ence Str. 608, ain: 

Dward Harriſon 18 December 10 Geo. informed two juſ- If « flatote 
E tices of the — for the county of Bucks, reſiding near — — 
the pariſh of Princes Riſeborough in the ſaid county, that the cer:ain houſes 
defendant the 3oth of Auguſt then laſt paſt at the ſaid pariſh —— „ 
was, and long before had been, a maker of candles for ſale, and that in ce af 
upon the ſaid 3oth of Augu/f? at Princes Riſeborough aforeſaid an entry by 
did make uſe of à certain houſe in Princes: Riſeborough afore- — mage 
ſaid, for the making and keeping of candles for ſale, that impoſens penalty 
Caleb Wilſon being then and there an officer of and for the upon the bouſe. 
duties of exciſe, and for the duties laid upon candles in and — 
by the ſtatute duly appointed, purſuant to and in execution in dung certain 
of the power ts ſuch officer given by the ſaid ſtatute, upon — ia — 
the ſaid zoth of Augu/t, at Princes Riſeborough aforeſaid, did 1 fie 
lawſully enter into the ſaid houſe (ſo made uſe of by the de- information and 
fendant for making and keeping of candles for ſale) to take ww men 
an account of the quantity of the candles, which had been teres lawfully 
there made ; and that the ſaid Min then and there finding they need not 
ſeveral quantities of candley lately made by the defendant — 2 
{of which no account had been before taken) and certain or night. 
cales and weights being then in the faid houſe proper for 
weighing of candles, the ſaid Vilſo# did then and there re- 
queſt the defendant to permit him to uſe, and to affiſt him 
in uſing, the ſaid ſcales and weights, for weighing the can- 
dles aforeſaid, to take an account of the quantity thereof; 
but the defendant then and there did not permit the ſaid 
Wilfen to uſe, nor aſſiſt him in uſing, the ſaid ſcales and 
weights for weighing the ſaid candles, in order thereby to 
take an account of the juſt quantity thereof; but did then 
and there refuſe ſo to aſſiſt the ſaid Mien in weighing the 
ſaid candles, and alſo refuſed to permit him to weigh the 
fame; contrary to the form of the ſtatute, &c. whereupon 
the defendant forfeited 10/. &. Upon this information the 
defendant was regularly convicted of the facts therein con · 
tained, ind they gave judgment, that he ſhould forfeit 10/. 
one moiety to the informer, &c. To this conviction re- 
moved into the king's bench by certiorari Mr. Lee for the 
defendant took an exception, that it did not appear, that the 
entry of Mien the officer into the houſe was lawful ; for by 
the ſtatute of 5 Ham. c. 9. 1 10. the officer may by day or 
night (but if it is in the night it muſt be in the preſence of 


the conſtable,” We.) enter into the houſe, &c. now here it 
is laid, that Wilſon entered the 20th of Auguſt, but it is not 
ſaid, whether by day or night; It might be in the night, and 
then it was not lawful, becauſt it is not ſaid to be in the 
preſence of the conſtable, tc. and if che officer's entry was 
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face of the information that it was wrong, and therefore the 
court will not intend it was ſo, when the infonmation and 


_ lawfully, the defendant would have bad the benefit of it in 


to ſay, he ſwore ſuch an osth, ;or made ſuch à curſe, a bun- 


Geo. B. R. 


An allegation 
| that a perſon 


made a note in ; "00 
eren. dy N fecit guandam notam ſram in ſexiptisy. vocatam à promiſſon 
promiſed to 


pay, Te, implies 
that he ſigned it, 


R. acc 
1484, 1 


, poſt 
$43» 


juſtice, ' Fortgcus and Ruymond juſtices, Powys juſtice abſent. 


i Tur defendant was. ponviäed .upon te). 6 & 13 


| fendant- became liable to pay the note to the plaioth 
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not lawful, the defendant was not obliged by the act to afiit 
him in weighing the candles, or to let him have the ſcales. 
But to this it was anſwered by Mr. Reeve, and held by the 
court, that the entry in the houſe is laid in the information 
to have been made lawfully, and it does not appear upon the 


conviction ſay, he entered lawfully. If it had been us- 


his defence before the juſtices. The information purſues the 
clauſe of the act, for this conviction is founded op /. 1. And 
the conviction was affirmed Q#zber 26, 1724, by Pratt chief 
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1 infor ſwearing-a hungred oaths, wiz. by Ge 
and a hundred curſes, via. Gd dn you. And ſer- 
jeant Darnal/ took exception to, this convidtion, that the 
oaths and curſes ought, 10 have been ſet out a hundred times 
each particularly. Sed nen allacatur; for (4) it is ſufficient 


dred times. ut then the, conviction. was quaſhed, beca 
the record was, that the witneſs pragfitit ſacramentum, C. 
whereas it ought to haye been in the preſent. tenſe pragfit.. 
3 (a) Vide ante 136. 94. 0 Varg G. 2. c. 2. 

Coe e eee ee e en ee e 
Richard Eliot verſe Markow Cooper. 
. C. Str.6og, 2 Men. 
1 N. caſe upon à promiſſory note the plaintiff declared, 

that the defendant the gth. of September 15 23, ahud, Ce, 


note, per quam. quidem notam the defendapt,prowiled to pi 
to Matthew Coates vel ordins three months after date 22 
105.. for value received; that the money being unpaid, me 
ſaid Coates afterwards indorſed it to be paid io the plain a 
order for value received, of which the deſendant bad ne- 
tice ; whereby, and by force of the ſtatute, &c. the de 


Sc. To this count the defendant demurred ; 199d Of 
mutrer being joined, Mr. Crowle for the defendant 
an exception, that the ſtatute of 3 C 4 Au, ch. % 


which enables parties, to whom or order promilory 
are payable, to indorſe the ſame, and intitles the ind 


to bring an action in his own name, extends only to = 


r i.e... cw 3c i i 
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* 
; 
e 
$ 
e 


note; and therefore it is nat ſuch a note as by the ſtatute is 


Mich. Term 11 Georgii regis. 1377 
made and ſigned by the perſon that makes the note; but Ercior 
in this eaſe it is not alleged that the defendant ſigned the bo 


, Coor Theo 


indorſable over, nor can the indorſee maintain an action 
upon it. It is poſſible indeed, it may be a ſufficient note to 


be evidence of money lent, Cc. by proving the note to be 


writ by the deſendant or his direction; but that will not de 
z ndte within chat act. But non allocatur, for my brother 5 
Feriſeas eiting the late caſe of Taylor v. Lobbins, Str. 399. 
as: exactly being this caſe in point, whetein notwithſtanding 
this very exception the "plaintiff had judgment, becauſe it 
was ſaid, fecit notam ſuam per quam promiſit ſolutre, which 
implied it was ſigned by the defendant, which caſe Pratt 
chief juſtioe remembred, judgment was given for the 
plaintiff, nan dee OR LA OL ; 

" 120 bis) 37 8 ffs SF AN . F 

$4.4 4 x I 5. of 97 *" 2 | 4 k \ 2 " . 

Tribe King verſe, Plympton, | kc 
| N information was erhibited againſt the defendant; *Tis criminal to 
A which ſet out, that king Fames I. by bis letters pa- vp mms 
tent dated the 10th of Auguſ in the 1 3th yer of bis reign, any man who 
incorporated the inhabitants of Tiverton in comitatu Devon; bes a voie in the 
by the name of the mayor and burgefſes of the town and pa? armor beg —4 
riſh of Tiverton m comitati Devon, that they ſhould have a. corporation. 
mayor, twelve capital burgeſſes, and twelve afliltants, who vid Burr. 2494. 
ſhould be the common eouncil ; that the mayor, capital . 180. 
burgeſſes and affiſtants, or the greateſt part of them, every 
year, on Tueſday' next after St. Bartholomew, ſhould ehuſe 
one of the capital burgefſesto be mayor for a Whole year 
next enſuing,” and then appoints him to be ſworn, &c. which 
letters patent the inhabitants accepted, and ever ſince acted 
under; that the roth of Fug 10 Gro. one John Upcott, 
Eſq. was and is a capital 'durgeſs'of the ſaid town and pa- 
fiſh, and alſo one Millam Hewitt was then and'is one of the 
aſſiſtants, before that time in officium il lud debito modo electus 
et pracfactus; and the aid Villiam Hewett" as ſueh aſſiſtant 
had a vote in the election of the mayor and other members 
of the town and pariſm aforefaid, viz. at the town and 
pariſh aforeſaid: and that then there were and are now 
within the ſaid town and pariſh and among the members 


thereof parties diſagreeing among themſelves, and mutually 


promoting contrary intereſts! to one another: that the de- FLY 
fendant being then and fill be other of the aRants of the Vs b, he 
faid town and pariſh, intetiding tbe ſree electiod of a mayor cence u t- 
then next to be made, andthe free election of other men era fe fler 
bers of the ſaſd town and *patiſh, then foo to be made. ot — to 
to diſturb,” and to raiſe coufuſion in the goverament of he wow the pre- 
r eee 
a righe to 


- ote t it l, bet neceſſary t6 ſer ous the-clavſes of the corforition'charter Which enabic pion. 


884 h town 


b / 
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Aton and pariſh aforeſaid, a little before Tugſday next after 
pirur ron. 3% Bartholomew (that day being the day appointed by the | 
| * ſaid letters patent for electing the mayor) and upon and 
| about which day the election of the other members of the 
. ſaid town and pariſh was then intended to be made, ſcilicet 
10 Augufti 10 Geo. apud villam et parochiam pracdifiam nequi- 
ter adviſate et corrupte tentavit infligavit tirgebat et ſollicitauit 
pruadictum Willielmum- Hewett, then and there being one of 
the aſſiſtanis of the ſaid town and pariſh, and having a vote 
in the election of the mayor of the ſaid town and pariſh, 
and alſo in the election of the other members of the (aid 
town and pariſh ſoon to be choſen, fuffragium ſuum ad eledii- 
nem majoris villae et parechiae pradifine adtunc proxime fiendan, 
ac in elettione aliorum membrorum villas et parochiae pracdiftet 
tunc cito eligenderum, dare pro et in intereſſe adtunc promt: 
within the ſaid town and pariſh as well by the ſaid defend- 
ant as the ſaid John Upcott : and to perſuade and promiſe 
the ſaid William Hewett to give his vote in elefione illa for 
and in that intereſt, the defendant then and there unlawfully 
and corruptiy promiſed, to pay the ſaid M illiam Hemet 
. - $ool. upon condition that he Would give his vote d da- 
 fionem illam pre et in, intereſſe alle ; in maguam obſ{rudtionen 
_ liberate et pacificae elefiionis majorts et aliorum membrorum villa 
at parochias praadictac, at in incitationem confuſtonis in cadim tt 
 ſubverfiinem boni regiminis et gubernationis willae et parachiat 
illiu, et magnam violationem libertatis et privilegiorum inbab- 
tantium ejuſdem, &c. Upon ngt. guilty pleaded, the defend- 
ant was found guilty. And Sir Thomas Pengelly the king's 
ſerjeant moved in arreſt of judgment, that by fo much of 
the charter as was ſet out in the information it did not ap- 
pear, that the deſendant or Hewett as affiftants had a right 
to vote at any election but of that of a mayor z. and if there 
are any clauſes in the charter, which enable affiftants. to 
vote at the election of other officers, they ſhould have been 
ſet out ; for want of which it is-informal ; and it is not ful- 
ficient to ayer, that Hewett had.. a, right to vote at the elec 
tion of the other members of the corporation; but the 
offence charged is, for ſoliciting Hewett to vote, not only 
at the election of a mayor, but alſo of the other members; 
which is laid as one intire offepce, and the fine mult be for 
the whole; but it ought not to be for ſoliciting Hewett '0 
vote at the elections of the other members, becauſe he had 
no right to vote at them. Then ſerjeant Pengelh urged, 
bere was, no offence at all charged; for. it is lawful for 
4 3 one member, of a corporation” to aſk or perſuade ant 
do vote for. his friend, and if be made ſuch a promiſe 35 
in this information, it will be no crime, without ſhew- 
ing the fact done, that the money was paid, and acce 
buy Hewett. Beſides the election of the other member 


4 24 . 4 2 ; might be only of common- council-men, who are not mag!” 
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trates, but only in the nature of private perſons: and in Rex 


ſuch caſe the offer of money to vote for them would be no p., Anre- 
offence puniſhable by information. Inticing an apprentice 
to leave his maſter's ſervice is not indictable: 1 Salt. 380. 
the King v. Daniel. And the promiſe bere is void, becauſe 
there is no good conſideration for it, But the court were of 
opinion, that to bribe perſons, either by giving money or 
promiſes, to vote at elections of members of corporations, 
which are created for the ſake of publick government, is an 
offence for which an information will lie, aud that Hewet:'s 
right to vote was ſufficiently laid. And judgment was given 
againſt the defendant. . 28 


The King ver. Sympſon. 
| 8. C. Str. 60g. : 
Ae out of this court directed to Dr. King The court can- 


archdeacon of Colchefler in Eſſex, to the defendant his — 

urrogate, aut alli judici in hac parte enti, commanding particulardiocele 
him to ſwear Mr. Rodney Fane one of the churchwardens of nie. 
the pariſh church of All Saints in Colchefler. To which the *"* 
defendant returned, that before the writ came to him, and 
before the writ iſſued, vis. 20 April laſt, the biſhop of Len- 
don inhibuit the ſaid Dr. King then and yet archdeacon of 
Colchefler, cujus minifter et officiarius the defendant Barnaby 

adtunc ſuit et adbuc «ft, ab wlterius procademdo de vel in 
re five negetio pracdicto, et perinde totam juriſdictionem in ea 
parte ſuper ſe ſuſcepit ; quodgue inhibitio praadicta adbuc remanet 
In ſus vigore et virtute, et his de cauſis the ſaid Rodney Fans into 
the ſaid office, &c. admittere et jurare non poteft nec debet prout 
her breve praodictum praccipitur. Mr. Reeve took exception 
to this return, that it is not averred, that Cokbefler is with- 
in the dioceſe of London; for if it is not, the biſhop's inbi- 
bition is void; and the court cannot judicially take notice, 
that Colcheffer is within the dioceſe of Londen. uod fuit 


conce am, and | 
rn, | TONNE Cy CT ns. 


The King verſ. White. 
8. C. $ Mod: 325. 

O a mandamus directed to the archdeacon, to ſwear a On a mandamus 

; churchwarden, he returned non fuit cleflus ; upon 2828 
opening which, Mr. juſtice Forteſcue ſaid, that it was ſettled, fees in » — 
and had been often ruled, that the archdeacon could des led 
_ Judge of the cleQion, and therefore this return was * 
B. hereypon a peremptory mandamus was granted, not returs that 

t note, it was certainly wrong, for. the return was a be prion be is 
good return, and has often been made made to ſuch N rſt 
4. 

— 5. 1. 14. —_——— D,'cont, x Barnard, B. K. 412. vide Pty 298. | 


1008, Burr, 1 
- mandg- 
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mandamus, and actions brought upon the return, and tried: 


vide Pohl, WINES: ee 4% . 


Mb January 
furrendered the great ſeal into þ 


17245 


. 1 » 


s, The vat! if Mateleskeli 
majeſty” 1 'who was Pledf- 


ed to deliver it in council at St. Fares! s the 12.097 of January 
. bar 


fo Sir Joſeph Jekyll maſfer of the Roll, 


and myſelf, where we took our ub "of offs 


XN traut. 


Note, All Ain ie term 1524 5 1 attended. in Chancery 
as one of the commiſſioners of the great ſeal. 


on Gier, 
as lords garnier 
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Emorandum, That Sir John Pratt night, chief juflice 
of the king's bench, died Wedneſday February the 24th 
laft paſt, an I was created chief juſtice in his place & a writ 
bearing teſte March 2. and was fworn inte the office March 


1381 


— fellers Sir Joſeph Jekyll hnight, maſler of the Rolls, | 


and Sir Jeffery Gilbert Inigbt, one of the barons of the Exche- 
guer, then two of the lord commi 


for the cuſtody of the | 


great ſeal, at the Rolls; notwithflanding which- I continued one © 
of the commiſſioners of the. great ſeal, .. And James Reynolds 


eſquire, ſerjeant at law, was ſworn at the Rolls one of the judges 


of this court in my place, before the three lords commiſſioners of 


the great ſeal, after his return from the Weſtern circuit. 


* + 
" 


o 
ee 


* * 


TT 1 ———-»„V-— — 
8.0. $ Mod, 370, 2 £0 q | 


: +3 5 


L 4 


X HE plaintiffs 


brought an action of treſpaſs againſt fo an at by 
of 


the defendants, and declared, that. the defendants &veril, if an 


the 24th of May, 8 Geo. at [ghſam in Kent, clauſu — | 


domum et horreum ipſius W illielmi Maddox fregerunt et intrauve- injucs fome of 


runt, ac diverſa bona et catalla ipſorum Willetmi Maddox ct R- 
berti Godfrey, vin. unam vaccem, and ſeveral others particu- 


a verdict for the plaintiffs againſt all che defendants, and 


gave them 20 l. 9s. damages beſides coſts. And Hilary + 


term 10 Geo. 1723, Mr. Fazaterley moved in arreſt of judg- 
ment, that the two plaintiffs had joined in an — 
treſpaſs for breaking and entring the cloſes, houſe and barn 


the plajne f 
only, and inatire 


larly mentioned in the declaration, adtunc et ibidem . — * 


et aſportaverunt, &. On not guilty pleaded, 3 ment ſhall 


«raked. 


to which one of them, vis. Robert Godfrey had no title; 
” | and | 
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Mavvox and by conſequence, if judgment ſhould be given for the 
Tarte. Plaintiffs, Godfrey would recover damages for breaking the 

houſe, Cc. to which he had no right, and had ſuſtained 
no damage by the breaking and entry thereof. Of which 
opinion the lord, chief. juſtice Pratt and the other judges 
ſeemed to be, and therefore a tule was made, to ftay the 
judgment, till it ſhould be moved by the plaintiffs, And 
afterwards it being moved this term May the 7th, myſelf 
and my brothers Powys and Forteſeue being clear of that 
opinion, judgment was arreſted abſolutely, abſente Reynolgr, 


7 


Steed ver /. Layner. 


Notice mott be vp Ek execytion of a-writ of fire fi inquiry was ft 
1 . & aſide, upon a motion of my brother bie, de- 
writ of ſcire cauſe no notice was given of the time the writ was tobe exe- 


geri cuted, for which purpoſe it is neceſſary to give notice; and 


2 Mod. $05.7 To it was held before in the like caſe, Tin. 9 Geo. B. R. nd 


$ 
R. acc. Str. «35. an inquiſition took on ſuch a writ ſet aſide, And it is not 
8 and like executions by elegit, or on extents, in which caſes notice 
Prat Rex. C.B. is not uſually given. | | 

Bur notice need not be ginen of the execution of an elegit, or an extant, 


V+ 


2 ez. | * ver. Bache. 
—— 3 H E plaintiff brought an action on the caſe againſt the 
be recovered in deſendant for money laid out and neceſſaties provided 


_ an ation ſor by the plaintiff for the defendant's ſons, to whom the plain- 


which oecurres tiff was by the defendant appointed their — Yap and the 


after the com. plaintiff laid the promiſe to be made by the defendant to the 

- 5 "ogg plaintiff 19 June 1718. to pay the plaintiff for the necefs- 

R. acc. 1 Vent. ries be ſhould provide for the ſons, and the money he ſhould 

— - lay out for them, &c. and avers he continued their tutor for 
— five years and nine months, and during that time f 


Sed vide H 
— them neceſſaries, Ic. which came to 140 J. Judgment v 


Str. 2095 Bur. given againſt. the defendant by nil dicit is C. J. and the writ 


3 of inquiry. was executed the 3d of February 10 Gee. 1723 


— — and the inquiſition found, that the plaintiff ſuſtained di- 


given if judg- mages occafione praemiſſorum ultra miſa et cuſlagia 1290. 9, 
— . and 11d. And final judgment being given for the plain- 
whole, it Gat). tiff in the common pleas, the defendant brought 2 wit 
b> arreſted. K. of error in the king's bench. And Adonday Moy 3: 


ec. ante 329." this term the judgment of the common pleas was be. 


12372, 1387. - : - 
wade Doug). 696. verſed, becauſe the jury on. the writ of inquiry have ges 
, damages for neceſſaries provided after the action _—_ 
ed, and to a time after the writ of inquiry was execu * 


o 
* 


1. 


abr rr 


Faſter Term 11 Georgii regis. 
for the promiſe being laid to have been made the nineteenth 
of one 1718. and that the plaintiff had provided the ne- 
ries, &c. from that time for five years and nine months 
next following ; that time did not expire till the nineteenth 
of March 1723. computing calendar months, and not till 
about the 25th or 26th of February, computing lunar 
months, | 


Brace ver/, Daniel. Error C. B. 


Reſpaſs vi et armis for taking and detaining the plain- 
tif's cattle. The plaintiff declared, that the de- 
2 _ Daniel, March 20, 17 4 vi et armit at 
erton in Eſſex, ceperunt, abduxerunt et aſportaverunt a mare, 
a bull, 65.2 the plaintiff's, After judgment by nil dicit 
a writ of inquiry was executed, and damages found for the 
plaintiff, and final judgment given for him. Upon which 
the defendant Daniel brought a writ of error in the king's 
bench, and the judgment was reverſed May 7 this term; 
becauſe the verbs being in the plural number, there was no 
politive charge that the defendant took the cattle. 


John Mayne ver. Daniel Harvey: 


N an indebitatus „ and quantum meruit, for goods The mint 8 

ſold and rerun ren plaintiff to the defendant; the u dot plead- 
t pleaded, that the plaintiff alas ſuam inde ho- ag nee of, 

bere ſeu manutmere verſus aum non debit, and then ſet. out the could only be 

aQ of parliament of the ninth of the king, c. 28. inti- l io bar of 

tuled an aft for more effetual execution ef juſtice in a FS whoa 

tended privileged place in the pariſh of be, George in the 

county of Surry, commonly called the Aint, and then brings | 

himſelf within the benefit of that act. And on demurrer 

April 21 in this term judgment was given for the plaintiff, 

_ gs Fenn be in bar of the action, 

dut only in ion. 1 | 


A + 
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; q CORMIETT . an 75 | f bY * e <1 4 

m ane, Robert Kerry and Mary his wife, forme] 
Geo. N R. NTT, e 2 Fate e, 
Rot. 291. wife of Robert Allfounder, againſt William 
Nothing can be ERROR upon a judgment given on a writ of 4 
— —— brought by the demandants, wherein the demandant 
2 demanded her dower of fifteen acres of land, three 


ſcription of a 
— 8. c. meſſuages, three tenements, a brewhouſe, c. in Deln- 
9 ham and Winſton in Suffolk, as being formerly wife of R+ 
Vide Str. 334. 'bert * Do. he tenants confeſſed the action, and 
3 Muc 23. pleaded, that from the time of the death of Robert Alfourdy 
* e they always were, and yet are ready to render the demand- 
but fee alſo ant Mary her dower. teupon judgment was given for 
— — Burr. the demandants to recover ſeiſin of one third part of the 

9 297% Taid fifteen actes of land, three meſſuages, three tenements, 


o 


2 Sc. and a writ of ſelſin iſſued returnable March 1 5. anda 
tenement is er- Writ of inquiry of damages, to inquire what damages the 
Ser 6d. 1a74] demandants had ſuſtained” by reaſon of the detainivg the 
355- 8 dower from the day of ſuing the original writ to the 12 
And ſhall be re. the writ of inquiry, retutnable March 15. To which the 
r ſheriff returned, he had delivered ſeiſin of one third of the 
the Aion, 8. C. land, meſſu s, tene ments, Sc. and he alſo returned an 
$ Moe. 353. n that the demandants had ſuſtained da- 
And the heriff- mages by. taining of the dower ſrom the day of ſuing 
&livered ſeiſuo, the original writ to te iſſuing of the writ. of inquiry zol 
1365. beſides: coſts, ſor which and coſts judgment was en- 
+ +». +» » 4red:for the demandants. , And now upon a, writ of error 
*- + - brooght-inthe king's bench ſerjeant Cums ſor the plaintiff 
—2 io error inſiſted, that a writ. of would not lie of: 
tenement, it being 2 word of an uncertain fignification, 
and therefore the ſheriff could not give ſeiſin of it. Second- 
Iy, that the judgment for the recovery of damages was el. 
roneous; firſt, becauſe-by the ſtatute of Morton, 20 H. 3 
6. . the demandant in'dower is not to recover damages, 
unleſs her huſband died ſeiſed; and upon this record it docs 
not appear, the buſband died ſeiſed; Co. Lit. 34+ J. lecond: 
ly, the tenants have pleaded, they always were ready, and 
yet are ready to render the dower, in which caſe they ns 
anſwer no damages. Mr. Reeve for the demandant u 
dower and the defendants in the writ of error inſiſted, thit 
the plea of touts temps pri, &c. can be only pleaded by the 
heir in bar of damages, Co, Lit. 32, 33. and it does cl 
appear, that any of the tenants was heir at law, and there- 
fore this plea in this caſe could not prevent the demandint 
from recovering damages. He admitted,” that the ju%: 
ment for the damages could not be maint.ined, becau 1 
war not ſuggeſted, that the huſband died ſeiſed; but 1 


& - 
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he (aid, the (a) judgment might be reverſed as to that, and =—__ 
de affirmed as to the dawery if the demand was rightly made. K xx. 
For the judgment for the damages was founded on the ſta- ( vide ante 
tute of Merten, and the judgment for the dower is a judg- 897. and the 
ment at common law; and therefore though the judgment caſes there cited. 
for the damages ſhould be reverſed, yet the judgment for 
the dower might ſtand. And he compared it to Specet's 
caſe, 5 Co. 58, 59. where in 2 quare impedit judgment for 
the recovery of the preſentation was affirmed, though there 
was an error in the judgment for the recovery of the da- 

Then Mr. Reeve inſiſted, that a writ of a third 
part trium tenementorum was good in dower (where the ſame 
certainty is not required as in other writs) and therefore 2 
demand of dower de libero tanemento is good. F. N. B. 148. 

A. . So an affiſe or writ of dower lies of a croft or cottage, 
8 Hen. 6, 3. Bre. Dower 92. and yet a precipe does not lie 
of a cottage; and if this declaration had been il] on a de- 
murrer, yet now the tenants have confeſſed this demand as 
laid, and therefore that makes the count good; like the 
caſe of Slack v. Bowſol, Co. Fac. 668, the plaintiff declar- 
ed, that the defendant being indebted to the plaintiff in 
51, pro redditu antetunc debito, promiſed to pay the 5/. when 
requeſted, &&c. the defendant pleaded payment, and on iflue 
joined a verdict againſt the defendant; and the court held 
the declaration was made good by this plea. of payment, 
though it was not ſhewn, when the rent became due, nor 
for what term, nor. upon what contract. 80 Cro. Fac. 682. 
Buckland v. Otely, debt for rent upon a demiſe of lands at 
Creek, and of ſeveral othergcloſes, and did not ſhew where 
thoſe cloſes lay; the defendant pleaded, the plaintiff had 
entred into part of the lands at Creek, &c. and on iſſue 
thereupon verdict for the plaintiF; and the court held this 
plea of collateral matter had aided this omiſſion in the de- 
claration, which would haye been good cauſe of demurter. 


But the court was of opinion, that this declaration was 
ſo uncertain, that the confeflion could not help it; becauſe 
the ſheriff could not tell of what he was to give ſeiſin; for 
theſe tenements. might be houſes or lands, or any thing 
elſe that might be held; and therefore the caſe. cited by 
Mr. Reeve, does. not come up to tht preſent caſe; And 
judgment was reverſed. for this reaſon, May 4. and no. opi- 

| Hon given, as. to the other points made by him. See Cre. 
Jac. 623. Herward v. Coumdifh.. 1 
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vors the pu- 
niſu ment of a 
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be King ver John Tucke. 
8. C. bat rather differently reported & Mod. 366. 


HE defendant Tucke was convicted upon the ſtatute 
of (a) 6 & 95 W. 3.c. 11. for profane curſing and ſwear- 


particular offence ing, by Mr. Tuthill a juſtice of peace for Axbridge in Sams- 
»ccording to the ſeeſbirg,” The conviction being removed by certiorari into 


rank 2nd age 


E edle Neis Flower of the ſald'town und - parith' ef Aebridee come: 


in a convidion 


ſtates his rank 


and age, and the - . 
evidence refers to at any time after non exi/iens ſervus, nec laborator, nec miles 


this court (et out, that the 20th of Fahy roth of the king, 


fore the ſaid juſtice of the peace, and informs him, that 
Jobe Tucks of the ſaid town and pariſh of Frbridge, then or 


the perſon men- Lo mmunis, Anglice a common ſoldier, wer 'nauta, Anglice 1 


tioned in the 


information it common ſeaman, /ed adtunc eriſtens generoſus et ultra artatm 
need not ſhew 


Vide 
333+ 


is rank or age, 


* 


ſerdicim annorum, within ten days then laſt paſt, viz. the 
ſaid 20th of Fuly, at the town and pariſh aforeſaid, did pro- 
— ſwear ra profane oaths, and ſets them out; contre 
ormam flatutt in hujuſmodi caſu editt et provifi, et ſuper- 
inde Ns Fohannes , e et ts 
bilis teflis, poflea, ſcilicet 27th of the ſame Fuly, in his proper 
perſon comes before me the ſaid John Tuthil, then being x 
juſt ice of the peace,” We. e ſacramentum ſuum corporale ſuper 
dene Dei evangelia ad dicendum veritatem de et ſuper 
proemiſfe pracdiftis in informatione ' prardifle ſuperius provfict 
re me the ſaid juſtice, &c. praedifiuſque Johannes Flower 

fie" juratus exiflens dicit deponit et jurat ſuper ſacramen- 
tum ſuum praediflum de i ſuper praemiſſs prasdictit in 
informations praecdifia ſuperius ſpectficatis, that the ſaid 
ohn Tucke the ſaid z0ch day of July at the town 
and pariſh aforeſaid, did then and there profanely ſwei 
four profane oaths, and ſets' them out, contra forman 
atuti in bujuſmedi caſa editi et fi: ſuper quo prardicin 
4 hannes 2225. po . <& 4 
praemiſſis pracdictis in informatione contentis prius in bac 

parte lebito mode fucbam, poſtea, ſeilicet this ſaid 25th day of 
ly at the town and pariſh aforeſaid, before me the {aid 
ohn Tuthill then being a juſtice, c. comes in his proper 
perſon, ae omnibus ei fingulißs materiis in informatione pr aed:tit 


' contentiy at tvidentiir pracdiflis' ſuperinde datis per prardicun 


hannem Tuckt audifts et plene intellefir exiſtentibus, idem Jr 
hannes Tucke per me pr aefatiem jufficiarium 1 off, quomed 
ſe vellet de et in matiriit pracdifiit in informations ps acditts verſu 
cum objeftis et ſpecificatis defendere et acquietare, & fquid yrs / 
habeat vel dicere fiat, quare ipſe idem Johannes Tucke de pr 
miſſis praodictit in informatione pracditta contentis, et ei in forms 
pracdifte ſuperius impoſſtit, non convincatur ; et quia per me pron 
fatum jufticiarium auditis et plene intelleflis omnibus 


per ipſum Fobannem Tucke in defenfiunt ſua di ef fuper procmiſs 


(% Vide 19 G. 3+ 6 21 
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in informatione praedicha ſuperius allegatis, man ifeſie mihi prae* 
fate jufliciario con/lat, pracdictum Fohannem Tucke eſſe culpabi- 
lim de praemiſſis praedictis in inſormatione pracdifla ypecificatis et 
ei impoſitis modo et forma 2 in et per informationem proedic- 
tam ſuperius allegatur 3 ideo conſideratum oft per me pracfatum 
juſticiarium, quod praedictus Johannes Tucte per teflimonium 
praefati Fohannis Flower credibilis tyflis ſuper facramentum fuum 
prardiflum coram me pracfato juſticiario ut pracfertur pragſlitum 
de praemiſſis pracdiclis in infor matione praedi * et ei 
ut praefertur impoſitis, convincatur et convitius ſecundum ſor- 
mam flatuti in bujuſmodi caſu editi et proviſi; et quod pracdictur 
Fohannes Tucke forigfaciat ſummam oclo ſolidorum pre offenſis ſuis 
praedifis, ſeilicet duds ſolidos pro quolibet offinſs praeditte, levan- 
dam et ſolvendam ſecundum formam flatuti praedicti in bujuſmodi 
caſu editi ct provifi; in cujus rei teflimonium ego pracfatus Jo- 
hannes Tuthill generofus juſticiarius pracdictus huic records ma- 
num meum el figilium meum appoſui, apud villam et parochiam 
praedictam, diflp viceſimo ſeptimo die Ni, anno regni dicti do- 
mini regis nunc decims ſupradic lo. 

Mr. Fazakerley for the defendant took two exceptions to 
this conviction: firſt, that it did not appear, of what degree 
the defendant was, for the ſtatute of 6 & 7 . 3. 4.11. 
makes a difference. in the puniſhment according to the de- 
gree of the offender yz for a ſervant, labourer, common ſol- 
dier, or common ſeaman, for the firſt offence is, if convict- 
ed, to pay one ſhilling, every other perſon for the firſt 
offence two ſhillings ; ſecond exception, it did not appear 
of what age the defendatit was, for if he was above ſixteen, 
if he did not pay the money, and no diſtreſs was to be found, 
he was to be ſet in the ſtocks ; if under ſixteen, in ſuch caſe 
he is to be whipt : now although in the information ſet out 
in the conviction Jobn Flower informs the juſtice, that the - 0 
defendant was not a ſervant, nor labourer, nor common 
ſoldier, nor common ſeaman, but a gentleman, and above 
ſixteen years of age z yet that was not proved by the evi- 
dence given by the witneſs as ſet out in the information, 
which he inſiſted it ought to be as in conviction for deer. The evidente la 
ſtealing, the county where the offence was committed was n 
only mentioned in the information, and not in the evidence mot bew in 
of the witneſs; and therefore that not appearing to be prov- what countythe 
ed, the conviction was quaſhed. But the court were of Toner nit 
opinion, that ſince it was alleged in the information, that 
the defendant we pens fervus, nec laboratiy, nec miles cm- 
munis, nec nauta, fed adtune txiſtens generoſus et ultra artatem 
fexdecim annirum, &c. and the witneſs ſwore, that pracdiflus 
Johannes Tucke did ſwear, Ac. that was ſufficient, and much 
different from the caſe of the conviction of deer-fteat- 
ing ; for here the perſon as deſcribed in the information 
is deſcribed by the precdifus, . but in that caſe the juſtices of 
* have no juriſdiction, unleſs it is proved to be com- 


maintaigable, and dteording to thertport in 8 Mod. 353. Raymond Ch. J. and 


/ 
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Rex mitted in their county; and mentioning the county in the 
OT information, without proving it, is not ſufficient. And 
| the conviction was confirmed, niſi, &c. and no cauſe was 

afterwards ſhewn, April 21, 1725. 99 5 ä 


Le, = Phillibrown'againf Ryland and others, 


Rot. 2473» a 


- 2; Whethers = ASE. The plaintiff declares, that 11 Fuly 1921, and 


2 pb long before and always from that time .hucuſque, he was 


ſent at a ver and now is an inhabitant and pariſhioner paying ſcot and 
— wr bearing lot in the pariſh of St. Botolph Biſhopſgate in the ward 
one who keeps Of Biſhopſgate, London, and as ſuch inhabitant and pariſhioner 
him out — 4 he the ſaid plaintiff ins et privilegium habet et habere debuit u 
1 vet, is Held. debet conteniendi et pracſens exiflendi ad conſulendum traclanlun 


a veſtry is h6ld- 


ing. (a) et deliberandum, et votum et ſuſſrogium ſuum dondum, in every 
5 veſtry of the inhabitants and pariſhioners of that pariſh held 
and to be held for, in a$d within the ſaid pariſh, pre de « 
concernente res materias et negotia publiea ſpectantia et pertinentia 
ad ſive tangentia reparationem ecclefiae parochialit par ochiae prae. 
diflae, aut monetam collectam ſeu colligendam, truatam ſew levar- 
dam, ac ratas afſeſamenta vel taxationes fatla ſeu faciinda pm 
tali reparations, aut pro de et concernente aliguas alias res na- 
terias et negotia in vel per talem ofſemblationem aut congregationen | 
negotianda tranſigenda frve ordinanda ſpectantia et pertinentia 
fue tangentia commodum et Bonum 2 parochiac praediclat, 
If ſuch an action wel pro de et concer nente aligua alia res materias et negotia po- 
3 muß Lechialia, guar in vel per talem aſſemblationem aut congregation 
ſhew that the negotiari tramſgi ſeu ordinari ſolent et debent © and whereas 
pariſhioners bad yeſtry of the inhabitants and pariſhioners of the ſaid parilb 
lou was held the ſaid z1th of Ful in quodam loco wocato rents 
the room out of Ve/tiaria, Anglice the veſtry room. prope adjungente to the (aid 
which the plain-. pariſh-church exiflente uſuali lace. ubi tales afſemblationes au 


on: congregationes teneri et haberi folitae et conſuetae fuer unt, ut 


| 8 Mod. 351. apud London proediflum, in parechia et warda pracdicdlin d 


4 «2 -. » -@dtunc of ibidem druerfi inhabitantes et parochiani difiae parecbie 
parechialiter convenerunt et pragſentes fuerunt, Anglice, 2 veſtry 
was held, ſecundum notitiam eis inde prius datam, ad conſulenduth 


 Analle * 
thay the room traci andum et deliberandum, ei veta et ſuffragia ſu dandum pro 


was the uſual vt concernentia diverſa publica res materias et negotia ſpeclantia 4 
—— — -pertinentia ad frve — reparationem eccigſiae pracuiclus * 
wont to be beld commodum et bonum publicum parochias praedictae ; and that bt 
1 ſaid Thomas Phillibrown then and there being an inhabitn 
pariſhioners had and. pariſhioner of the ſaid pariſh, paying ſeot and beau 
a right to bold Jot as aforeſaid, poratus fuit et ſeipſum obtulit, durantt 2" 


ul. platione aut.congregatione illa, intrare in proediffum lun de, 


bot that the cio ® 
Reynols | © 


14s 


ia it. 
(a) According tothe report in Str. 624. the court made no difficalty 


1 — 


A. 


* 
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tum remeam vetiariam, where the ſaid veſtry was then held, nn 
ad conſulendum, tractandum et deliberandum, et votum et „ nr 

fragium ſua dandum in aſſemblatione aut congregatione illa, de et 
concernentia res materias et negatia parochialia, quae ibidem tum 
franſjafla et trattata L aut forent; but the defendants 
pratmiſſa praedifia bene ſcientes, ſed machinantes et intendentes, 
the ſaid T. P. in ea parte dammificare, et de jure et privilegio. 
ſuis de et in praemsſſis praediciis impedire et totaliter fruflrare et 
ivare the ſaid T. P. e loco praedicls where the ſaid veltry. 

was held, excluſerunt et extratenue: unt, that they the ſaid 
T. P. in-eundem locum durante aſſemblatione aut congregatione 
illa intrare adtunc et ibidem obſtruxerunt et penitus reciſauerunt. 
ac oſtium loci illius verſus ipſum T. P. occluſerunt, et pracdictum 
oftium fic occluſum diu, ſcilicet per ſpatium duarum horarum, con- 
tinuaverunt z per , quod the ſaid T. P. ex eadem aſſemblatione 
aut congregatione parochiali penitus excluſus fuit, et conſulere, 
traftare vel deliberare, aut vatum et ſuſſragia ſua ibidem dare, 
dum diverſa publica res materia et negitia ſpectantia et pertinen- 
tia ad frye tangentia reparationem ecclefiae praedictac, ac com- 
modum et bonum publica parachiae praedictac per alios inbabitan- 
tes et parochianos, fic ut praeſertur parochialiter cauventos et 
praeſentes exiſlentes, negotiata tranſacta et ordinata ſuerunt, 
abſque aligua legitima cauſa totaliter, impeditus fuit. Then there 
was another count for keeping the plaintiff out of ® veſtry 
held the 15th of Auguf 1721, in the ſame manner; da- 
mages 50 I. To this declaration the defendant demurred, 
and ſhewed for cauſe of demurrer, that it did not appear by 
the declaration, that the plaintiff was damnified in any man- 
ner, and that the declaration was uncertain, doubtful, and 
wanted form, The plaintiff joined in demurrer. Set jeant 
Branthwaite for the defendant inſiſted, that this action could 
not be mdintained, becauſe yeſtries are voluntary meetings 
of pariſhionery, only, and looked on in law as ſuch, and 
therefore it was neither an injury or damage to the plaintiff, 
to keep him out of ſuch a meeting of the pariſhioners: © In 
the next place, if ſhutting the door, and keeping the plain- 
tiff out, was a damage it was no more than a publick da- 
mage, for which no action on tbe. caſe would lie; but to 
maintain ſuch an action, there ought to de a particular 
damage; as if a common highway is ſtopped, every perſon 
that goes that way. receives à damage by the obſtruction; 
dut yet becauſe the damage is common to all perſons paſſing 
that way, no r can, maintain an adlion on the caſe for (%) Ace. ate 
it, unleſs he ſuffers, ſome damage particular to himſelf, 436. and fee th 
3 Co. 73. Williams's caſe z Co. Lit. 56, Gro, n | 
Fowler againit Saunders, Ney 120. So Williams's m_ 
5 Co. 72. was an aQion. brought by the lord of the ma- | 
ner againſt a vicar, for not celebrating divine ſervice in bis 
Chapel in his manor, and it was laid, that vicar. and 
all his predeceſſors time out of mind had a0 0 celebrate. 
divine ſervice in that chapel, * to adminiſter the ſacrament, 
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to the plaintiff and bis anceſtors, &c. ac hominibus ſervientibat 
et tenentibus ſuis; and held the action would not lie, becauſe 
by the ſame reaſcn as the lord might have an action, every 
tenant might have an action, and fo an infinite number of 
actions for one default. So Crs, Fac. 268. Ford v. Hoſkins, 
caſe will not lie againſt zlord of a manor, for refuſing to ad- 


mit a'copybolder, by the perſon to be admitted. Nor does 


an action lie againft the owner of a common ferry-boat, for 
refuſing to let a perſon paſs, Payne v. Partridge, Salk. 12. 3 


Aod. 289. 1 Show. 243, 255. Comb. 180. Carth. 191. 


Holt 6. poſt vol. 3. p. 293. (a) unlels he receives ſome par- 
ticular damage thereby. And if ſuch ſuits as theſe ſhould be 


allowed, it would occafion a oth ion of actions, which 


the law always difcountenances. Secondly, he infiſted, that 
if an ation of ſoch a nature would lie, yet the plaintiff has 
not ſufficiently intituled himſelf to it; beeaufe it dues not 
appear by the declaration, that the pariſhioners bad W right 
to bold their veſtries in this room; for notwithſtanding any 
thing alleged therein, the room might be a part of the de- 
fendant's houſe z and it is not alleged, that the pariſhioners 
uſed time out of mind to meet in this room, and hold their 


Mr. Bowes for the ptaintiff infifted, that the inhabitants 
of a pariſh paying ſcot and lot might aſſemble in veſtry, aud 
make rates; and every ſuch inhabitant had a right to be 
preſent at ſuch meetings, and give his vote. In 5 G. 63 
it is argued by the counſel; and not denied by the court, that 
inhabitants of a ville without any cuſtom may make by-laws 
for repairs of the church, or of 'a bighway, or of any fach 
thing, which is for the publick good. See 44 £1. 3. 19 


Ragers v. Davmant. 2 Mod. 8. 5 Co. 67. Feffery's cale. 


And to this purpoſe they are a Corporation. 1 fry 194 


The church - werdens ought to ſummon the parithioners to 


meet and make a rate for the repair of the church, and that 


need not be from houſe to houſe, but a general publick ſym- 


(#\ The cafe 


2 at * is ſufficient. 1 — and — * 
Mary dalen Bermondſey. 1 Mod. 222. Gil}. C 

220. 1 Salk, 165. The —— have a right to chuſe 
officers, as by. cuſtom church - warden, 5 Med. 325. Sl. 
166. and thoſe pariftioners that have a right to elect, have 
a right to be at the meeting, which is the veſtry. That in 
action ſhould therefore lie, for obſtructing and hindering the 


pariſhioners from being preſent at ſuch an aſſembly, falls 


within the reaſon of the caſe of {bby arid White, ante 935 


And an information or indictment wilt not he, as in calc 
' _ © common nuſaner. Secondly, as to the exception tv * 
declaration he argued, it was wel} enough, becauſe it ic. 

chat this room was the uſual place where ſuch afſemblic 


of Payne v. Partridge was an aition for not keeping a ferry boat; bet as aflen 
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teneri et haberi ſolent et conſuetae fuerunt, and that the pariſh- EIL 
joners were then there aſſembled ; and if it was the defend- 8 
ant's room, yet if he bad let it out for the pariſhioners to 
hold theit br in, he could not ſhut the door againſt an 
of them; and tharſhere was no occaſion to lay an expr 
cuſtom for all the pariſhioners, for if their veſtry was a ſelect 
veſtry (if by law there can be any ſuch) the defendant ought 
to have pleaded it; though be looked upon it that ſelect 
veſtries were only encroachments. Whether the action 
would lie or not, if the declaration had been good, the 
court came to no reſolution. And judge Forteſcue ſeemed 
to be ſtrong in opinion, that the action would not lie. But 
' as to the declaration, the court was unanimous, that it was 
ill; becauſe it is not ſhewn, the pariſhioners had a right to 
hold their veſtry in this room; for in actions of this nature 
the plaintiff muſt ſkew a right in the thing claimed, and 
then a diſturbance. And for this reaſon judgment was given 
for the defeudant, April 27, 1725. 5 


John Burland againf? Jo. Tyler and Mary his 
wife. 


= plaintiff as adminiſtrator of Jo. Burland brought No obje&tion 
an action of debt in the debet et detinet upon two ſeve- n be taken 
ral bonds entered into by Jabn Hobbs deceaſed, by which be 1 41· 
* bim and his wa to whom the defendant Mary — 3 
was daughter and heir. e defendants' prayed oyer of the — 
bonds and the conditions; the firſt 5 21 De- — — 
cember 1704, of the penalty of 400 l. wich condition, that to have been 
Ji. Holla ſhould pay 10 . to one Nath. Brewer, for pay- gern in the 
ment whereof the inteſtate and Jo. Hobbs were bound in a 8. C. 8 Mod. 
bond of 2001. penalty to the ſaid Jo. Brewer, but for the 356. vide 1 Sid. 
debt of the ſaid Jo, Hobbs ; the other bond was dated 17th f e, fr. 
of mber 1712, of the penalty of 3004. with condition, arexecutor can- 
that Fo. Hobbs thould pay David Yea 103 l. the debt of the ſaid not p operly ſue 
Fe. Hebbs, for payment whereof the ſaid 7o. Hobbs and the inteſ- . cb 
tate were bound in a bond of 2001. penalty to the ſaid David tiver. 8. . 
Ya : after which the defendants, protzfande that the ſeveral 8 Mod. 356. R. 
ſums were paid to the ſaid J. Brewer and David Yea, ac- g 5 
cording to the ſeveral conditions of the {aid bonds, pleaded, Ken 
that the defendant Mary nec habet aliqua terras five tenementa 31. d 

per haereditarium deſcenſum de praedifie Jo. Hobbs patre ſue in A* beir may be 
Jerde ſumplici, neque habuit die impetrationis billaz praedittae, nec in ihe . 
ung uam poſtea, procter unum meſuagium cum pertinentiis in ace. x Sid. 34%. 
Storgurſey praadicto, omnia et  ſnguls guae praemifſa non valent Av 5* 0:36. 
'n toto centum ot quadraginta hbras : then they tarther plead, 3 
that the ſaid Fo. Hobbs the father, in bis life by bis oblige: 1 Lev, 224. 
tory writing being lawfully indebted became bound to one 
William Clarkin 1401. and ſo being indebted died, that debt to 

| the laid William Clark not being paid; whereupon one Mar- 

_— 7  garet 


Pe 
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Bunran® rare Hobbs, widow of the ſaid Fo. Hobbs, mother and guar- 
dian of the ſaid Mary, paid the ſaid debt of the ſaid Fo. Hobbs 
2 1 to the ſaid William Clart, and that that payment was made 
| by the ſaid Margaret as guardian of the ſaid Mary, and 
while the ſaid Mary was under the age of twenty-one years 
and that neither the ſaid Fo. Tyler nor Mary his wife, nor 
the ſaid Margaret, nor any of them, had any notice, nor 
ever knew of the bonds mentioned in the declaration, nor 
either of them, from the ſaid Burland the inteſtate, nor from 
the plaintiff, nor from any other perſon whatſoever, before 
the payment of the ſaid bond of the ſaid Jo. Hobbs as afore- 
ſaid made by the ſaid Margaret to the ſaid William Clart; 
and therefore pray judgment, if they de debits * vi- 
tute ſcripti abligatorii praedicti onerari debeant. To this plea 
the plaintiff demurred generally, and the deſendants joined 
in demurrer, res 3 


Mr. Top for the defendants, offered nothing to maintain 
the plea, but admitted that to be ill; but inſiſted the decla- 
ration was naught, becauſe the action was brought by the 
plaintiff as adminiſtrator in the debet and detinet, whereas it 
is laid down as a rule in 5 Co. 31.b. Hargrave's caſe, that 
in all caſes where executors are forced to name themſelves 
executors in actions brought by them, the writ ſhall be in 
as the detinet only; becauſe the thing or damages recovered 
| ſhall be aſſets. So debt for an eſcape brought by an admini- 
ſtrator for eſcape in the life of the inteſtate muſt be in the 
detinet only, Stiles 232, Martin againſt Hendlye, becauſe the 
plaintiff does not recover to his own uſe. Cro. Fac. 545 
Sir Geo. Riynell againſt Lanycafile; held that bringing an 
action by an executor in the debet and detinet where it ought 
to be in the dztinet only, is not matter of form only, but 4 
fault in ſubſtance after a verdict, and not aided by the ſlatute 
oi = 


.. 


of 18 El. + 14 


Serjeant Chapple for the plaintiff ſaid, in reſpect of the 
debt of the heir, the action was rightly brought; for as 19 
her it ought to be in the debet and detinet, becauſe it 1 
| - . , © | brought/upon the lien by which the heir is bound, and 
2827 not brought againſt her en auter droit, as if the defencant 
— had been an executor. And yet if ſuch an action is brought 
* __ 8gainft an heir in the detinet only, yet aſter verdict for the 
1 plant that would be cured by 16 & 17er. 2. c. 8. Then 
| in reſpe& of the plaintiff's being an adminifirator, if an 4d. 
miminiſtrator brings an action in the debet and detinet, where 
it ougzht to be in the inet only, after a "verdict that is 
- + -». | helped by the ſame ſtatute. 1 Levi 250; ' Frewin #3 

e. Paynton. 1 Sid. 379- nd by the fame reaſon he 1a! 
& e fot amendment of the = 

1 


it would de good by the ſtabnt 
WP 4 An. 1 16.7 1. the de | dant not having demurred * 
ö eee e. 
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The court were of opinion, that this would have been ill Buztany 
upon a general demurrer before the ſtatute made for the Se AY 
amendment of the law; but ſince that ftatute, they all 
agreed, that an action brought as this is, would be good 

upon a general demurrer; and that in this caſe the defendant 
having pleaded in bar, and not having taken advantage by 
demurring ſpecially, and ſhewing it for cauſe, it was well 
enough. That it would be good after a verdict by the 16 

& 17 Car. 2. c. 8. the caſe cited 1 Lev. 250. is expreſs; 

and yet this is none of the defects particularly mentioned in 

that ſtatute, but came under the words [all other matters 

of the like nature not being againſt the right of the. matter 

of the ſuit.) Then that reſolution has determined, that this 

defect is not againſt the right of the matter of the ſuit, but 

is of the like nature with the omiffion of a profert in cur ia 

of a bond or indenture, and the other things mentioned 
particularly in that ſtatute of 16 & 17 Car. 2. c. 8. Then 

comes the act of 4 Anne c. 16. . 1. for amendment of the 

law, and enaQs, that notwithſtanding many of the ſame 
defects (ſpecifying them) mentioned in the act of 16 & 17 , 
Car. 2. c. 8. the court ſhould proceed to give judgment ac- : 
' cording to the very right of the cauſe, without regarding 

any ſuch defects, or any other of like nature, except the 

ſame ſhall be ſpecially ſhewn for cauſe of demurrer. This 

defe then not being againſt the right of the ſuit, as was 
adjudged in that caſe of x Lev. 250. ought-to be ſhewn ſpe- 

cially for cauſe of demurrer, if the party would take advan- 

tage of it: Beſides, the act for the amendment of the law 

takes notice, that a defect in matter of ſubſtance ſhould not 

be took advantage of without à ſpecial demurrer; for it 
enacts, that the court ſhall proceed to give judgment accord- 

ing as the very right of the cauſe and matter in law ſhall 

appear to them, without regarding any defect, &c. except, 

Sc. notwithſtanding ſuch defect, &c. might have been 
heretofore taken to be matter of ſubſtance, and not aided 

by the 27 Eliz. c. 5. ſo as ſufficient matter appear by the 
pleadings, upon which the court may give judgment ac- 
cording to the very right of the cauſe. Now here it ap- 
pears, the plaintiff has a right to recover, and to recover as 
adminiſtrator, and what is recovered will be aſet. And 
Judgment was given for the plaintiff, 7 May 1725. + 
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As order for an N * of juſtices of the peace, made for appointing 


appointing an 


poor m_ — to this court by certiorari, was quaſhed upon motion, be- 


that the perſon cauſe it did not appear by the order, that the defendant 
nppoinred 18 ® Sheringbrook was a ſubſtantial houſeholder, which js cxpre(sly 
R. required by the words of the act 43 Elz. c. 2. 


acc. Str. 1261, ; 
Vide Butn's Poor Overſeers. 14th ed. vol. 3. p, 320- 


ſubſtantial 


"; 
"4 
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| The King ver/. Sheringbrook. 


the defendant overſeer of the poor, being removed in. 


The King verſ Shearing, 


] 
Vide ante 1368. FFAHE defendant was indicted for a treſpaſs in taking 
t ſee allo 0 . . . . p 

| vi ct armis tres juvencat, Anglice yearlings, colori p 


brown, Cc. And upon Mr. Gapper s motion the indict- 

ment was quaſhed, becauſe all indictments ought to be in 

_ Latin, and there is a proper Latin word for brown, vi, 

Fuſcus or ſubniger ; and therefore the Latin word for brown 

being omitted, it vitiates the indictment, And although 

the indictment would have been good, as Mr. Reeve urged 

for the king, without inſerting the colour of the yearlings; 

| 1 it is put in, it cannot be rejecled, — « ** 

only of brown yearlings could be given in evidence on thi 
inditment, K n 5 
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Eliz. Morfoot vcr- Phil. Chivers, and Elizabeth 


HE plaintiff Elz (pi ate] | 
; pinſter, as executrix of The recovery 
Elia. A widow, ſued out 2 ſeire fieri — a judgment 2 

- executor pre- 


againſt Phil. Chivers and Elizabeth his wife, admi 
nt- 

_ of Henry Clark deceaſed, upon 3 judgment for — 
9 NN by the plaintiff as executrix of the aig hon BD 
—y 2 widow, againſt the defendants as adminiſtra · E fr wp 
—_ 5 ſaid Henry Clark. To which the ſheriff returned, teſting the death 
that fendants had no goods in their bands, Ec. of the Sas F. C. 
= ny Clark; then he returned an inquiry taken by him — 2 
— 1 that divers goods and chattels, which were And a ſcire 
1 lenry Clark $ at his death, to the value of the debt . 
in the writ mentioned, came to-the hands of the ſaid Phil ſock judgment 
a0 Elizabeth bis wife to be adminiftred, guar quidem bons te pain ned 

1. the ſaid Philip and Elizabeth his wife vendi- fag aver that 
derunt devaſlaverunt elongaverunt et in uſum um tend. 3.0 wy 
—— — ter * — Upon which the defendants came in and 31 22 
cialy for writ of ſcire fieri inquiry, and ſhewed ſ if ihe putts 
. _ of demurrer, that it docs not appear nor — 2 
== * * in the writ, that the ſaid Elizabeth Mor feet a 
. becauſe it did not appear, that the rior the 
— ſaid writ and inquiſition named fuerant Jurati : (-9— = 
Canes inthe Os de pracmiſſis. Av to the cauſe af- therein coora'n- 
bgned in the demurrer, that it did not appear, that Elizabeth 7 J f. e. 

* . dead, the court over-ruled it; be- 2 | 
b = inquiry ſet out a judgment obtained by nen and dt. 
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| Monyoor found the waſting, were ſworn de et ſuper praemiſſic ; and 
Cases, Compared it to the caſe in Stiles 164. Crible v. Orchard 
where the jury after finding the iſſue for the plaintiff in a 

inferior court, aſſeſs damages pro miſts et cuftagiis, &c. and do 

not ſay circa ſectam expenſis ; and Rolle chief juſtice held, this 

was ill, becauſe it did not appear, by /reaſon of the omiſfion 

of thoſe words, for what theſe miſa et cuflagia were aſſeſſel. 

Sed non allacatur per curiam; for it being alleged in the in. 

quiſition, that the jurors jurati et onerati exiſlentes ſuper ſi. 

cramentum ſuum dicunt, thàt the defendants had waſted, &. 

they could not upon their oaths ſay the defendants had waſted, 

unleſs they had been ſworn to inquire whether they had 

waſted or not, as the writ requires; and the inquiſition is 

faid to be taken uirtute pracdicti brevis to the inquiſition 

annexed ad inquirendum . de et fuper materiis in codem bra 

| contentis per ſacramentum of Tho, Salmon, &c. Then Mr, 
1 Martin for the defendants took another exception, that the 
id Phili and Elizabeth his wife vendiderunt drvaftaverut 

| clongaverunt et in fproprium converterunt, c. whereas 
the defendant Elizabeth neither could ſell nor convert to her 
2 cever? - Own uſe, being a ſeme covert. Sed non allocatur; for though 
A vaſe (pens a fame covert cannot convert to her own uſe, yet ſhe my 
though not con- Waſte, which- is a tort, and that a feme covert may be guilty 
** of, Cro. Car. 518. 526. Lord Monſon v. Bourn, 2 Vent. 4j 


559 Judgment was given for the plaintiff, Fune 9, 1723. 
; Morris ver/. Lee. | 


nts. 07 28429 8. C. Str, 629. 3 Mod. 363. 

No particular I N an action upon the caſe brought by the plaintiff as f- 
—. are neceſ · 1 cond indorſee of a note ſigned by — 86 9 whered) 
ſary to make» dhe defendant promiſed to be accountable to 4. or order i. 
| er a promiſſory 190“. value received; the plaintiff declared. upon the vob, 
note. Vide Bay- and alſo an ih computaſſet ; and on non efſump/it pleadch, 
ley „ 6 verdic was given for the plaintiff, and entire damages 
a HET EES Mr. Lee laſt term, and Mr. Faaalerliy this term, moved fe 
wiſes to be ac- the defendant in arreſt of judgwent, that this aQioo coul 
countableto J. S. not be maintained. by the plaintiff as indorſee of this not! 
or order for s becauſe this was not negotiable nor afſigoable by the 323 
2 ithin that ac muſt neceſlri) 
e eee 
4 proper negeti- ang orig | | 3 A 
Eee Boheme, poſt. - wal. 3. p. 63+ cit. ante 1362. that 2 


ſigned dy the defendant, whereby he promiſed to pay e 
um of money, or render the body of J. S. to priſon, 7 
nenne lie upos it by 

ſtatute, after failure of rendring the body to priſon; 
it was not neceffarily and ori nally for payment of = 


dear by matter a 6% fax Besant a dei der pepe 
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money only, vix. the dody not being ſurrendered to priſon. n 
So nere, this note importing only a promiſe to be account- Iz. 
able for the money, the detendant is not obliged to pay the 
money to the perſon to whom it was firſt given, or to the - 
indorſee; but may account for it another way, by baviag 
laid it out in goods for the party as à factor. If a man re- 
ceives money for a ſpecial purpoſe, as to account, or to 
merchandize (which may be this caſe for any thing appear- 
ing to the contrary) it cannot be demanded as-a' duty, till 
he has neglected or refuſed. to apply it according to the 
truſt, 1 Salk. 9. Boulter v. Cornwall, though it was beld 
there good after a verdict; becauſe the court would intend, 
there was proof to the jury, that the defendant had done 
ſomething to make bio elf an abſolute debtor; and there- 
fore an indebitatus aſſumpſit for mggey received ad computan- 
dum was held good after a verdict for the plaintiff. They 
inſiſted likewiſe, that it would be more for the benefit of 
trade, that the form of this ſort of notes ſhould be certain. 
But per curiam, there are no preciſe words neceſlary to be 
uſed in a promiſſory note or bill of exchange; Rafe. 338. 
Deliver ſuch a ſum of money, makes a good bill of exchange. 
But if the promiſſory note is within the intent of the act it 
is ſufficient, though it does not follow the very words of the 
at. Now by the receiving the value, the defendant be- 
came a debtor ; and when he promiſes to be accountable for | : 
it to A. it is the ſame thing as a promiſe to pay to 4. And | 
it is the ſtronger, becauſe it is to be accountable to A. or 
order, which is the proper expreſſion uſed in ſuch notes, 
and mentioned in the act of parliament, where it is intended 
the note ſhould be indorſable or negotiable. But it would W 
be an odd conſtrudtion, to expound the word accountable, cel upon a 
to give an account, when there may be ſeveral indorſees. ct. 
But if this note had been value received upon account, it 
might have had a different conſideration. .' S d gquaere. 
Powys juſtice relied much upon the verdi& in this caſe; 
but Fortyſcue juſtice, Reynolds juſtice, and Raymond chief 
juſtice, were of opinion, that if the note was not within 
the act, the verdi& could not help it; but the note would. 
be within the act, or not, upon the words of the note. 
Judgment for the plaintiff, Mr. Gapper. counſel for the © 


tiff. 

RROR upon er ven in the common pleas No cbieden 
E by default; and of 11 errors affigned was the <20 be taken on 
what of n writ of inquiry of damages! and | 1 8 certiorari wane of « jour. 

en out by the plaintiff in error, to verify his error, it cial writ ther 
was certified, that there was no writ of inquiry. But per ern * wre or 
curiam, viz. Roymend chief juſtice, Proy, Forteſeue, and zl 


Requolds writ i 
C 
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want of a judicial writ was helped by 18 El. c. 14. aſter t 
verdict; aud by 4 Ann. c. 16. for the amendment of the 
law, Cc. all the ſtatutes of jeofails are extended to judy. 
ments given upon default. Mr. Reeve counſel for the de. 

 fendant in error. And ' afterwards in Michaelmas term 

46. 2. 1730. November the 1oth,/ the very ſ:me point 
was adjudged, Mallory v. Fennings, intr. Trin. 3 & 4 6.2 
B. R. and Hil. 3G. 2. C. B. Rot. 496. Str. 878. Fit, 


* 162. 1 Barnard. B. R. 356. by Raymond chief juſtice, Pn. 
| n and Ronny and the judgment of the common 
Totr. Paſch. | | VET | 
1: Geo. B, x. Timothy Drew and Jane his wife ver/. Joſ. Roſe, 


Rot. 21. 
An attorney can RROR upon judgment given for Dræw and his wit 
only ſue by writ 

of privilege when 

he lues alone. 


ivilege is : 
before 

22 by default for the plaintiffs Drew. Ang upon error brought 

Gorariz for the by Roſe in the king's bench on this judgment he aſſigned 


introd : 
of the delara-' frorars to make good his error, but did not procure it to be 
tion that the 
nt was 
attached by 


writ of hei- ſuit was by 'writ of privilege; and although the plaindf 
— Drew as clerk to one of the prothonotaries 57 the common 
oof that the might ſue by ſuch writ; yet if a privileged perſon join 
t was . n ſuit with another, or ſues en auter droit, as here he dos 


| privilege, it was ill; but they held, that it does not 
; ficiently appear to them, that it was by writ of privileget 
| for the recital in the declaration is not ſufficient for then 

. to found a judgment upon; but the writ of privilege 099 

to have been brought before the court by beturn to the . 
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Will. Reynolds ver Edw. Clarke. . f. K. 


S. C. $ Med. 272. Fort. 212. 474. 


Reſpaſs. The plaintiff declared, that the defendant The oceupier of 
— firſt of June 7 Geo. and divers days and times be- nes: wha 
tween that day and the 20th of Ofeber then next, at Abing- the raio fall from 
don in the county of Berks, vi et armis the plaintiff's man- — _ 
ſion houſe, in which he inhabited, and his backſide to the e land, can- 
ſaid houſe belonging, did break and enter, and laid filth in ver 8 
the backſide, and placed a ſpout, guad ratione inde aqua per i f. 
tempeſtates pliviales in compluvium praedictum a demo of the de - charge it upon 
fendant deſcendens per compluvium iliud atris praedicio currebat — laad is a 
a flabulum at pandoxatorium ipſius Wilkelmi in atrio praedifto 
ſuperfluxit ; ac ratione inde muri et ſundamenta flabuli t pandox- 
etorii pracdifti corrupta putrida et ſpoliata devenerunt, &c. 
The defendant as to all the treſpaſs but entering into the 
backſide and ſetting up the ſpout, pleaded not guilty ; and 
35 to the entering into the backſide and placing the ſpout, 
Cc. he pleads, that long before the ſuppoſed treſpaſs, viz. 
25th of Auguſt 1708, one Jobn Fountaine was ſeiſed in fee — . 
the ſaid 2 houſe and backſide, and of two meſ- ons, ireſpaſs is 
ſuages adjoining to the backſide, in which backſide there the proper reme- 
then were and yet are a houſe of office, a well, and a pump 2 ee 
to the ſaid well belonging; that the ſaid John Fountain the T. K. 225. D. 
ſaid manſion houſe and backſide with the appurtenances, ex- . 3 —— 409» 
cepting and reſerving the free uſe of the backſide and houſe — — = 
of office, pump and well in the ſaid backſide to the ſaid 1114. B. acc. agr. 
Jobn Fountaine, his heirs and affigns, and all the tenants * >, 
and occupiers of the ſaid two meſſuages and each of them ance 200, 90s ; 
in common with the plaintiff and Jabs Tyler, their beirs Bl. 39). | 
and affigns, occupiers of the ſaid manſon houſe and bagk- For an aft con- 
| fide, did by leaſe and releaſe convey to the plaintiff and the 2 
ſaid John Tyler and their heirs and affigns: that Jobn Foun-" 634 B. acc. 3 
tae aftgrwards, viz. 24th of February 1710, being fo Will. 40g, 412 
ſeiſed, of the (aid meſſuages with the uſe of the backſide, ul 596. 399- 
houſe of office, well, and pump aforeſaid, 1 ad eadem dus 125. . Burr. 
meſuagia virtute reſervationis praedifiae ſpectantibus et pertinen- 2114; P. ace. | 
trbus, by his laſt will deviſed the ſaid two meſſuages with Wal. AN 
the appurtenances to one Danie/ Yates in fee, that Fohn ate 138, 22. 
Feuntaine died, and Daniel Yates entered j and then by: ſe- N. 397. 
veral conveyances ſet out in the plea he brings down a title 8 
to him and his heirs to the two meſſuages with the appur- water — « of 
tenances aforeſaid, by virtue whereof the defendant the time bad of another, 
whent Ge. was ſeiſe in his demeſne as of fee. of the ſaid. gon? ig dee, 
vr meſſuages Wth the appurtenances and had one of the. r100s. 8. C. Ser, 
aid meſſuages with the appurtenances. the time when, Ge. $34: vide ante 
in his actual poſſeſſion and occupation, and that at the time $5 Don 


of the making the leaſe and releaſe from Fountgine to. ES 


vith the owner, he will not be a treſpaſſer by entering it w do ag act which 1 
Wahn injurious to the owney of the yard. 5. C. Str. 63% © 
. 3 7 plaintiff 
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Rsrnorvs plaintiff and John Tyler, and before and always aſter, th 
cia. Fain water came down flom the ſaid one meſſuage into the 
ſaid backſide ; and that the defendant being ſo ſeiſed of the 
ſaid meſſuage with the appurtenances, the ſaid defendant 
_—_ quo, c. atrium praedictum intravit, et atris pru- 
dico nende compluvium pracdictum pro neceſſario uſu cuſim 
mgſiuagii in et ſaber idem meſuagium in atris praedifto puſuitd 
lacabit et ad miſuagium illud affixit, ad conbeiandum aquas jlu- 
viales' ab ce meſuayio in atrium praediflum : prout ei len 
lituit ; which entry of the backſide, and placing of the ſpout * 
aforeſaid,” are the ſame entry of the backſide; and placing | 
of the ſpout, whereof the plaintiff complains, Cc. To 
ns plea the plaintiff demurred, and the defendant joined 
. 


This cauſe was argued hho term 1724, by Mr. fe 
— Hawkins for the plaintiff, and Mr. Reeve for the 
defendant; and this term'by Mr. Fazakerley for the defend- 
ant, and by Mr. Lee for the plaintiff. And the counſel fo 
the plaintiff inſiſted; that this was not à good juſtification 

for where a man has a right for the rain water to fall fron 
the eaves of his houſe into a — N belonging u 
another perſon he cannot jufti tting up a ſpout, 

__ and — as wats into ef ory body; 200 hen make 
it nta the yard, Beſides," here is no preſcription lad ſu 
rain water Wall into the yafd off of the defendant's boult 
nor any grant ſet dot for that purpoſe. By unity of pa 
a ſelſibn, preſeriptions for intereſt and profits, as rents con- 
te] D. act. Day, mons, We, are” (a) extinguiſhed; but preſcriptions, fet 
* „ eaſements, as for” lights, air, gutters, dropping of caves 
) Vide kepb. ee ate (ö) not extinguilhed 9 unity of polſeſſon; b 
a. after” the" unity of poſlcBon is determined, and the thip 
127 . Jer. ſevejed, me eaſements will revive.” Hab, 131. Rein" 


7 


tro. 


Je. x70. 2 Sid, But then when the houſes come into ſeveral hands, the 
39- 3 eaſement cannot be altered or efilarged, though it bei 
— Bro. Ein of neceflity may de enjoyed as before the unity of Ten 
tui ment pl. and therefore” the defendant could not ſet up a ſpouh 
21 Fus. Extin- he had had a preſcription for the eaſement before the un) 


damage, for it is laid in the declaration, | 
the defendant, that the rain water coming through 
ſpout overflowed the plaintiff 's fable and r 
ratione inde muri et fundamenta flabuli et pandoxatori fr wor 
. | rum corrupta putrida & ſpeliata devenerunt, &c. The Oi 
for. the defendant gave no anſwer to what vas inf, 
* | | 
% 
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by. the counſel for the plaintiff by way of objection to the nv 
plea, but put the caſe upon another point; and therefore CI Ans. 
the point of the juſtification was not expreſs|y determined. 

But Ferteſcue and Raymond juſtices upon the argument of 

Trinity term 1724 ſeemed to be of opinion, that if the 

plaintiff's action had been an action of the caſe, as for a 

nuiſance, the defendant could not juſtify the alteration 

made by him in ſetting up a ſpout. - | 


But the counſel for the defendant inſiſted, that this action 

of treſpaſs vi et armis would not lie. But if the plaintiff 

was injured by the water that came out of the ſpout, he 

ought to have an action on the caſe, and not an action of 

treſpaſs vi et armis. For by the exception in the conveyance 

of the houſe to the plaintiff the defendant has a right to 

enter into the yard, and therefore this is well juſtified ; 

then the defendant fixing a ſpout to bis own houſe, though 

the plaintiff receives never ſo much damage by the conſe- 

quence of it, cannot be a treſpaſs to the plaintiff: and 

therefore treſpaſs vi et armis cannot lie for it. The excep- 

tion in the deed is a licence to the defendant to enter; and 

that licence being by the act of the party, though bo did an 

| illegal act after injurious to the plaintiff, that will not 

| = his entry unlawful, nor him a treſpaſſer ab initis the 

difference in ſuch caſe beings where a perſon enters by 

licence of the party, and by licence of the law: 8 Co. 14. 

| Six carpenters caſe : then the fixing the ſpout to the deſend- - 
ant's own houſe cannot be a treſpaſs done to the plaintiff, | 
nor can the flowing of the water out of the ſpout be à treſ- : 

| paſs done by the defendant. to the plaintiff; becauſe the 
flowing of the water is not the defendant's immediate act; 

but Fe was the conſequence of the defendant's: act, 

viz. fixing the ſpout ; but the conſequence: of an act will 


N not make the act itſelf a treſpaſs, for which treſpaſs vi et 
0 armis will lie z but an action upon the caſe may lic. As to 
e the allegation in the declaration, that the rain water coming 
9 through the ſpout overſſowed the plaintiff's ſtable and brew- 


houſe, ac ratione inde the walls and foundation were rotted 

and ſpoiled ; they ſaid if that could be conſidered as H diſ- 

tinct treſpaſs, it was anſwered by the not guilty, that-gaing 

to the whole geclaration, except the. entty into the backſide 

and fixing the ſpout: but if it was only to be looked on as 

laid in aggravation of damages, as it certainly muſt, it is 

not traveriable, and no particular anſwer ought. to be given | 

to it. 10 Ce. 10. 1 Fentre:54, 340, 2 Jenes 110. 1 | 
To this objection the counſel for the plaintiff argued, 

that though caſe, or quod permittar, would lie, yet. treſpaſs 

vi et armis ight lie alſo, They ſaid, the freehold ioheri« 
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tance and poſſeſſion of the backſide was in the plaintiff, and 
ie defendant had only the-uſe of it for particular purpoſes, 
, A 1 as. 
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Rzynoivs ay to make uſs of the pump or privy; and if he enters to 
Cr ' 
DIY entry; 'as if he entred ta pull down the pump or houſe of 


We plaintiff declared, that the defendant's filth and ſtinking 
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commit à treſpaſs, he will be a treſpaſſer ab initio by his 


office, und did fo ; and by the ſame reaſon he ſhou'd be ; 
treſpaſſer, if he makes an unreaſonable uſe of his entry. to 
fx up à ſpout to bring down ſo much rain as overflowed the 
plaintiff *s-ſtable and brewhouſe, and rotted the walls and 
foundation. As if A. lends B. ſheep to compeſter his land, 
if B. kills them, an action of. treſpaſs will lie again(t him, 
And Mr. Lee faid, that though the defendant's fixing z 
ſpout to his houſe was lawful, yet if he fined it in ſuch; 
manner, as that the rain water muſt fall into it off of the 
houſe, and ſo come into the plaintiff's yard, whereby be 
is prejudiced ; it is the ſame thing as if the defendant poured 
it into the plaintiff s yard out of a pail, in which caſe no 
doubt treſpaſs would lie. And he cited Hard. 60. Prifn 
v. Mereer, as in point ; where in trefpaſs vi et armis the 


water, being in the yard of the defendant's houſe near ad- 
joining to the plaintiff *s meſſuage, did make to run, which 
water pierced the walls of the plaintiff 's houſe, and ſunk 
into bis cellar, Cc. after = motion in arreſt of judgment 
aſter à verdict, that the action ought to have been caſe aud 
not treſpaſs, the plaintiff had judgment. f 
"This Triaity term 1725 upon the ſecond argument my 
brothers Forteſcue and n (Powys being abſent) and 
myſelf were unanimous of opinion, that the plaintiff could 
not maintain an action of treſpaſs vi et armis for the damage 
he ſuſtained by the rain water flowing out of this ſpout, bat 
ought to have brought an action on the cafe. And that u 
to the entry into the backſide, and fixing the ſpout that wi 
ſufficiently juſtified, ' The diſtinction in Jaw is, where tht 
immediate act itſelf occaſions a'prejudice, or is an inu!) 
to the plaintiff's perfon; houſe, land, Cc. and where the 
2 itſelf is not an injury, but a confequence from that 20 
is prejudicial to the plaintiff's perſon, houſe; land, &. la 
the firſt caſe treſpaſs vi et ar/mis will lie; in the laſt it wil 
not, but the plaintiff's proper remedy is by an aQion o 
the caſe, © As if J. in his own ground. ſtops the current a 
/ a'water'courſe, to the benefit of which B. is intitled, 
thereby hinders the water coming to B.“ ground; treſ 
will not lie, but eaſe will; becauſe the ftopping by 4 
of this watercourſe in his ground was no wrong to L. but de 
conſequence of it, vis. hindring the water from coming 3 
B. was. And eited a cauſe'adjudged Mich. 8 din J. 
between Leueridge and Hoſkins, where in an action on the 
caſe" the plaintiff declared, and fer out a title to 3 fn 
and'a river in Derſebire, and that the defendant ; 
cloſe called Davi:'s cloſe dug two erenches, ben 
he diverted the water from the” plaintiff's tirer, 2 
gued, c. and after à verdict for the ptaiatiff, — 4 
i: f 5 ; | 
| 7 | 
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lord chief juſtice Pratt, then counſel for the defendant, COINS 
moved in arreſt of judgment, that the plaintiff ought to cr. 
have brought an action of treſpaſs, and that this action of 
the caſe was hot a'proper action: but Holt chief juſtice held, 
that treſpaſs would not lie, becauſe it did not appear, that 
Davis's cloſe, where the trenches were dug, was the plain- 
tiff's land, and then the digging the trenches was not 2 
treſpaſs to the plaintiff; but the damage he ſuſtained was 
by diverting the water, Which was the conſequence of dig- 
ging the trenches; and therefore he ſaid this was properly 
an action on the caſe ; but he beld, that if 4. brought treſ- 
paſs againſt B. for entring his meadow, and mowing his 
graſs there, and making it into hay, per guad he loſt the 
whole profit of bis meadow; then the action of treſpaſs vi 
et. armis would be the proper action, and caſe would not 
lie; for the per quod would only be in aggravation of da- 
mages: and in that caſe of Loveridge and Hoſkins the plain- 
tiff had judgment. And upon this diſtinction that point in 
Hardr. 61; may be law; becauſe it is laid, the defendant 
made the water to run, which is the ſame as if it had been 
laid, the defendant poured the water; and therefore if it 
had been laid, the defendant poured the rain water into the 
1 treſpaſs would have lain, becauſe the im- 
mediate act of pouring by the plaintiff would have been a 
treſpaſs, If J. S. lays » log of wood in the highway, and 
J. NM. receives hurt by it, treſpaſs will not lie, becauſe the 
injury is only a conſequence bf the at done; but caſe will 
lie. Judgment was given for the defendant. 


Ginger verſ Cowper and Miles. 
8. C. Str. 606. 8 Mod. 316. 


Per was given in the common pleas againſt both Upon quathing a 
the defendants, in an ejectment. Miles brought a writ. er 
ff error alone upon this judgment; and the writ of error was have cofts as he 
quaſhed by the king's bench, , becauſe Cooper did not join in dd bave bad 
It, Afterwards they both brought a. writ of error, coram — ed. 
refdet. And Mr. Rees — Les term laſt moved R. acc. An. 
or colts, upon quaſhing the writ of error, upon the act for 11. * 
he amendment of the Jaw; and alſo that they might take | Ty 2285 
ut execution upon the judgment, notwi ding the An the perfons 
lit of error coram.. vobis refadet, And as to the cofts he wing whom e 
ſiſted, that the defendant in error ought to have, not only N 
de cofts of the motion made about quaſhing the writ of join in a writ of 
rror, but cofts in the ſame manner as if the judgment had *"** een. u. 
cen affirmed, uod fuit conceſum per curiam. Por ſo are _ 
words of 4 Ann.. c. 16. % 25. And a rule for that ante 71. $70, 
purpoſe was made accordingly, Then 3s to the taking out ©*** 7; 3 
ecution, notwithſtanding the writ of error 'coram. vobis e 
im. Burr, 1792. D. ace. Ya. , date 448, Vide Com. Plc B. df aa. vol or. 
Tn Ys ee e ed ge ar 


Yelv, 6. ax 
OL, II. * 


| Uu - -  refdel 


42 - 


Vvius not remoyed, contrary to the opinion of the * 


| Caſe was firſt moved, that the record was never remoyed 
by the firſt writ of error; for he argued, that if the record 


© bail upon writs. of error coram vobit refidet; and thereſun 
© he concluded, no writ of error coram vobis refidet would lit 


fendant without the other brings 'a writ of error, the m 
muſt abate. 3 Mod. 134. And where a writ of ef 


bother caſes of writs of error coram vobrs, Oc. 


sto the king's bench by the firſt writ of error, and a- 


8 


| Error coram vobis reſidet, which writ of error coram 
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reſidet, he argued laſt Michaelmas term, at which time this 


is removed by writ error, and afterwards is abated, as by 
death of one of the parties, or by plea, then error coren 
vobis refidet lies; but not if the record is never removed; 
as in caſes of variance between the record and the writ d 
error, the record is not removed, but the writs of error 
in theſe caſes are quaſhed. In this caſe the matter appean 
upon the face of the record and writ of error, without plea 
ſhewing any thing dehors, and it thereby appears, to bar 
never been a good writ. Suppoſe judgment is given for /. 
againſt B. in the common pleas, and C. brings a writd 
error, the record will not be removed thereby, becauſe ( 
cannot maintain a writ of error upon a judgment given 
againſt B. and this caſe he ſaid, was like that 3 for one de- 


fendant, when there are two defendants. to the original ac- 


tion, can no more maintain error on that judgment, tha 
a mere flranger. In 3 Mod. 134. Hacket v. Herne, though 


the book ſays the writ abated, yet if was quaſhed as in thi 


caſe. He ſaid this was only a contrivance to avoid putting 


in bail upon the writ of error, for the bail put in upon th 


firſt writ of error was gone, becauſe the condition of the 
recogniſance was to proſecute that writ of error; but tht 
writ is now gone it being quaſhed, and they do not put u 


Serjeant Fohn Comyns for the plaintiff in error inſiſted iu 
It, that the record was well removed, becauſe there is no . 
riance in the title or ſubſtance of the record and the writ a 
error; only it is laid in the writ of error to be ad dam 
of one of the defendants, whereas it ought to be ad dumm 
of both, becauſe they ought to join in it. When one & 


abates, error coram vobis, fc, lies. 1 Roll. Ar. 133-4 
As to bail he ſaid, it might be done in this caſe as in 
Prat chief juſtice ſeeming to incline, that the recs 
judges, adjournatur. Afterwards my brothers Fort" 
Reynolds having conſidered this, it being ſtirred agail, b 
were unanimous of opinion, that the record was remor 


| quently that error coram vobis refadet well lay, for (he eh 


» ſons given by my brother Comyns.. And for an — 0 


int we relied on the caſe of Walter v. Store, Hi. 


in 
3. B. R. 1695-6. ante 51. 151. where in jen, 


- --» In' treſpaſs againſt five, four ught error, — 
writ was quaſhed; and afterwards they brought oak b 
„ 
1 


was quaſhed. Hil. 8 & 9 Will. 3. B. R. 1695. 
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uſtice) that the writ Ocz 


of error coram vobit, c, in this caſe was well brought. qu... 


And we gaye the plaintiff in error time to put in bail, 
The King very, Harwood. 


3. c. bot with the opinion of the Court the other way. 8 Mod. 380. 


O a mandamus directed to the defendant Dr. Harwood, On x mandamuy 
as commiſſary of the dean and chapter of St. Paul's 5 — — 
commanding him to ſwear William Folbigg one of the church- fycarin « perſon 


wardens of the pariſh of St. Giles Cripplegate, London, being *lefted church» 
duly elected, &fc. the defendant returned, non fuit electus. ede an tbe 


officer may re · 


And it was inſiſted on behalf of Folbigg, that the return turn that the 


was ill; that the archdeacen, who was only to obey the non Fo nba 
writ, could not judge of the election, and therefore upon is c nt 


- ſuch a return to ſuch a writ a peremptory mandamus was elected. R. cont. 


granted laſt Michaelmas term. [See before, 1379.) That — — egg 


the arch-deacon, c. could 1 of the qualities of a there cited. ſes 
il. 


perſon choſen by the pariſh, 8 Will. z. the King v. «lſo ante 138. 
Rice. 5 Mod. 325. But both my brother - R:ynolds and 
myſelf took the return to be good, But upon the impor- 
tunity of the counſel for Folbigg, and prefling the authority 
of that caſe of the King v. White, and no counſel for the 
defendant appearing, a rule was made for a peremptory 
mandamus, niſi, Cc. At which afterwards my brother 
Reynolds and I were much diſſatisfied; but the counſel for 
the defendant at another day coming to ſhew cauſe againſt 
the rule, we diſcharged the rule. And the court not being 
unanimous, it was ordered'to come on again in the paper. 
But (e) I never heard it ſtirred again. But there can be 
no doubt, but ſuch a teturn is good. 


as) Accorling is Ste. 39g, it was determined in this aſe that the return 


The King againff Venables. _ 
N (a) order was made by two juſtices of the peace for | juſtice 
A the county of Hertford, 15 November 1127, reciting, —.— 
that whereas it appeared upon vath, that the defendant kept ya TR 


ber of alehouſes was kept in the ſaid borough than were — f 


terwards the juſtices the third of June 1724 made ano- — io dy 


mmoning the offender, $. C. Str. 640. 678. Fert. 1 Se, Caf, 467. ＋ 
— be Nen de forth in the order that he 4id E26. ter. 630. 8 
+ and Rem. 224, pl. 263. 1 Sefl. Caf. a67, R. acc. Fort. 325. ide Sawyer 304. Dough, 113, 


335- 636. 
(s) Under 5 nnd . & © 4% Cr: (#) Vader 5 and 6 Faw. 6. 6. 25, l 3. 
4 v4 | | 4 U uz 4 g under 8 
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under their bands and ſeals commanding the conſtable to 
give notice of that order, and that 'oath bad been made 
before them, that the defendant was ſerved with that or- 
der, and reciting, that it appeared to them by the oath of 
two perſons named im that order, that ſince defendant 
had notice of that order, he had continually ta the date 


thereof uſed the ſaid houſe as an alchouſe, and uſed com- 


monly the ſelling of ale and beer therein, contrary to the 
former orders; the ſaid juſtices therefore, by virtue of the 
ſtatute, &c. ordered that the defendant ſhould be committed 
to gaol for three days, and until he ſhould enter into a re- 


cognizance, not to ſell ale, &c. "The defendant having te- 


moved theſe orders by certiorari into this court, Mr. Reeve 
took exception to both. the orders, that it did not appear 
by either of them, that the defendant was ſummoned, and 


had an opportunity of making his defence: whereas if he 


| had been heard, poſſibly be might bave ſatisfied the juſtices, 


that the complaint was groundleſs. That in all ſummary 
convictions, of which nature theſe orders were, a ſummons 
was neceſſary to be ſhewn. So is 1 Salt. 15. the ven 


v. Dier, where it is held by the court, that upon the com- 


plaint, the juſtices ought to make a memorandum and iſſue 


a ſummons, and if the party will not appear, or cannot be 


found, they may proceed; but there the conviction was 


quaſhed, becauſe in the ſummons ſet out, the time of the 
appearance therein direted was impoſſible. 


On the other ſide it was infiſted upon by Mr. ſerjeant 
Carter, Mr. Corbett, and Mr. Faxakerley, in ſupport of 
theſe orders, that as to the firſt order no ſummons was ne- 
ceſlary, becauſe the juſtices were judges what number of 
alchouſes were proper to be permitted, and they had de- 
clared there were too many in the borough. As to the ſe- 
cond order they argued, that it was in nature of a commit- 
ment in execution, and therefore no ſummons was neceſ- 
ſary; as in caſes of convictions for deer-fteeling, if the 
conflable returns the party has no goods, Cc. be is pte- 
ſently committed, without any previous ſummons. 8% nun 


allocatur . for per curiam, the ſecond order cannot be con- 


fidered ava bare execution of the firſt; but the commit- 


ment is grounded upon a fact done fince the making the 


firſt order, viz. the defendant's continuing publickly to ſell 


ale, &c.* Then the counſel for the orders inſiſted, that 


there is no caſe, wherein it has been held, that in 


made by juſtices of the peice, it was neceſſury to ſhew, the 


.  ception was taken; but the order was not quaſhed for 9 
but becauſe there was no county mentioned, only in id 


"* tc © 
2 
. 


party was ſummoned. As in orders for keeping a'baſtz 
<hil8, Hil. 1720. the king v. Nati! Mich. 1941 Te 
king v. Clegg, 1722. the king u. Harris, and Trin. 1724+ U 


ing v. Auſtin, in an order to ſuppreſs an alehouſe, that ca- 
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The court were unanimouſly of opinion, that the party Rex, 


in theſe caſes ought to be heard, and for that purpoſe ought y,, W- 
to be ſummoned on f. ct; and if the juſtices proceeded againſt 
a perſon without ſummoning him, it would be a miſde- 
meanor in them, for which an information would lie again 
them. But fince in theſe ſorts of orders for ſuppreſſing 
alchouſes, keeping baſtards, &c. ſummonſes have not been 
ſet out, they would intend the juſtices having juriſdifion 
had proceeded regularly, and that there was a ſummons; 
it not appearing by the order, that there was none, or that 
there had been an ill ſummons; for where it appears there 
was an ill ſummons, that will be fatal, and leave no 
room to make it good by intendment: which anſwers the 
caſe, 1 Salk, 181. And Forteſcue juſtice ſaid, the caſe of 
the Queen v. King was the very caſe in point, And the 
orders were confirmed, June 10, 1725. But afterwards it 
being made to appear to the court by affidavits, that the 
juſtices had proceeded in making the laſt order, without 
ſummoning Venables; after haying heard counſel] for the 
juſtices, the court gave Teave to file an information againſt 


Earl of Hindford ver/. Charteris. 


them. 
HE regularity of entring judgment againſt the de» A dunes 
fendant being referred to the maſter, it appeared ©22n0t be left in 


the office after 


upon his report, that the declaration was left in the office, ball 51eq, ir the 
but no declaration was delivered to the defendant's attorney, refidence of the 
though the plaintiff's attorney knew the defendant's attor- 4fendaat's at- 
ney, and where to. find him. And this the court-beldinot ig ib“ 
to be 2 regular delivery of the declaration; for before, the clerks refuſe to 
making the (a) rule in this court in the late king William's $37 for it. Vide 
time, that the defendant's attorney ſhould pay the plaintiff's «. 5. % 
attorney for the declaration, the practice never was to leave * Crompt. 92. 
the. declaration in, the office, if the defendant's. attorney 
could be found, but the declaration was to be delivered to 
him; and therefore ſince that rule, it is not regular to leave 
the declaration in the office,, unleſs the defendant's attorney 
cannot be found, or refuſes to pay for the- declaration. 
Thelike caſe happened this term between Peach and Hobbs. 
And therefore the court, for ſettling the practice as to de- 
livery of declarktions, made this following rule which I. 
pronounced in court, and which was drawn up as follows : 
Regula generals, Ordinatum «ff, quod ubi ſpeciale vel com- 
mune ballium affiletur pro alique defendente, ei notitia inde da- 
fur ; attornatus pro querente narrationem deliberet attornato pro 
tal defendents, qui ſelverit proinde. Sed attornatus pro defan- 
dente, vel clerici fut in adſentia ejus, recuſaverint ſalvere proinde, 
vel fi locus babitationis talis attornati pro defendente igno= 
tus ſuerit attornate pro querente, tum licebit attornato pro 
(«) Tr. w. 3. : | 

Un3 _ Muerents 
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- HinpronD gęuerente relinquere narrationem in officio cum clerico narrationun, 


Crarrenrs. ſed immediate dabit notitiam inde in ſcriptis defendenti vel gu 
attornato, It tali narratio agſlimata fuerit bene deliberata tan- 


tum a tempare talis natitiae. | 
2 2 
Vaughan ver, Evans. 
| 573 8. c. $tr. 630, and more fully 8 Mod. 374. 
— 1 VANS brought a bill of forecloſure in the court of 
cannot ſequeſter grand ſeſſions for the county of Montgomery againſt 


for non-appear- Faughan and others, to forecloſe Vaughan of his equity of 
ma rear rat redemption, upon a mortgage of lands that lay in that 
they eannot ſerve county. And laſt term a motion was made for a prohibi- 
— tion, upon ſuggeſtion that Vaug ban did not inhabit in that 
| ſerve proceſs out county, but lived in England, and that Zvans had ſued out 
of Wales, procels in order to get a ſequeſtration of Vaugban's lands 
2 that lay in Mautgomeryſhire. And after having beud 
9 Mr. Reeve; ſerjeant Probyn, and Mr. Cawper, againſt the 
-prohibition, the court made the rule for the prohibition ab- 

ſolute; becauſe the ſuit is in nature of a ſuit in chancery, 

and the proceſs is perſonal, to ſummon the party; which 

cannot he ſerved in this caſe; Mr. FYaughan living in 

England out of the juriſdiction of the court of grand ſeſ- 

 fions: and if he could not be ſerved with the proceſs, be 

could not be guilty of a-contempt in not appearing upon it; 

and then by conſequence no ſequeſtration ought to go 

© againſt his lands, though they lay in that county. And this 

is the ſame caſe in effect, as that in Tranter v. Duggen, i 

lord chief juſtice Hoelt's time. And though it was objected, 

that the court of chancery of England had their procels 

ſerved beyond ſea, and brought parties into contempt, and 

\ this of the grand ſeſſions was an original juriſdiction; the 

court ſaid, this was not to be compared to the chancery 

(if they did proceed fo) becauſe this juriſdiction, though 

it was an original one, yet it was à limited one, and con- 

fined to that county. The rule for the prohibition uu 

made abſolute, June the gth, 1725. We 


(5 


Michaelmas Term 


12 Georgii regis, B. R. 1725. 


0 


Sir William Lowther's caſe. 
S. C. Str. 637. 1 Self. Caf. 369. c. 293. 


R. Fazalerliy moved for leave to file an information a perſon 
M in nature of a quo warrants againſt Sir William — 
Toeuther to ſhe w by what authority he had made and duo waranto 
ſet up a warren. But it was denied by the court; be- information in 
cauſe it was of a private nature, and therefore proper a 01 | 
to be proſecuted only in (a) the name of the attorney vate nature. R. 
general by information, if his majeſty thought fit. And acc. Andr. 14. 
the like motion was denied in the caſe of the lord Liſburn, — é 5 
not long ago; Odleler 28, 1725. Ae 


18, 
( Vide Cro, Ele. u. - 77 


Hughes ver/. Alvarez. 
8. C. Str. 639. | 

HE defendant put in a plea in abatement, after - 
having had oyer of the original, that the original was 
not returned, and that the plaintiff had not found pledges, 
And upon motion this plea was ſet aſide, becauſe it was * | 
in per an affidavit of the truth — 5 for though — 
and Mr. Huſſey ſaid, this appeared writ upon the ozer; 
and in ein bas a matter is lende in abatement, which 
appears upon the record (as variances) there needs no 
vit by che act for the amendment of the law 4 Ann. c. 16. ſs: 
J 11. ; yet the court held, that this did not appear upon © 
the oyer of the writ, for nothing appears but the writ itſelf ; 
but this is a fad, which ought to be verified by affidavit, 
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| The King ver/. Collinbourn. 


— 8. C. Str. 663. more at large, but with ſome difference (a) Seſſ. Caf, 21;j. 
The apprentice PON a ſpecial order of ſeſſions removed into the 
yh — he king's bench by certiorari, for diſcharging an appren- 


diſcharged by tice, -who appeared by the order to have been bound to: 
2 under glaſier a freeman of the city of London, before the chamber. 

the ermas lain of London ; Mr. Urlin moved toquaſh the order, inſilling 
Jives out of that the apprentice, being bound before the chamberlain of 
— e London, the juſtices of peace had no power to diſcharge him, 
him our of but he ought to be diſcharged by the chamberlain ; for in the 
Londen. act of 5 El. c. 4. / 40. the liberties and privileges of the 


Citizens of London as to having and retaining apprentices are 


expreſoly faved, and. it is declared that ſtatute ſhall not be 
prejudicial to them. Sed non allecatur ; for per curiam, the 
apprentice being out of, London, and ſerving his maſter out 
| a, the city, there can be no proceedings againſt him before 
the chamberlain ; but the juſtices of the peace have a juriſ- 
di&jon to diſcharge him, notwithſtanding be was bound in 
— | 
y 1 510 
act eons may 2. Exception was taken to the order, that the juſtice 
a:pientice under Could not, diſcharge the apprentice, becauſe the trade to 
5. El. <.4-£.35-. which. he was bound, viz, a glaſier, was not within the 
— — ſtatute of 5 Elz. Sed non allocatur; for though formerly it 
he is bound may, Was held, the trade ought to be à trade within the ſtatute, 
2 cont. Vet the later reſolutions have been otherwiſe. And a caſe 
cont Lettl ng was Cited, where it was held, the trade need not be a trade 
Rem. 20. pl. 29. Within the ſtatute, 6 Geo. in the caſe of Hone an appren- 
tice. The King v. Taunton. ©. . . 
5 2 According te the report in 2 Seſſ. Cal. the apprentice was bound in Me- 
Xs & 


Parker ver. Thornton. 
2 Ie 1 6.6. Str. 640. 1 
A man chats "FTER 2 verdi for the plaintiff, a new trial was 
lenged as a jury- F granted, becauſe one Hooper, who was challe 
man canoot b* upon the principal panel, and the challenge allowed, unt 
. - afterwards ſworn upon the — taleſman by the name 
. Hook ; although it was infiſted upon by the counſel for the 
plaiotiff, that che verdict was given to the ſatisfaction of my 


brother Denten, who tried the cauſe. 

Wiͤiatt werſ, Eſſington. 
3 S. c. Str. 637. Fort. 377. 5 
| Adeclanationin I N treſpaſs for breaking the plaintiff's houſe, and taking 

Ke away diverſa bona et catalla of the plaintiff ibidem mu 


. tak 
; molt fecify verdict was given for the plaintiff, and intire damages 


wha: the goods eq. and upon Mr. HFard's motion the judgment was 1 
R. acc. Bare, reſted, for the uncertainty in, thy declaration, in not hou 
| 5 WO 


2455- vide ante 
- 1007. 
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fying what the goods were, ſo that this recovery could not W 
be pleaded in bar of another action brought for the ſame xuxcron. 
goods. Serjeant Darnall and Mr. Ketelby for che plaintiff, ww 


| Baſs verſ. Bradford. 


N ejectment the demiſe in the declaration againſt the — og 
J caſual ejector, and afterwards delivered to the tenapt in str. g 1036. 
poſſeſſion, was laid of the ſecond of Jun laſt, to commence Burr. 2447. BL 
from Lady-doy before; and after the tenant in poſſeſſion had 9% Cop. 864. 
entered into the common rule, in the declaration in 2 
iſſue delivered to the defendant the demiſe was, laid to be 
the ſecond: of Augu/t laſt, the title of the leſſor of the plaintiff 
being upon a breach of a condition for. non-payment of rent 
; Midſummer laſt. And ſerjeant Baings moyed for the de- - 
fendant, that the iſſue might he made, according to the ; 
declaration delivered to the tenant in poſſeſſion, becauſe, the 
plaintiff ought, not to recover upon 2 title accrued ſubſe- 
quent to the delivery of the firſt declaration. Mr. Fazaker- 
ley for the plaintiff, inſiſted, thet the, Arſt declaration, was 
only in nature of a.notice, and therefore the ſecond declarar 
tion might vary from the firſt as to the demiſe, . But per to- 
tam curiam, by the courſe of this court there can be no 
alteration in the declaration in the iſſue from the firſt decla- 
ration delivered, only in the defendant's name. And a rule 
was made, that the iſſue ſhould be made according to the 
declaration delivered againſt the caſual ejector. | 


Powell ver. Hord. 
$. C, with ſome difference (.) Str. 650. 


| & caſe againſt the ſheriff of Oxſordþbire, for a falſe re- 19 en afiicn 
turn of nen eff inventus to an alias capias ad ſatisfaciendum wink » herif| 

upon 1 of the common pleas, recovered by the — his 

plaintiff againſt one Edward Jones for 211. 105. and upon officer,the teri 

error brought in the king's bench affirmed, upon which the net call tha 

whole ſum amounted to 430. upon not guilty pleaded, the 29.2 

cauſe was tried before me at ni prius in Middleſex this os bed 

term. And it appeared upon the evidence, that the ſheriff's — p 

bailiffs upon the firſt capias had frequent opportunity of — Git. 

taking Jones; and that when that return was out, the Evidence. 122. | 

 under-ſheriff defired Mr. Food the plaintiffs att 

to take out another capias ad ſatisfaciendum, and he pro- 

miſed to arreſt Jones, but did not, gh he had opportu- 

nities to arreſt him upon that writ. And the defendant  - 

upon the trial attempted in mitigation of damages to. 1s un diss 

anode ode Ar — 

non eſt in ſatiefaciendum damages 
the debt in eſpe of wick the raging ae feed cok K* 3 x 85 
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Fenz proof, it appearing Jenes had abſconded.. Upon which by 


my direction the jury gave the whole 4.3/7. debt in damages. 
And the defendant moved for a new trial; firft, becauſe ! 
' refuſed to admit the ſheriff's bailiff to be a witneſs upon the 
trial, to prove that he often endeavoured. to have arreſted 
Jones on this capias ad ſatisfaciendum, but could not, t 
non allocatur; for my brothers agreed with me, the bailif 
was no legal witneſs, becaufe he is intereſted in the cauſe, 
having given ſecurity for his due executing proceſs, and by 
conſequence could not be a witneſs in his own cauſe. Then 
it was inſiſted upon by the counſel for the defendant, that 
the damages were exceſſive, / becauſe the jury bad given da- 
mages for the whole debt; whereas they ſaid the jury ought 
to have given only the charges the plaintiff had been at in 
the ſuing the _ In, c. in damages. & 
nor dlhcatur 3 for upon the circumſtances of the caſe the 
court thought it very proper, the whole debt ſhould be giren 
in damages. ' Note, upon giving the verdict, the plaintif 
entered into a rule by conſent, that the ſheriff ſhould bare 
liberty to uſe his name, in order td recover the debt agzinl 
Jones, the ſheriff” conſenting to indemnify the plaintif 
againſt all cofts, &a 
90) N22 $3333 ZTHI f 
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Will. Dobbs ver/ John Edmunds. 
8. C. with a trifling difference, Str. 681. At 


N treſpaſs the plaintiff declared, quad cum the defendant 
ſuch a day broke and entered his houſe, &c. necnon de c 

uad the defendant peſea, ſuch a day, vi et armis entere 
his ſhop, c. Upon not guilty pleaded a verdict was found 
for the plaintiff, but damages were given ſeverally, viz. 
1d. on the firſt fact, and 405. for the ſecond fa. - And 
now it was moved in arreſt of judgment, that the taking 
the damages ſeverally would not help.the fault inthe decla- - 
ration; for the quod cum went through the whole declara- 4. . 
tion, and ſo no fact was poſitively alleged; which (a) is ill (0 Md 
in treſpaſs, and has been often ſo adjudged, 1 Roll. Rep. 55. J Anon 5. 
But it was held per curiam, that the recon ſhould not bring M. 19 C. 3. 
in the ſecond faQt into the quod cum, but ſhould de tock to _— 
be a poſitive averment, as if the gueritur had been repeated 
again, viz, necnon queritur de 40 uad, &c,which had certainly 
been good. And therefore the plaintiff had his judgment 
for the damages found ſor the ſecond fact. And the court 
declared, they would be bound by what had been already | 
often determined; but they ſhould be very cautious of ex 
tending this exception after a verdict further than it had 
been carried before. © © © pr hd 

(% In the anopymevs caſe in B. R. the court heli that to declare with a whereas in an aftion 
by bill was bad on a ſpecial demurrer, but would be unexceptionable after verd. &. 


4 


Cc 
A* executor brought debt upon a bond entered into by A man who fare 
the defendant to the teſtator in 1676; and a breach enter na 

was affigned to be made by the defendant in the executor's 2 
une about a. year before the action brought. And on iſſue 7 cofts on = 
t n verdict was given for the de nt, And fer- joint pint 
veau ©-»apple moved, the.plaintiff might pay coſts, wen A and the 
A cited, 3 5 


— 
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 PoxTwan the breach was aſſigned to be done after the teſtator's death 
in the executor's time. Sed non allocatur ; for per curian, 
the bond is the cauſe of aQion, and the plaintiff could not 
ſue but as executor. And therefore the motion was Cenied, 
1}, entr. 92. 


. 
Cans, 


SBP es TMX 


/ 
+ 


2 4 4 nee 
Parker ver/. Stanton, 
_ $, C. Str, 679. 


The plaintiffin NO ſeire facias ſued by the defendant in error, guar: 
lead _—_ 47 executionem non, &c. in order to compel the plaintiff 


. 4 * 


Faire ſaclas quere in error to aſſign his errors, the plaintiff in error pleaded, 

executionem non that the defendant in error had ſued execution in the con- 
mon pleas, and levied his debt recovered. And upon Mr. 
Strange's motion-this plea was ſet aſide as a ſham plea, (a1 


that the execu- 
uon is executed. 


wrary to the 2 


$5. ante 8 
and ſee Com 
Pleader. 
16. 2d. 
i. 5% 
writ of venire _ annexed, and returned, as by law he 
ought, &c. Then he alleges dimigution of the venire fe 
cias and habeas corpora, and prays a certiorari to the cf 
| | brevium of the common pleas ; but does not get the ci, 
. rgri returned. "he def ndant in error pleaded, in null of 


Wr 4. "Me. e eee n error argue dieb 
PF olnn ne 4 en —refygrrtar 
, is ill, and the judgment thereupon given is erm 

4101 $59) g's: +9 $ Bur -* 0 & 287 *2 4 YR." 
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And for this he cited 5 Cs. 42. b. the counteſs of Rutland's 
caſe, where it is beld, that if a perſon is well returned in the 
panel of the venire facias, and is miſnamed in the d;/ringas, or 
habeas corpora ; the proceſs was diſcontinued, before 32 H. 
8. c. 30. and 18 Eiiz. c. 14. But now after verdict judg- 
ment ſhall not be ſtaid, becauſe all diſcontinuances after 
verdict ire helped by thoſe ſtatutes; and therefore in that caſe 
the venire facias and diftringas being right, and the miſtake in 
the name being in the panel before t 

and the pofſea, it appearing upon examination of the ſheriff, 
that the perſon who gave the vyerdict was rightly named in 
the venire, it was amended ; the motion there OK in ar- 
reſt of judgment. But it is there held, that even then if a 
juror was miſnamed in the venire facias, though he was 
rightly named in all the ſubſequent proceſs, it was not 
amendable. Now here the perſon who gave the verdict is 
not named in the panel of the venire, == 

be error: and the ſtatute of 21 Jac. 1. c. 13. does 


not 
help this caſe, for that ſtatute only helped where any of the 


jurors, who tried the cauſe, is miſnamed in any of the ſaid 
writs ; but here he is not named at all. | 


1415 
Hzinvur 


Vv. 
HAT e. 


e juſtice of ni prius, 


therefore it muſt 


But it was inſiſted upon by Mr. Strange, for the deſend- 


ant in error, and ſo adjudged by the court, that this was 
not aſſignable for error, it being againſt the record, the.ve- 
nire facias and habeas corpora not being returned upon the 
certiorari to the cuffos brevium. And judgment was affirmed 
February 9, 1725. | 1 
Mich. 3 Ges. 3. J. E. Plonmer v, ig and Crigh. Debt en n boad ; 887 
farm fed rt ad ere or the pant fe 


* 
error on this judgment, error was aſſigned, that Webb died before the day 
Fin; and held it was not affignable for + becauſe the record mentioned 


that be appeared that day. Judgment 7. Hag. 


The King ver/. John Hill. 


3 defendant was convicted by Sir Henry Bateman, 
a juſtice of the peace of Middleſex, for unlawfully 
keeping a lurcher and a gun to kill and deſtroy the game, 
non exifiens qualificatus per leges bujus regni ad hoe faciendum, 
contra formam flatuti in bujuſmods caſu editi et proviſi. And 
this conviction being removed into the king's bench by cer- 
trorart, was quaſhed Saturday, February 12, 1725. becauſe 
- wo only averred generally, that he was not qualified, and 
1d not aver that the defendant had not the particular qua- 

ons mentioned in the ſtatute as to degree, eſtate, c. 


ons mentioned ja 
22 & 23 Car. 3. 
8. 45 R. acc. 

Burr, 148. vide 


77. K. = 
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n | | White ver Clever. 

| | 8. c. $tr. 687. 
In an aftton en EBT on a bond for 400. The defendant prayed 
a bond bf isdem- cyer of the bond, and of the condition, which wa, 
nity, z plea that that the defendant ſhould do ſeveral particular things, and 


* — ae alſo indemnify and ſave harmleſs the plaintiff, from, Gt. 4; 


Nate how, is un- to the things to be done, the defendant pleaded he did them; 
— — and as to the indemnifying the plaintiff, and ſaving tir 
— plaintiff harmleſs from, &c. the defendant pleaded, qui 
; indemmnificevit ac indemnem ſervavit the plaintiff ab, &c, To 
which plea the plaintiff demufred generally, and the de. 
fendant joined in demurrer. And ſerjeant Whitaker for the 
plaintiff took exception to the plea, thee it was ill, becauſe 
the defendant did not ſhew, how he indemnified the plai- 
tiff. Cro. Fac. 165. Allington v. Yearkner. Hab. 196 
And it is ill on a general demurrer. Cre. Fac. 165, 303 
340, 503, 634. But if the defendant had pleaded in the 
negative, that the plaintiff nen fuit damnificatus, it had beta 
. Cre. Fac. 634. 2 Co. 4. 1 Lev. 194. But M. 
e for the defendant inſiſted, that it was but form, and vu 
good upon a general demurrer. So it is held 1 Lev. 19 
Cuthr againſt Southern, and 1 Lutw. 428. Lovelace . 
Bickham. And all the court were unanimous of opinion, 
that ſuch pleading is well upct' a general demurrer fine 
the act for the amendment of the law, 4 Arr. c. 16. An 
therefore, becauſe the defendant had not demurred ſpecially 
and ſhewed it for cauſe, judgment was given for the defend 
ant, Paſch. 12 Gee. B. 1 Pr. 29, 1726. Note, this ail 
was brought upon the ſame bond as the plaintiff afterwins 
brought another Action upon, and obtained judgment 
Aich. 13 Gee. B. R. 1726. poft. 1499 


5 2 1 — . »- 
NT 4 
« . | c n 
— A fi 
{ 
. 4 
12 
4 " 
te 
N Ni; 
2 CC 
e w 


Eaſter Term 


12 Georgii regis, B. R. 1726. 


Ludwell ver. Hole. 


8. C. Sir. 696. 


ASE for theſe words ſpoke by the defendant of the Tin not on- 
plaintiff, viz. © You are a cheating old rouge, and _ C_ 
„have cheated the fatherleſs and widow.” After ing, unleſs be 18 - 
verdi& for the plaintiff, ſerjeant Belfield moved in atreſt of — * 
judgment, that theſe words are not actionable, there being — of him 
no cellequium laid of the plaintiff's trade; and cited 5 Mod. in bis trade. R. 
725 Savage v. Roberts. 1 Ro. 4b. 62. pl. 28. Hard. 8. . Ba 1688. 
ale v. Chapman : and that difference was took, Raym. . 
Davis v. Janet. On the other fide Mr. Gapper argued for 
— plaintiff, a — — words ſhould not be took in mitiori 
« now, and quoted Crs. Fac. 673. and Raym. 86. 7. 
v. Hooper. But the footed rv words would — 
actionable, unleſs ſpoke of the plaintiff in his trade, for 
which the caſes cited by ſerjeant Belfield are in point. And 


therefore judgment was arreſted, May 17, 1926. + 
Eden verſ. Wills, 


8. C. Str. 694. 


9. 


court of king's bench in the very ſame caſe. And the writ 
was quaſhed, Mr, Acberley ſor the defendant in error. 


rene 
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IS Goodright ven, Shuffill, 
| 5 2 * | | ejeAment, plea of ancient demeſne was allowed to be 
| Sar. . fea | well, Without an affidavit to verify the fact. And ſuch 
vide Old: EB, 'plen; Bad" been before allowed 'to be good in carl C 
7. inge eaſe, e. 


| Gollrey vey Philor 


R. Fazaterley moved to change the venue into Cr 
and it was granted per curiam, becauſe this court 
down the record by atittimus. - 


| ons plaintiff declared, quod cum. by a writing d 
A perſon em. * | agreement faFum 1 Dec. 1723. between herſelf it 


pores by torney of Famer Frontin of the one part, and the defendant 
f the other part, which ſhe produces in court under te 
3 al of the defendant, ſhe for and in the name, and 28 1. 
> * Ar the ſaid Tamer, demiſed to the defendant 2 bout 
Ne. in Arret in Tork-buildings for ſeven years from de 
#8.D. twenty-fifth of [December next, and thit the defendnt fe 
— himſelf, his heirs, executors and adminiſtrators, covenut- 
ade ed and agreed, that he, &c. would pay for the faid me 
r 4% ſuage 'to the ſaid Famer Frontin 60 J. per annum, it lou 
is voig. düarterly payments, &c. by virtue of which writ! a 
vpon the face of agreement the defendant entred, and was and yet is polleties; 
it. Race, Moor. and -affigns for breach, that the defendant did not pay . 
At lea the at. (aid rent, but 45. due to the ſaid Frontin for three q 
torney cannot Of à year was and yet is due and unpaid, Cc. The 


maintain an K 
con upen it in his own name. 
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ant demurted generally, and the plaintiff joined in demur- geri S 


rer. And Mr. Strange for the defendant inſiſted, that the „z. 
plaintiff could not maintain this action, for the leaſe was 

void, becauſe the plaintiff acting only as attorney to James 

Frontin, it ſhould have been made as a leaſe from him and 

in his name. Moor 70. pl. 191. 9 Co. Rep. 77. Combe's 

caſe, If an attorney has a power by writing to make leaſes 

by indenture for years, Tc. he cannot make an indenture 

in his own name, but in the name of him who gives him 

his warrant. And of this opinion was the whole court, 

and that therefore it appeared upon the face of the declara» 

tion, that the leaſe was void: And then Mr. Strange in- N 
liſted, that if the leaſe was void, the (a) covenant in it to (a) Videante 
pay the rent was void alſo. But Mr. Reeve for the plaintiff 37% 10 the | 
argued, that though the leaſe was void, yet covenant might 

be maintained on the agreement. James Frontin could not 

maintain an action of covenant, becauſe be was no party 

to the deed, 2 It. 673.” Scudamere v. Vandenflene. But 

he ſaid covenant would lie on the word demifft, which im- 

plies a covenant, But if there be an expreſs covenant” pate 

ticular, viz, that he ſhould quietly enjoy againſt all claim 

lag ay him, that reſtrains the general implied covenant. 

1 Mod. 113. 1 Freem. 368. 3 Keb. 304+ Deering v. Far- 

rington. Hale held, that where a man aſſignavit et iranſpoſuit 

all the money that ſhoyld be allowed him by any order of a 

foreign ſtate, to come to him in leu of his ſhare of a ſhip z 

this was void as an affignment, but was a covenant, and 
was all one es if the defendant had covenanted, the plaintiff * 
ſhould have all the money the defendant; ſhould recover for 

loſs of ſuch a ſhip, Beſides, the agreement being under | 
ſea), the defendant was eſtopped to ſay, the plaintiff did not | n 
demiſe, and it was very hard the defendant ſhould enjoy the - 

houſe as he did, and not be forced to pay the rent. But the 

court held, that it appearing on tbe declaration, that the 

leaſe was void, becauſe it was not made in the name of 

James Frontin, whoſe houſe it appeared to be, and that the 

plaintiff only made it as his attorney, there could be no 

e/eppel; and then the covenant to pay the rent was void, 

and the plaintiff could not maintain the action. And j 

ment was given for the defendant, June 21, 1726. 
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Price was ſworn ont of th 7575 of the common pleas. And mn | 
a 


1 
8 
4 . ? 


M nn that Robert Dormer efquire, one of thi 


| 2 bit majeſty as d reward for their paſt ſervices, granted aul 


rem of Mr. beron Page. * ; 


Fi 


Michaelmas Term 


/ 


\ 
1 a4 1 


— 7 n.. 
N 


muflices of the court of common pleas, died September 18 
| A the oh ab f A0 0 Jeffery Gilbert bright, 
lord chief baron of the court of exchequer, died October 14 la, 
anno ztatis 52. And juff before the beginning of this inn 
Sir Thomas Pengelly knight, his maje/ly's primier ſerjcant a 
law, was fworn lord chief baron of the exchequer, and A lern 


Wednefday October 26th Sir Littleton Powys knight, my 
the juſtices of the court of king's. bench, and the 

Robert Tracy ire, one of the juſtices of the common plus 
reſigned beth their offices by reaſon of their ill flates of health, 


them a penſion of 15001. per annum. And Friday Novem- 
r the wy 17 F Ab Page Eight, "one. of . the barons of it 
 exchequer, was fworn a judge of the common pleas in the runs 
M. juſtice Tracy ; and Monday September the 91 5 
Lawrence Carter tnight, one 7 his majefly's ſerjeants at lov, 
and folicitor. general to his royal highneſs the prince of Wales, 
was fern a baron of the exchequer in the room of Mr. bon 
Price. And Mr. ſerjeant Probyn was fworn one of the juſica 
of thi king's bench in the room M. juftite Powys. 4 
Mr. ſerjeant Comyns was fern a baron of the exchequer in ii 


r 
_ . 


* 
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| | John Aſtell ver. John Andrews. Inte. Tri. I 
8. c. Str. 718. Rot. 408. 


> plaintiff brought an action of debt, gui tam, c. If a flatute im- 
| againſt the deſendant, for 1004 &c. for ſelling 8 — 
French, Portugal, and Spaniſh wines, twenty ſeveral times nn commodity 
by retale, \viz. by the pint, the quart, and the gallon, to by retale, wih- 
ons whoſe names are unknown to the plaintiff, between — 
the 1ſt of March 10 G. and the iſt of March 11G. at Briſſol to that a licence 
be drank at Briſfal, the defendant not being authoriſed ot ena- 9 granted 
bled in manner and form as by the ſtatute in that caſe made —.— —_ 
and provided is preſcribed and appointed: contra ſormam et 4 ly uſe the trade 
feftum flatuti praedidi; per guod the defendant forfeited to t on —_ by 
king and the plaintiff, gui tam, Cc. 100 l. viz. 5. for Herald perfon 
every one of the ſaid offences. Upon nil debet pleaded, and who in ne 
iſſue joined thereon, the 'cauſe was tried before my brother ag e 
Denton at Brio; and as to 95 J. part of the 1007. the jury pa nor by 
found fot the defendant ; bur as to 75 the remaining part eule is liable to 
of the 100 L. the jury found @ ſpecial verdict, viz. that the Penshy. 
defendant the 13th of November in the eleventh year of this 
king, and for nine years then laſt paſt, was, and yet is, a 
merchant importer of French, Portugal, and Spaniſh wines, 
and for all that time dwelt and yet dwells in the city of Briſ- 
tol in the county of the city of Briffol; that the defendant ' 
the 11th. of November in the eleventh of the king, ia bis 
manſion houſe ſituate in Briſol, ſold by the gallon to one 
Themas Mills one gallon of red Port, to be drank at Briftel, 
and that the ſaid s Milk carried the ſaid gallon of the If fue im- 
laid wine from the defendant's houſe to a common inn called Pele » penalty 
the Guilders Inn in Brie, and that there the ſaid gallon of 25,272 20900 
wine was drank ; that the faid Guilders Inn at the time of « particutar 
the ſale of the ſaid galſon of wine, and of the drinking dvs iy to 
eof, was in the occupation of one Charles Selman, an os any 
hot in the tenure or occupation of the defendant; that the place la his oc- 
defendant at the time of the iſale of the ſaid wine was not CET. 
enabled to ſell wine by retale by force of the ſtatute of the toute or place, 


12th of Charles the ſecond, c. 25. intitled an act for the * perſon who 


better ordering the ſelling of wines by retale, and for pre- . a * Hable 


venting abuſes in the mingling, corrupting, and vitiating of wherever the! 


wines, and for ſettling and limiting the prices of the ſame z mm is to 

that the defendant ur. fold" in Js veſſel whatſoever any 

wine to be drank within bis manſian houſe, or within any 

place whatſoever in bis tenure or occupation: but whether 

e defendant owes the 531. Ge. This caſe was argued twice 

t the bar, firſt by Mr. ſerjeant apple for the plaintiff, and 

Mr. Gapper for the defendant; and afterwards by Mr. ſer- 

eant Pengely for the © plaintiff, and Mr. Fazaterley tor the 
& 3 KF os X22 An l . 
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ie and himſelf, that the plaintiff ought to have judgment, Mr, 
juſtice Powys having ſurrendered his office a lt 


I The reaſon upon which the judges founded their refolu. 


March 1661, unleſs authoriſed as by that act is preſcribed, 
hall fell or utter by retale, i. e. by pint, quart, pottle, or 


in their tenure or occupation 3 and though there is att 
5 ſome yard, Cc. r manſion bouſe, C. i 
I 


place, it was idle to mention manſion houſes and plac 
- "thhir tenure or occupation. Beſides, the defendant is foul 


tend to this caſe, and though perhaps the parliament wg 
bare uſed other expreſſions to have made the act as unte 
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defendant. And Friday the 4th of November the ckief juſ- 
tice delivered the opinion of juſtice Forteſcur, juſtice Reynuly 


e beſore. 


tion was, that by the facts found in the ſpecial verdict the 
defendant appears to be guilty of an offence within the ex- 
preſs words of the ſtatute of 12 Car: 2. c. 25. for by that 
act it is enacted, /. 1. that ng perſon aſter the 28th of 


== (@@_ . « _— as ans * 


gallon, or by any other greater or leſſet retale meaſure, any - 
kind of wine, to be drank or ſpent within his or their man- 1 
ſton houſe or houſes, or other place in his or their tenure or F 
.... orcupation, or without ſuch manſion houſe or houſes, ot d 
_ - ſch other place in his or their tenure or occupation, by ay 0 
eZ _ colour, craft, or mean whatſoever, upon pain to forfeit far Pp 
... every ſuch offence 51, c. The jury here have found, th Fo 
tze defendant fold a gallon of wine, that is a ſelling by cetale * 
Within the very words of the act, which explains what (el % 
ing by retale is, and mentions fale by the gallon, as one of 60 

the inſtances. 2. They find, the wine was ſold ta be drank A 
at Briffol, and that it was drank at the Guilders Inn in Bri- ti 
ta; that is à ſale of wine to be drank out of the defendant by 

. houſe, the words of the act being, to be drank within bs be 

. .maofion houſe or place in his occupation, or without ſuch B. 
manſion houſe, &c. and then they find the defendant tat tic 
no licence to fell, G. 2 : we 
But it was objected by the counſel for the defendant, thi the 

it is found by the Cpecial verdict, that the defendant ne ſha 

| ſold any wine to be drank within his manſion houſe, « lice 
within any place whatſoever in his tenure or occupation; trac 
and they inſiſted the intent of the act was only to reſtrain Pla 


ſales of wine to be drank in their manſion houſes or plan 


wards the words, or without, &c, het that muſt men 


otherwiſe the expreflion id the a& is unaccountable. I 
was intended to prohibig ſales of wine to be drapk in 2 


to be a merchant importer of wine, and theteſote m 
reaſonable. he ſhould ſell by retale in bis bouſe, the 3 "= | 
principally levelled at perſons that keep taverus, S. 

the anſwer to this is, that the words of the act exprelv)® 


Ge. yet Weil wh 


Wy, 
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ing in thoſe words do not reſtrain the other extenſive words. rm. 
And this act is recited by the act of 15 Car, 2. c. 14. to have ss 
this extenſive conſtruction, both in reſpe& of the perſon ſell.J. 
ing, and of the place where the wine was fold to be 
drank. For by that act of x5 Car. 2. c. 14+ it is recited to 
be enafted by. this act of 12 Car. 2.. c. 25. /- 1. that 
no perſon. or perſons whatſoever after the 25th of March 
1661, unleſs authoriſed as by the ſaid act is appointed, 
ſhould ſell wine by retale, to be ſpent in their manſion 
houſes, or other place, under the penalty of 5 l. GW. 

Another objection was made, that the verdi& has found 
but one ſingle fact, and that the parliament only intended 
to pfohibit the uſing the trade of ſelling wines by retale, + 


, which muſt require ſeveral facts; and that appears by the 


clayſe which directs the granting licences to be to thoſe 
who uſe the trade of ſelling wines by retale, /. 4. But to 
this it was anſwered, that the "clauſe which prohibits the 
ſelling, is general, and lays à penalty upon every particular 
offence of 5/, and it is upon that Clauſe this queſtion de- 
pends ; and therefore in expounding acts of parliament 
where words are expreſs, and plain, and clear, the words 
ought to be underſtood according to their genuine and natu- 
ral ſignification and import, unleſs by putting ſuch expoſi- 
tion a contfadiftion or inconſiſtency would ariſe in the act 
by reaſon of ſome ſubſequent clauſe, from whence it might 
be inferred, the intent of the parliament was otherwiſe, 
But that is not this Eaſe, for no inconfiſtency or contradies 
tion will ariſe from the clauſe about granting licences, if the 

words of this clauſe are conſtrued according to their true 
ſignification ; but both clauſes are very conſiſtent, and 

the act will be no more than this, that” no perſon - ' \. 
ſhall ſell by retale but ſuch 386 have a licence; and that | - 
licences be granted only to thoſe that uſe the 

trade of ſelling by retale. Judgment was given for the 


The King ve Tenant. 
38. C. St. 916 x Self. Caf. 27. . 4 %½%%6 . WE | 
Cree orders of] 2 being temoved into this court — an order 
y certiorari, the firſt order was made by two. juſt daliaedy by. . . 
of the peace for_the A gd of eee . 
2 to keep a baſtard child, as being the reputed father, „en the merits, 


rom this order the defendant appealed to. the quarter-ſef- ICs 


* a l — 


» 


tices ; dut bound the defendant by recoghiſance to 3 he wo. 
at next quarter ſeſſioms, A it was ſuppoſed, under an Vie Vent. 5g. 


prebenſian, that better evidence might be | we ' 
on 4 wight ve procured agai 472. 
Am. Aber this * — a Baile: 3550 
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aun upon the deſendant for keeping this baſtard child. And all 
theſe orders being removed into this court Member 10, 
1726. the court quaſhed the laſt order of the two Juſtices, 
For they having made an order upon the defendant, to keep 
the child as reputed father, and that order being regularly 
diſcharged. upon an appeal, upon hearing the merits, the 
defendant was legally acquitted, -and cannot be drawn in 
queſtion again for the ſame fact. Mr. Reeve counſel for the 
king, Mr. Les counſel for the defendant. i 


tvs. Mick. n David / Griffin ver, Daniel Scott, -Humfrep 
Lene _ Bodman, John Mauldin, Abraham Purſe 
© _ houſe, Joaken Falack, and George Shenton. 
e. but very Gortly and incomeAlyFeported Ker. 737, x Barnard l. K 


a 1 N an action of treſpaſs brought by the plaintiff againl 
io Sbich a dif- 1 the defendants, for breaking and entering tbe plaintiffs 
Miner 8 bouſe at Bermondſey in Surrey the 18th of June, the eleventh 

IN of the king; and for continuing in poſſeſſion of the houſe 


Rn . RE a EI geo AF re 


to keep the i 
diſtreſs on the for eight days next following and for taking and carrying * 
Tender away (rom thence ſeveral goods of the plaintif®s, vix. grates, th 
| trained, he is tongs, tables, a clock, Cc. the defendants as to all, prode fol 
able to an % frattionem it intrationem domus pracdiciac et continuationen i is 
2 5 he furs poſſeſſune cjuſdem domus per ſpatium oo. dierum, and taking * 
them to remain add catrying away the goods of the plaintiff, plead not 7 
ve rag guilty, and on that iſſue is joined; and as to all the ref d 1 
| " the treſpaſs aforeſaid, the defendants juſtify, and ſay, tht * 
Vderr s. Sir Milan Bower, and Ebenezer Sadler. the 20th of 4 


c. 19. 10. | 2 * 3 , | * F420 7 & 
1 H. Bl. 13. 1708, were ſeiſed in fee of a meſſuage and a piece « 
ground, c. in the ſaid patifh of Bermondſy, and. being 
: ereof ſeiſed demiſed the ſame, the fail 26th of 75 * 
to Anthony Tolat ſrom 4 of March then laſt paſt for in 
years, who entered and was 7 e. and 11th Jo 
- 4508, built a houſe on part the demiſed premiſſes ; that 
| 0 — Tolat died inteſtate 1 Aug 1714 that adminift- 
: | | tioh was granted by the archbiſhop of Canterbury 5 fun 
th Eight 4ays isan 21714. (0 lan Tele; that ſhe entered on the demiſed pt 
1 vorreſonable miſſes, and the "new erected houſe, and 15 March 17'% 
men rH the afigned the tefidue"of the fixty years term to Ju 
m. . 8 | wor 
BY © Chamberlain; that 1 "June 1720 Jobn hambrrlain die pol 
fſeſſed thereof; Er. imteſtate; that adminiſtration to dn 


. granted by the archbjſhop'of Canterbury 5 N 
1 © *-to Robert Chamberlain ; that Robert Chamberiam entred, s i 
rand 6 Ober 1720 demiſed part of the premiſſes cow 


tue 60 years leaſe, of which the houſe in the declaration v 
bet to Williom Rogſe for ſeven years from 29 Sept. 115 
© - Feſerving ſeventeen pounds Jer anywhe rent, payable We 0 

F EY Boba ws uſual quarterly payments, Ie William os 
* N . 528 3 \ & > 98 p | 


- 1 
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was and fill is poſſeſſed, Ee. that Robert Chamberlain 12 


ſion of the premiſſes demiſed, Cc. for the remainder of the 
ſixty years term to the defendant Daniel Scott, by virtue of 
which affigniment the defendant Daniel Scart, according to 
the form of 

the ſaid reverſion of the premiſſes before mentioned to be 
demiſed to the faid William Rouſe, whereof the houſe in the 


declaration is parcel, and of all other the premiſſes 
demiſed to him affigned as aforeſaid, was poſſeſſed; and 
the ſaid Daniel Scott bein ſo poſſeſſed thereof, 8 J. 10 7. 


of the ſaid annual rent of 17. for the ſaid premiſſes laſt 
mentioned, pracuicta domus in narratione pracdic da men- 
tionata eff pareella, for two quarters of a year ending at 
Lady-day 1725 to the ſaid Danicl Scott folubiles ad idem feftum 
proecdiflo tempore que, Wc. in aretro et igſelut. fuerunt, per 
quod the ſaid Daniel Scott for non-payment of the ſaid rent as 
aforeſaid due, in jure ſus proprio, and the other defendants 
in jure ipfiur' Danielit et per jus pracceptum, pracditte tempore 
quo," c. in domum pracdifiam in narratione praedicta mentio- 
natum, ut in patce} of the premiſſes aforeſaid abovemen- 
tioned to be demiſed to the faid Wiltem Rouſe, intraverunt, 


September. 1722, bargained and ſold and affigned the rever- 


the ſtatute in that caſe made and provided, of 


1425 


Guryrin 
V, 
Scorr. 


and finding the ſaſd goods and chattels in the faid houſe, 


the (aid defendants ben et catalla prusicla nomine diſtrictionis 


for the rent as aforeſaid being in arrear proedifte tempore quo, 


Cc. ceperunt," ac pro meliori conſervatione corundem bonorum et 
catallorum in cadem domo exiſtentium, bone et caralla illa in 


giuſdem domuv, ubi melius fieri potuit per ſpatium ode dierum ix - 
tunc proxime ſequentium continudverunt, et poſſeſſunem ejuſdem - 
dimus pro propoſo 'pracdifio neceſſaria habuerunt, et denique 


cadem bona et catalla fit diſtricta averunt ad imparrandum, 


ct cadem adtunc” at ibidem in the ſald pariſh of Bermandſey in- 


parcaverunt, wt diftriflienem pro redditu pracdifto in arctro ex- 
Mente, prout vis — quae quidem intratio domus prus- 


diftae, ac cuptio bonorum et catallorum pr atuictorum, ct rorim 


continuatio in cadem dome, et 


Peſſeſfio demur illus, ac 


16 


＋ 
aſportatio boutrum et catallorum / ni eff tetum pratdifium ' 


refiduum tr i praediftae, whereof 11 
pins, „ 1 
o this 


ſixty years term, and made the leaſe to 


years, as in the ples ; be ſays, that Ronfe March 1720 


afbgned his leaſe to the plaintiff David Griff, and that 


Robert Chamberlain affigned the reverſion, &c. to the de- 


ſendant Daniel Scott for the reſidue of the ſixt rs" term, 
and that the plaintiff David upon 3 at the 


plea the plaintiff replied, and after eonſeſſing, 
that Robert Chamber lain was poſſeſſed of the refidue of hg" 


for 'ſeven - 4 


door of the houſe of the affigned premiſſes, out of which ' 


the rent aforeſaid" wis 3 Fuit et ab ad - 
| rent 


Danieli the of BL 10:5; ad dim 
& X x'4 bs 92 6 


— 


and that the faid Daniel, ner any other per- 
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deri ſon of bis part, was ready there to receive the ſaid 87. 10. 
OS. scerr. and that he the ſaid . David; afterwards, and before the 
bdreaking and entry of the houſe aforeſaid, Ge. viz. 18 Jun 
" "= , the eleyenth of this king at the pariſh of Bermondſey atore- 
ſaid, potatus ſuit at obtulit ad /olvendunt eidim Danieli the (aid 
81. 10s. Jed, ly, praddietur Daniel adline ot ididem taaltr 
recipere recuſauit, &c. To this replication the defendants 
demurced, and ſhewed ſor cauſe, that it is not alleged in the 
£  repheation; that the ſaid David was always ready, and yet 
928 is ready, to pay to the ſuid· Daniel the ſaid 8 J. 10. nor is it 
alleged, that the ſaid David brought the money into court, 
to be paid to the ſaid Daniel; and tbat it is not alleged, 
that the plaintiff at the time of the ſuppoſed treſpaſs ten- 
dered the ſaid 81. 104, ; The plaintiff joined in demurter. 
Ibis cauſe was argued 2 June in laſt Trinity term, and 
| again 11 November in this term... And the defendant's coun- 
(a) Vide ante fe] took exceptions to, the replication, that (a) it was ill 
2 for the." cauſes ſpecially: aſſigned in the demurrer. But the 
court gave no opinion thereon, being clear of opinion, 
that the plea was ill. The, deſendant has juſtified the entry 
| into the houſe, out of which, the rent iſſued, aud diſtrain- 
e ing the goods in the declaration ſor the rent; ſo far is right; 
and the continuing in poſſeſſton of the houſe and goods for 
eight days. Now although the party might enter and dif- 
train the goods, yet .in,a-reaſppablegme he ought to remove 
; them, and put them either into 4 pound overt, or cloſe; 
but at common law po difigefs could. be impounded on the 
+2, premilſes;' and for that eafon. ſheaves ot ſhocks of corn 
15 were not diſtrainable for tent, becauſe. nothing could be 
. . diſtraincd,, but what migbt be returned in as good a coodi- 
tion, as it was in When the diſtreſs was taken, but after 4 
removal ſheaves of corn could not be reſtored in the ſame 
: condition, Co. Lit. 47. 4, and therefore the ſtatute 2 V. & 
| A. (eff 1. c. 5. gives the leſſor à power to diſtrain ſheaves 
* of corn, c. and to lock up and Tala the ſame upon the 
PR IR place where it is found ; but that is only in the , particular 
ON caſes Mentioned in that act. Then in this caſe, the de- 
by fendant not having removed, the corn in reafonable time, | 
has made his diſtreſs illegal; much leſs could he juſtify the 
detaining. tbe poſſe ſſion af the houſe eight days upon &. 
count. of the diſtreſs. And the adding in the plea, that 
pro melio i confervatione ar umdem boverum at catallar um in tan 
doma_exiflentiam, bona catella illa in parte quſdem demui. uh 
meliuſ fiert patuit, for eight duys then next fallowing, con 
 verunt, at poſſe ſuonem ejuſaem domus pro propeſite pracdifte naſe 
rio habuerunt, Et, will not at all mend the caſe; ſince the lar 
does not allow impounding a diſtreſs on the premilſes, uole 
in the caſes within the ſtatute à . & 34. which e 
r cited. a caſe /berween Cortwright * 
r beſoxe.the earl of Mfacchyfhnb we 
de was chief juſtice ef de king's bench, where be 
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if a landlord diſtrains for tent, and keeps the goods Gtr 
— premiſſes longer than a reaſonable time which the 8g. 
jaw allows him to remove them in, he is 2 treſpaſſer ab 1 
initio, Six carpenters caſe, 8 Ce. 146. Tbe plea there - 
fore being ill, the court in-November 5726 gave judgment 
for the plaintiff.  Serjeant Richard Comyns for. the deſend- 
ant, Mr, Gapper for the plaintiff. ran 


| 4 | 4 ! _ 8 - + # 'b | 
Joſeph Story ver/; Daniel Atkins. me. f. fl. la. 
With ſorts ſmall bat inconkderable difference... Str. 20 44. 


N an action upon the caſe. upon ſeveral promiſes, the The —_—_— 
1 plaintiff declared upon a ptomiſſory note dated 25 ee — 
March 17 20. figned and ſubſeribed — the defendant, where - court will pre- 
by he promiſed to pay the . plaintiff or his order 124 115. —_— o_ 
for value received, Wc. there was allo anotber count on an from attachiag 
indebitatus aſſumpſit for 201. lent by the plaintiff to the de - upon the cauls 
ſendant: and the third count was on an indebitatus afſumpſit . anion. B. 
for 200 laid out by the plaintiff to the defendant's ule, Wc. R. 2. R. acc. x 
damage 20/. The defendant gued primam pro mn 41 of- — 228. pl. 24. 
ſumptionem in narratione pramdifia mentionatam, pleads in bar, 13- ON 
quod ad aliqued tempus infra ſex annos ant diem exhibatignis. gil. 551. 
lac ipfnes the plaintiff cauſe. ationss quod diclam primam pro- And if the cauſe 
miſſonem et aſſumptionem in narrations praadicta mentionatam ä — 
non atcrevit eidem Feſepho verſus | Danulm, &c. and as court, and the * 
to the ſecond and third promiſes in the declaration men- fatuie of limita- 
tioned the defendant pleaded now afſump/it, and iſſue devon 
joined thereon, J | 4s es | Aa © above, the plain 

| 1 n _» tiff may rely in 

his replication upon the ia an inferior court. 8. C. 1 Barhard. B. R. 2 R. acc. 1 Sid. 
228. pl. 24. Sul: 44. pl. 13. D. gcc. ante 55 In fuch cafe, the replication moſt ſhe w explicitly 
that the ſuits ia the two courti were brought 2 + ny waaghory A ſtatement that the plaintiff for 
the recovery of his damages. for the non - performante of the promiſe aforeſaid (referring tothe 
promife in the declaration) appeaied in the infetior court, and then and there levied a plaint againſt 
the defendant, that the. plaine was afterwards removed, and that upon the removal he exhibited 
dus bill for the ſame cauſe of action for which he levied his (aid plaiat, does ſhew-explicitly that the 
ſuits in the two courts were brought for the ſame cauſe. W na 


Ad te the plea to the firſt promiſe, the plaintiff replies, hat A cutom to de- 


it is true chat the cauſe of action as to the eſt promiſe in , in en iofe- 


the declaration mentioned mm accrevit to the plaintiff againſt mY — 
the defendant within ix wears before the exhibiting, the o divers 
plaintiff's bill; but the pigjntiff-ſays_fureber, alter ſetting gun 16 db. da- 
out the the cuſtom of Londen to hold plea of all actions of tf is good. 
dedt and other perſonal actions by plaint levied. in the ſhe- la aning the 
riff 's court there, that the cauſe ol action as to the ſaid firſt declaration in an 
promiſe firſt acerued before the eleventh of February T — neon fock na 
umpfit it is not 
ot. Mary le Bow io the ward of Cheape 3, quodque- ipſe praedius 2 15 
euftom which Warrams that form of declaring ; "tis ſuMeient to — 
confuetudinem loci narravit; &e. 8. Ci 1 Barnard. B, R. =. The due a promiſſory 
K from. the maker tothe payee may be yecowered upon ſuch ac t. E x Barnarde K. 
2. And ſuch an aſfumpft be alleged to have been brought to recover the money due on a 


dlege that the party ſecundurn 


— 


\ 
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dre Peſephur — aodrurgpiner e pro 50 bperſorma- 
, ene promiſſients et aſſumptionis praedifiae poſtea ſcilicet undecimg 

| W 5 die Februaris A. D. 1725. into the — — held, &.. 
in propria perſona ſua venit, et tum in eadem curia ibidem fee. 

cundum conſurtudinem civitatis praedifiae lyovavit guandam guere- 

lam verſus praefatum Danielem Athins in 2 tranſgreſſunii 

fuper caſum ad damnum ipſius the plaintiff 20 l. et pracdigus 

ofephus in eadem curia tunc et ibidem invenit plegios di proje- 

| quends querelam ſuam, &c. and prayed proceſs againſt the 

_ defendant ſecundum conſuetudinem civitatis pracditiae; that 

© thereupon” prarceptum fuit (ore tenus) by the ſheriff ſecundum 

0 em ejuſdem civitatis to the ſerjeant of the mace, gud 

pſe ſecundum confuctudinem ejuſdem civitatis poneret per vadiu 

et ſaluos plegios the ſaid defendant Daniel, effendum ad prox. 

imam curiam difti domini regis before the ſheriff, at, c. 12 

February 1725 tenendum,. to anſwer the plaintiff oſeph de 

plarito pracuicto, We. and upon a nib} habuit, &c. returned, 

4 capia was awarded to the ſerjeant of mace againſt the de. 

 fendant;} returnable 17 February 1725, Wc. to which a nr 

| off inventus was returned; and then ſets out that the proceſs 

was continued till 26 February 1725, at which day the de- 

fendant appeared, and the plaintiff then and there in caden 


. 
= 4 « 0 n 1 —— ————— 


e curis by his attorney in & ſuper querelam ſuam pracdiclam ver- 
fus pracdifium Danielem feeundum nem civitatis pra- 


| diflae narravit modo et forma prout ſequitur, ſcilicet, Fojepbu 
Stein per J. D. attornatum funm queritur verſus Danielem A. 
u in lacito tranſgreſſionit ſuper caſum, as guad cum decims de 
| f Februarii anno domini regis nunc duodacimo in parechia ſantiae 
Helenas London, proediftus defendens indebitatuis fuit provfat 
| querenti in 201. pre diverſis pacuniarum ſummis per pracdidun 
unten prorfeto"querents privs debitis, -pracdiftus defend 
u fn conſideratione inde tune et ibidem” afſumpſit ſuper ſe et procfat 
|  querents fidel: fit, ad ſolvendum etdem querenti pracuiin 
20 f. cum inde requifitus gſet; praedifius tomen defendens, G 
| et ſuperinde the defendant pragſens in Fadent curis autunc it th- 
un produced a habeas corpus cm cauſa out of the king's 
bdbdench, teturtsble immediate before the king's bench, 
K Dc. azad then ſets forth that «he defendant was brought 
uß on the habens 'corpus 26 Fabruary 1725. and put in 
bail on the habens corpus ad reſpondendum the plaimiff de pla- 
Ats pradidiets ſecundum canſuetudinem =ejuſdem curiae, as by tht 
record of the habeat corpus and return thereot in the king! 
pe . 
bduem Foſephis exhibuit billam juam prariiclam in dt 
M 255 domini regis coram ip eee praefatum Damian | 
1 Aim mide tt forms pracdickis pro a "cauſa attionu ps 1% 
„  foqvit quete/am ſuami"prodiflam- ut progfertur ; and ben the | 
by. 0 ©, "plaintiff further ſays,” that proedifia cauſa ations ip ſus N. 
, eidem Toſephe acres won 
e . jugr pew» 
8 diflae verſus prasdictum Danielem, ſcilicat, 25 March 1 
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this zeplication the defendant demurred, and prays that the 82 
plaintiff may be barred as to his action upon the firſt pro- Ans. 


miſe in the declaration mentioned, and ſhews for cauſe of 
demurter, that it manifeſtly appears, that the ſaid Foſeph 
(viz. the plaintiff) did not exhibit his (aid bill in this court 
as to the (aid firſt promiſe, pro eadem cauſa actionis pro qua 
 levavit querelam ſuam in replicatione ſua praeditia menttonatam, 
Ec. And the ple intiff joined in demurrer, 


This cauſe was argued laſt Trinity term by Mr, XKetelbey 


for the defendant, and by Mr. Uſer for the plaintiff z and 
this term by Mr. Reeve for the defendant, and by Mr. 
Blencowe for the plaintiff. - r 

+ \ {LN C2 


And the court was clear of opinion, that if an action is 
properly commenced-in an inferior court within the ſix 
' years, and the defendant removes it by habeas corpus into 
the king's bench, the ſtatute of limitations will be no bar 
to the plaintiff in the king's bench, though fix years were 


elapſed after the cauſe of action accrued, and before the 


removal of the ſuit into the king's bench. Mich. 16 Car. 
2. B. R. Broin v. Chapman. 1 Siderf. aa8. 1 Lev. 143. 


But the connſel for the defendant argued, that the plain- 
tiff ought to have averred particularly with a ver ificare wult, 
that the plaint below and the bill in this court was for one 
and the ſame cauſe of action j which is a matter traverſable, 
- and the defendant might have took ſue upon it; but here 
being no ſuch averment no ſuch iſſue could be took; and 
there is no ſufficient averment, that they were for the 
cauſe of ation, .. 


71. 4 15 . * 3 TTX »” 4 — 

2. It appears upon chis record, that che ſuits were for 
2 bp pet - aQion : for the plaint below is ſet out 
ve been levied in to tranſgreſſions ſuper camſam ad 
damnum of the plaintiff 200. —_ declaration below is 


„ 
- 


„ 
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an indebitatus aſſumpſit for 201. pro diver ſis peeuniarum ſummis 
per praediflum deſendentem prarfate' querenti prius debitis, &c. 

it the firſt count in the declazation here is upon a pro- 
miſſory note for 12 . 11. made by the defendant to the 
plaintiff the ewenty-fifth of March, 1920. Aud it was in- 
liſted upon by the counſel for the defendant, that ſuch a de- 


* 
. 


tiff, for which an/indlebitatis 
bond, &c. and the ſaying; thathe declared 
fudinem civitatis a, was not fufficient ; for © 


3 : ; 0 

10 Mich. Term 13 Georgii regis. 
Ws wear revover-upon it muſt be ſet out ſpecially. Raff. Intr. 550. 
Abe la che next place it was infiſted on, that this promillory 
- Row note could not be given io evidence to maintain the decla- 
. Fation, if it ſhauld de took to be for money lent ; for though 
d Acc. ante before the aft of 3& 4 Hun; c. g. a (e) promiſſory note might 
Wo. FI be given in evidence on an indehitatus offutnp/it for money 
Foes lent ; yet ſince that ſtatute thoſe notes are made negotiable, 
and an action will lie on the note itſelf, and the conſidera- 
tion ſhall not be inquired into; and the note itſelf is now 
d ſecurity for a debt, whereas before it was but an evidence 
_ of a debt. That an; indebitatus' ofſamp/it does not lie on x 
255 bill of, exchange, by Poel juſtice, which: the other juſtices 
did not deny. 2 Lutw. 1594, in the caſe of Bellafs v, 
Heſter. 1 Lev. 298. 1 Ventr. 152. Brown v. Lindn, 
Marat 487 1 Mod: 286. Mint caſe. And there 
ſore they concluded, that it appeared on the record, 
that the (uit below and the action here were for a different 

cauſe of action. 1 71 | | 
The judges all agreed, that ſuch a general indebitatus of 
__ Jmay/it pro diver ſis pecuniarum ſummis per pr acdictum defendenten 
_— fr agfats. gueremti pr ius debitis, without ſhe wing for what the 
_ money was due, as money lent, c. would be ill in the 
court in miner hall, and not maintainable, becauſe 
the money might be owing for what an indebrtatus aſſumjjt 
would not lie, as for rent upon a bond, c. But then Ruh. 
mind chief juſtice, -and: and Probyn juſtices, held 
. that an aQion brought on a promiſſory note againſt the per- 
=. - fen who ſigned it, payable to the plaintiff or order, for 
_ x 7025 value eeceived, and an action btougbt againſt bim on an 
= | indebitatus for money lent, might be averted to be the 
ſame cauſe of aQtion; for they were of opinion, that in the 
e eftion an the indalitatus aum for money lent, ſuch pro- 
3 | miſſery nete might de given in evidence, and would be 
woa evideneg to maintain the (declaration. That ſuch 
dos /were allowed in evidence in uch mdebitotus ofuny 
1 |  defort the ſtatute of 3-48 4 don, c. 9. is moſt certain, 10 
0) Acc. ante befbrp.that act an (5) action would. not lie upon the note; 
Jr then they-held; et the Gtute bad only given an 


- 
. 
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_ iſ pon the notes, and made them”: negotiable, which they 
1 were mot befate, hut had not at ull altered the nature of the 
5 N | debt; aud therefore: 7 Gro. B. R. between Cambs 
. end Wain, Str. 426 - indebitatus brought for move) 
# lente the defendant pleaded he bay given the plaintiff a pro- 
= , . 4 that 
3 mi Kote dy him, payable to the plaintiff for 

I ſum iof money; und upon a demurrer it was adjudged fo 
mJ the plaintiff,” becnuſe the mote did not entinguiſh the debe 


ee eig e ee pature; that abe//promiſe for pa. 
1 ment uf the asse ſer the Hate: bad not altered tt 
dame ei dhe debts, nor mode the te of a | bigher 03697 
chan a be on ſanple cumtrsdt, nor ld it have —— 


dee en eee be, an Adminiſtrator before 2, | 
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debts upon ſimple contract. And it is held, 1 Salk. 23. 
— Hil. 8 W. z. that an indebitatus An will 
lie againſt the drawer of a bill of exchange, becauſe he 
was really a. debtor by the receipt of the money. And 
2 Lutw. 1585. in the caſs of Bromwich v. Llyd, the chief 
juſtice Treh laid, that upon an indebitatus efſump/it a bill of 
exchange may be given in evidence, to maintain the action 
and Powell juſtice ſaid, that on an indebitatus aſſumpſu for 
money received to the plaintiff's, uſe, ſuch à bill may be 
left to the jury, to determine if it was for value received or 
not. But this muſt be underſtood of indebitatus unf 
brought againſt the drawer, not againſt the acceptor, for, 
an indebitatus ofſumpſit will not lie againſt the acceptor f 
a bill of exchange; and the caſes cited of 2 Lutw. 1594. 
 Bellafis v. Heflery and 1 Yenty. 152. are in caſes of actions 
brought againſt the acceptor ; and ſo is Hardr. 487. that 
debt will not lie againſt the acceptor of a bill of exchange. 


But Forteſeue juſtice ſaid, be had never known a bill of 
exchange given in evidence on an indebitatus for 
money lent, nor a promiſſory note ſince the ſtatute of 3 4 
4 Ann. c. 9. and therefore he was doubtful, whether. it could 
be given now in evidence in ſuch :;ndebitatus afſumpfit ; for 
before that act the note was but evidence, on which no ac» 
tion could be maintained, but by that act the note is made a 
ſecurity for the money, upon which an action will lie, and 
the conſideration of the note ſhall not be inquired into. 
And the action upon the note is grounded upon u ſtatute, 
but the indabitatus dumpf is an action at common law; and 
therefore he was doubtful, whether they could be ſaid to be 
the ſame cauſe of ation. And he cited the opinion of Hale 
chief juſtice, as reported 1 Yeatr. 252. 4. in conſideration ' 
that B. would marry his daughter, promiſed to pay 2004. 
and in an action brought, the plaintiff was barred; and in 
another action brought the promiſe was laid to pay x00/. ac 


' requeſt, and held it could not be averred to be the ſame. 


To which the chief juſtice anſwered, that in that caſe the 

it promiſe was upon a particular conſideration, vis. mar + 
riage of his daughter; and in the ſecond there-was-no con- 
lideration at all, and therefore it was but nudum padtum, and 
no action would lie upon it: hawever, the confiderxtion not 
appearing, it could not be averred to be the lame cauſe of 
action with the firſt. «AHA REI Bo ack 
q 7 I. WP ."$ 248 „ * 

„Bot then the queſtion was, whether ſuch a declaration us 

2 IG in the av hg replication to have been in the 

it's court, could be good; by cuſtom; and if it could, 

_ whether that cuſtom ought mor is, be ſpecially fat out; and 

whether the averment was ſufficient, that the ſuit here and 

the ſuit in the ſheriff 'Frourt were for the ſame cauſe of ac · 
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ps being (a] ſattled, that by cuſtum an ation —_ * 198, ; 
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| be maintained on a conceſſit ſolvure, the judges held, that 
„ there is the ſame reaſon, — by . Aalen may be 
maintained on an un ſolvere, and money lent given in 
evidence; in both the manner of declaring being in ſub- 
ſtance the ſam?, viz. in the firſt, that the defendant conc: 
ft ſolvere to the plaintiff 601. pro diverſis dinas iorum ſumni; 
to the plaintiff by the defendant privs debitis ſolvends. 
1 Ro. Ab. 564. Pl. 21. and in this, that the defendant ir- 
debitatus fuit to the plaintiff in 201. pro diverfis pecuniarun 
ſummis per praedifium defendentem prarfatwguerenti prius debi- 
tit, praedifius defendens in confideratione inde tunc et ibidem 
aſſumpſit et eidem querenti promiſit ad ſolvendum to the plaintif 
_ the ſaid 204. Cc. And the action on the conceſſa ſolver: is 
liable to all the ſame . as this aſſumpſit ſol vert is. 
In the next place they held, there was no more occaſion to 
ſet out the cuſtom at large in this caſe, than in the conceſt 
 folvere, in which caſe it has been adjudged, the cuſtom need 
not be ſet out at large, but declaring ſecundum conſurtudinen, 
Ec. was ſufficient. - Aich. 29 Flu. B. R. Houtier's cal. 
4 Lien. 105. Aud Forteſcue juſtice ſaid, it had been not 
long ſince adjudged in this court between Stevens and 
Britland, that there is no neceflity to ſet out the cuſſom at 
large in a conceſſit ſolvere, but laying it to be ſecundum un- 
 furtudinem, &c. was ſufficient, 121 . fe ; 
T Then as to the. ayerment, they were of opinion, that 
the plaintiff has ſufficiently averred, that the ſuit here and 
-, _ the plaint levied in the. ſheriff's court were for the ſawe 
cauſe of ation. For the deſendant's plea of the ſtatute of 
limitations is pleaded as to the firſt promiſe in the declar:- 
tion, which is the count upon the promiſſory note, and 
prays judgment if the plaintiff. can; maintain his action 35 | 
to the (aid firſt promiſe; the plaintiff replies, and ſays, de 
ought not to be barred of his action as to the ſaid firſt pro- 
miſe, becauſe he (after ſetting out the cuſtom to hold de 
ſheriff's court) pro recuperatione damnorum pro non perfornt- 
| tione promiſſunis et aſſumptionis praedigtat, ſeilicet, 11 Februar), 
17255 at the court held before. the ſheriff, Cc. in proprio 
5 Preſet ſua venit, and then and there in; the ſaid court ſeeur- 
conſuetudinem civitatis praediftae levavit quandam querelon 
ſuam againſt the defendant in placits tranſgreſſions 45 (+ 
um ad of the plaintiff. 20 J. (Which bad been lu 
ccient, if he had not declared below, but the defendant bad 
removed the cauſe before declaration) then he goes oo, 
and ſets. out the proceſs awarded, the arreſt, the uppen 
ance, and that in et ſuper: querela prardifia againſt the 45 
fendant ſecundum conſuetudinem civitatis prusdici as he dec 
as- before, and then ſets out the habeas corpus,” and bail on 
the return of it to anſwer the plaintiff de placite procdi fe 
cundum confſuetudinem ejuſdem curiac; und that 8 
plaintiff exhibited his (aid bill in the king's bench 28 7 
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the defendant, mede ot forma prasdiclis, pro cadem cauſa ae- Sroxr 
tionis levavit querelam ſuam praedictam, ut pr aefertur v. 

Ee. Find judgment was _ for the plain , V — 2 * 
11 in this term. 


Mr. Juſtice Forteſcue Aland ver/. Aland Maſon. ta. Tri. 


* 
3. C., Str. $61. * Rot. 477. 


R. juſtice Forte/ſcue Aland brought a writ of error A defendant ia 
returnable in the court of king's bench in England, a « 
to reverſe a judgment given by the court of king's bench in L $ 
Ireland, upon a writ of error brought by the plaintiff return- errors the fame 
able in that court, to reverſe 3 common recovery ſuffered Mpc” e 
in the court of common pleas in 7re/and, and alſo to reverſe juigment below 
the ſaid common recovery. The writ of error returnable gn given in K 
in the king's bench in Jreland ſet out, that Henry Aland * 
ſenior by deeds of leaſe and releaſe dated 2 & 3 June 168 1 B. K. 5. 
conveyed the lands, of which the common recovery was 5%: 361 
ſuffered, to the uſe of himſelf for life without impeachment T. e. . 
of waſte, remainder to Jonathan Aland ſecond ſon of the Raym. 461. 
faid Henry Aland for life without impeachment” of waſte, To « writ of 
remainder to the firſt ſon of Jonathan Aland in tail male, a Aro 
remainder to all the other ſons of the faid Jonathan in tail covery if the 
male, remainder to Henry Mand junior for life, remainder 4efcndant pleads 
to truſtees and their heirs in truſt to preſerve contingent — + Doping 
remainders, remainder to the firſt and all other ſons of the the paro! Gould 
ſaid Henry Aland junior in tail male, with other meſne re- Cemur be can- 
mainders not neceflary here to be mentioned, beciuſe they 9 9 ate 
were determined, remainder to the plaintiff by the name of of error to reverſe 
Jibe Forteſeur, ſecond ſon of - Edmund Forteſeur' of "Londen d r er, 
and Sarah bis wife then deceaſed, who was eldeſt daughter yo u. les 
of Henry Aland for life without impeachment of waſte ; that writ of error the 
| Henry Aland fenior died without leaving any" other iſſue male mant on the 
than Henry Aland junior and Fonathen + then it ſets out 2 11 
common recovery ſuffered of the lands ſettled as aforeſaid, fidered before 
= 2 2. in the common pleas in Treland, wherein da terer, 
iliam Young was demandant, ' Arthur Towers and Richard 1 
1 7 — Aland vouchee, who vouched firmed the 10> 
common vouc ju t given, and an babere Mn ne 
facias ſeiſnam awarded, — le Tron. 2 Fac, 2; which ve Str — | 
was returned executed; that "Fonathan Aland died without ; 
iſſue male, and Henry Aland junior died without iffue male, 
and the other intervening remainders, upon which the 
plaintiffs remainder was'expeRtant, were determined: and 
= the plaintiff afligns the general error in the recovery, 
2 prays 1 ſcire facias to Mand Moſon grandſon and heir 
of John Maſon, which is granted, 28 alſo' a ſcire facies 
Rn the terte · tenants of the lands in the recovery. Aftet 
ſeire faciar returned as to the heir and terte - tenante; the 


* * * 
e 
* . . n » . 4 
— 1 : 
l % * 


r 
— - 


S >; 


2434 * . Mich. Term 13 Georgii regis. 
Frenzer heir being an infant appears by bis guardian, and the terre. 
ir tenants, appear by attorney; and after an imparlance the 
dane infant prays eyer of the fire ſacias and of the return, which 
Men. being granted, he pleads, that after the making the (aid 
indentures of leaſe and releaſe, the ſaid Henry Aland, at, 
e. 31 Aug 1681 died without any other iſſue male than 
8 the ſaid Henry Aland junior and Fonathan Aland; that aftcr. 
STS . wards Henry Aland junior died at, &c. 3 July 1683 with- 
out any iſſue male of his body, and the ſaid Fanathan Aled 

ſurvived him, and the ſaid Jonathan Aland was ſeiſed of al 

the ſaid lands, &c. in his demeſne as of fee, and afterwards 

vize 21 Auguft 1691 died at, &c. ſeiſed in fee habens exitun 

 Barab Aland daughter and heit of Jonathan Aland, and after 

bis death all the ſaid lands, Cc. deſcended ta the (aid 

| Sarah Aland, as daughter and heir of Jonathan, and the 
aid Sarab rations deſeenſus illius into the ſaid lands, &. did 

.; - enter, and was ſeiſed in her demeſpe as of fee; and being 
o ſeiſed 20 Ohler 1714 died at, &c. ſeiſed of the faid 

5 lands, &c. in her demeſne 28 of fee, babens exitum prusiic- 
tum Aland Maſon filium et hatredem pragdifige Sarar, aftet 

e whoſe death the ſaid lands, Ac. deſcended to the (aid Ali 
5 + Moon as ſon and heir of the ſaid Serab, and the faid A 
n Aaſas ratione deſcamſus illius into the ſaid lands, c. introut 
a ſuit at g ind. _ſeifitus in dewinica ſus ut de ſeodo; and the 
©. faid Aland Maſon being fo ſeiſed, dicit guad ip/e off infre 
+ 4, eaten. vikinti enivs aunerum, et nam intendit quad durans 
ue actate ſug pracdiius the plaintiff procederet, Alia 
mmauld proceed, at putit quod breug de errors .procditium d 

. - boquels dia remaneant sue ad dctatem unius et vigit 
dern gdm Aland Man, et guad the plaintiff witerin: i 
dei a errore pracdifte e loguela proedifie wen procedat ver 
2.2  precdidtum Agen danes pervenerit od ſuam actatem wid 
- += , & viginti onnorum.. To which plea the plaintiff ſays, gu 
Macitum pracdidti Aland Maſon ius placitatum materigu 
in codem contenta minus. ſufficentia in lege exiflunt ad ipſun ile 
Plaintiff ab di dr errors procdidty of laquela pr andico pie 
' *_ - codends verſus the ſaid Aland Maſon dance pervenerit ad jun 


' "hy attatem wnius e viginti anuerum praccludensum, &% 
And prays that the judgment aforeſaid, ob errores in 1:04 


| . - praedifio veuecetur  adnulletur et penitus I 
0 'babeater, Mo. The defendanc — — 1 1 
guardian joins in demurrer, aud prays, guad breut 4 0, 
rere pragdilum verſus cum nos procedat, danec pervendit a 
enam aatatem_unine at viginti. annorum:-. The terre-tenaan 

pray cer of the ſeire focias and return, after having which 

plead, - that the ſaid. Aland Maſon die impetratn 

fraadicti brevis. de ſeire facias,. et dig 'antea, 4 7 

tent ut de libero r 22 y Mes hg 
very part thereof in the ſaid writ of fire facras men? 

4d ob/que hoc that they or any of them the day 2 
de ſaid ſeire fociar, or at any time aſter, were d 
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tenant ut de libero tenemento of the (aid lands, &c. in the n 
ſcire facias mentioned, or of any part thereof, as by the re- - 
turn of the ſaid ſcire facias is ſuppoſed; and this they aver, 2 
Ec. and pray judgment of the ſaid writ of ſeire factas and Ab. 
the return t — And after ſeveral continuances the 
court of king's bench gave judgment, quod loquela praedicia 

er breve de errors pracdifium remaneret ad actatem pruedieti 

land Maſon, &c, The writ of error returnable in the 
| king's bench in England ſets out this whole record of the 
writ of error returnable in the king's bench in Ireland, and 
then Mr. juſtice Forteſcue plaintiff in error aſſigns his errors 
in perſon in the common recovery in the common pleas in 
Ireland, viz. that the original ought to have been abated, 
and alſo in the judgment of the king's bench in Jreland. 
To this the defendant by guardian pleads his nonage, and 
that he is but of the age of thirteen and no more, and prays, 
that proceedings may ſtay on this writ of error, until be 
attains the age of twenty-one years. To which the plain- 
tif in error demurs, and prays, that the court will proceed 
to examine the errors aſſigned, and reverſe both the judg- 
ments, Sr. The defendant joins in demurrer. | 

Laft Trinity term this was argued by Mr. Filmer ſor the 
plaintiff in error, and by Mr. ſerjeant Darnal/ for the de- 
fendant in error. Mr. Filmer (aid, that this plea was in 
nature of a plea in bar of the writ of error, and to hinder 
this court from examining the judgment of the. court of 
king's bench in Ireland, to ſee if it was rightly given. The 
judgment there was upon the defendant's pleading his non- 
age, that the proceedings on the writ of error ſhould ſtay, 
till he attained his age of twenty-one years; then when the 
defendant pleads here his nonage to this writ of error, he 
falls within the known rules, Bio” ths debet adduci exceptio * 
ut rei cujus petitur diſſolutio ; for the allowance of his age 
dy the king's bench in Ireland is the very grievance com- 
plained of in this writ of error here; and yet that nonage is 
inſiſted vn, to hinder this court conſidering, whether that 
plea was juſtly allowed in Jreland. If a man is outlawed 
after judgment, and be brings a writ of error, as well to 
reverie the outlawry qs the judgment; a plea of that out- 
lawry to the diſability of the perſon of the plaintiff in error * 4 | | 
will not be good, but the court will examine the errors, . = 
7 Hen. 6. 44. Bre. Error 70. Co. Litt. 128. And if this C 
plea ſhould be allowed to hinder the proceedings upon the 
writ of error, and the judges from looking into the judg- 
ment of the king's bench in Treland, let that judgment de 
ever ſo erroneous, it could not be looked into, till the de- 
endant in error has had the full benefit of the Judgment, 
por that judgment is only to ſtay, Se. till he comes to 
wenty-one. And that this court ſhould be hindred from 
xamining the judgment, by pleading that matter, the al- 


* 2 


pwance whereof is complained of to be the very error ia Bs” | 
| Yo went below, would be very abſurd. 5 | 
Or. II. 5 & Y y | 41 * But * 


: 
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\ Forrrxeve But in maintenance of the plea Mr. ſerjeant Darnal is 


ALanD 
N V. 
At Ap 
MaAsox. 
„UU 7 


Whether he was now under age or not; for if he was noy 


judgment in the king's bench in Jreland, the defendant in 


. reſtore her to her writ of dower, and nonage would dei 
plea in a writ of dower; yet the parol in that caſe wi? 
demur, till the infant came of age. And he inſiſted, th 


| ſuffer for informal pleading, and therefore it was but fer 
ſonable and juſt, to allow hi 
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ſiſted, that if the defendant had joined in the aſſignment of 
errors, he would thereby have waved the benefit of his age; 
for this court could not take notice, whether he was unde 
age or not, nor when he came of age; what his age wa, 
when he pleaded in Ireland, would not be material; by 


under age this court ought not to proceed to examine the 

errors, this writ of error being brought to reverſe the con- 
mon recovery as well as the judgment of the king's bead 

in Jreland. | *. | 

And this Michaelmas term Nov. 17th Mr. William ia 

the defendant in error farther argued, that the writ of enn 

being to reverſe the common recovery, as well 28 the 


2 „ = -» is a wo. cu. 


2 


error might have ſeveral things to plead ſince the judgment 
in Ireland, as a releaſe, &c. which the court will not pu 
him to plead during his infancy, leſt he might be prejudiced 
by his miſtake; and therefore this plea was a good ple 
He inſiſted alſo upon the antiquity of the common recorery 
which was ſuffered 2 Fac. 2. the long enjoyment of tht 
land under it ever ſince; and relied much upon the caſe d 
Herbert v. Brown, Cre. Fac. 392. where in error brougit 
to reverſe a fine levied by the plaintiff's huſband and herleh, 
and error aſſigned, the defendant in error pleaded a deſcent 
to him of the lands, and that be was terre-tenant, a 
pleaded that he was within age, and prayed that the pow 
ſhould demur: the plaintiff aa the age, tit 
ſhe was inticled to dower before the fine, and this fine on 
barred her, wherefore ſhe ſued this writ. of error to be n. 
ſtored to her writ of dower; and upon demurter to thi 
counterplea it was adjudged, the pars ſhould demur: whid 
ſhews the great Fare the law takes of infants. Although 
the perſon the infant had to contend with was one deem: 
a great favourite of the law, and that the writ of error 
that caſe was only brought to reverſe the fine in order ! 


that caſe was in a manner the ſame as this. He 2g" 
farther, that though the ſame plea was pleaded to the wil 
of error in the king's bench in Ireland, yet it might be iu. 
formally pleaded; and it would. be hard the infant ſh 


m to plead his infancy '0 the 
writ of error. Mr; Fazakerley was going to aufe 
Mr, Willians for the plaintiff in error, but the jon 
being clear of opinion, they ſtopped him. And the * 
jullice, and Reynolds and Preh juſtices ( Fartsſeue ] * 
being ablent, it being his own cauſe) beld it could py 1 
ſufficient' to hiader this court from confYeriog. . ＋ 
judg dient You by.the king's. bench in , v 


C « 
" Fe* " . 
5:4 4 4 . , 
* 4 : 


ine to be conſidered upon this writ of error is, whether Fenrricuz 
| -n 3 that the — ſhall demur for the nonage of * >, 
the defendant in error is good; if it is, it will be affirmed, Aran» 
and the errors in the recovery cannot be looked into; yet Mazon, 
if it is not, it ought not to be affirmed; if it is affirmed, 
the defendant will have the ſame advantage as if this plea 
had been allowed; but if it ought not to be affirmed, by 
reaſon it is not pleadable, it would be very ſtrange, that it 
ſhould be allowed here, only to make the plea below good, 
when it is not. The conſequence of- allowing ſuch plea 
will be, to let the party have, the intize. benefit of an erro- 
neous judgment. For ſuppoſe in dower upon a plea of 
nonage the court ſhould give judgment the parol ſhould de- 
mur, yet if error is brought on that judgment, and the de- 
ſendant ſhould plead the ſame plea here, and it muſt be 
allowed, the party would have the whole benefit of the er- 
roneous judgment; becauſe till he comes of age, by the 
allowing the plea here, it could not be conſidered, whether 
the judgment below was right or wrong, and when he is 
come of age the defendant has had the whole benefit of the 
erroneous.judgment below, which was only, that the paro! 
ſhould demur till he came of age. This ſeems to fall di- 
rectily within that rule of non debet adduci exceptio ejus ret 
eujus petitur difſolutio, and the caſes cited which have been 
adjudged upon that principle. If the defendant bad joined 
In the aſſignment of errors, he would not thereby have 
waived the benefit of his nonage, becauſe that is adjudged 
o him by the court of king's bench in Ireland. The. caſe 
ited by Mr. Villiams does not come up to this, becauſe 
that was upon plea of nonage to the firſt writ of error, 
which was allowed, and well; but to bring it to this caſe, 
hat ſhould have been of the ſame plea of nonage to a writ 
ff error brought upon the judgment which allowed the 
lonage in the firſt writ of error, Judgment was given 
IVov. 17, that the defendant in error ſhould anſwer to the 
rrors aſſigned, (4) ge br + | | 
(a) The; : le Str. 862. Fit 
, raren ein, Vie ie $62. Fitzg. 114 


' Goodright ben Pullyn et a. tat. 1m. 


C. su. 729. x Baroard. B. K. 6. a Eq. Abt, Deviſes D. pl. 26. 18 cl. K eB 
PP 3185. I ; 


A limitation 


& ſuages and lands in Ilington on the demiſe of Edward may eg +3 af 
Ae. On not guilty pleaded, the jury found the defendants man to whom 


ot guilty as to part of the premiſes; and as to the reſt they 228 22 

| 3 in the premiſes 
ts in the anceſtor, Vide Fearne 3d ed. a1 to 143. 2 Will, 322, notwithſtanding the premiſes 
gen to him ecprefely for hfe, notwithflanding.the words © hig beirs for ever" are ſuperadded 
the Imitation z and notwithſtanding the next limitation over is made expreſsly if the an- 


wales of the body of the lid . and his beirs for ever, but if 2. Hall die wi 
Yy2 found 


- 
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HE plaintiff brought an ejectment for ſeveral wel. in a will to the 


tor ſhall die withoot ſuch heir male.” Under a deviſe to . for life, and after his deceaſe to the ..- 


— 
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' Goopnrenr found a ſpecial verdict; that Nicholas Lifle was ſeiſed in fe 


v. 
Portr. 


claimed, and he had no title, but judgment ought to 
given for the defeadants. n : 


4 a a | = - teſt ator deliyned them words of purchaſe, to be 2 dell 
tion of a perſon, the ſame as if he bad faid ſon, 


1694 duly made and publiſhed his laſt will; and thereby ir 


after her deceaſe then he deviſed/the fame to Nicholas Lk 
fon of. Kendrick Liſle for his life, and after the deceaſe of i 


the body of the faid Nicholas lawfully to be begotten u 
his heirs for ever; but if the ſaid Nicholas Life ſhould hay 
to die without ſuch heir male, then he deviſed then n 


the uſe of the heirs male of the body of the ſaid Lan 
- Liſle lawfully iſſuing and his heirs for ever; and for defat 


' ſee: then they find, that Nicholas Liſle the teſtator dnl 
- ſeiſed, &c. 20 May 1694: that after his death May 


after her death Nicholas the deviſee entred and was {ci 
according to the ſaid will, prout lex pofulat : that the 2 


of June 1701 Edward: Lifle of Holt, the deviſee in tems 
der, had iſſue Edward his eldeſt ſon and heir, the leſſor of i 


to the praccipe, in order to ſuffer a common recovery, & 
of the tenements in queſtion; and they find the recol 


1 April 1920 died without leaving any iſlue of bis wh 
ſeiſed, &c. | Foy aa | 


tas Liſle the deviſee took an eftate tail or an eſtate for # 


of - the plaintiff had a good title; but if he took an ef 
tail, then Nicholas by the common recovery barred beg 


2 eflate for life only. The teſtator intended him only 20 


his life; and although the next deviſe is to. the heirs 
ol his body, which generally ſpeakiog are words of! 


male, which ſhews he intended but one perſon, ſigce® 
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of the premiſes in queſtion, and being ſo ſeiſed 23 4% 
viſed the premiſes in queſtion to Mary his wiſe for life, a 


ſaid Nicholas he deviſed the fame unto the beirs male d 


Edward Lifle of Holt for life, and after his death to aud 


ſuch heir male he deviſed them to Charles Croke Liſe 


wife entred and was ſeiſed for life, and died 1694. Tit 


plaintiff: that Edward the father died in 1722: then 
find that Nicholas Lifle the deviſee by indentures of leak u 
releaſe dated the gth and 10th of June 1704 made a tem 


ſuffered accordingly, in which the ſaid Nicholas L N 
vouched, and vouched the common vouchee 5 which 
very was to the uſe of the ſaid Nicholas Liſle in fee : that 


The queſtion upon this ſpecial verdict, which was (8 
before the late lord chief juſtice Pratt, was whether Mt 


only by the will; if he took but an eſtate for life, the 


mainder deviſed by the will, under which the pla 


- .. 


Mr. Bootle for the plaintiff argued, that Nicholai od 
for life, becauſe he has deviſed it in expreſs words 10 hid 


! 


tion, and not of purchaſe, yet by the tenor of this wl 


on and deviſes the lands to his heirs for _ 
is that ? that is the petſon deſcribed under the wol 


% 
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ſhould happen to die without ſuch heir ale, again in the 


heirs males to deſcribe a perſon who ſhould take by pur- 
chaſe; and therefore he ſaid this was Archer's caſe, 1 C. 
66. 5. deviſe to Robert Archer for liſe, and after to the next 
heir male of Robert, and to the heirs male of the body of 
ſuch next heir male: adjudged Robert took but an eftate 
for life. Now here the words his and without ſuch heir male 
are as certain, and make as good a deſcription, as next heir 
male. He cited alſo 1 Rol. Abr. 137. pl. 13. If A. deviſes 
to. B. his eldeſt ſon for life, the remainder to the ſons of B. 
awfully to be begotten, and if they alien, his daughters ſhall 
ave the ſame eſtate, remainder to his right heirs; B. has 
dut an eſtate for life, and not an eſtate tail, but his ſon ſhall 
ave by purchaſe. He compared this caſe likewiſe to J's 


= 2x7 5 2 3£x = © A 7 


"= 


nd his children, and A. has no children at the time. of the 
heviſe, it is an eſtate tail in A. but if the deviſe is to A. and 


ſtate for life, and every child he has after may take by way 
pf remainder. Therefore he concluded, Nicholas took an 
flate for life only. 

Mr. Fazakerley for the defendant argued, that the intent 
ff the party could not controul the ſeitled rules of law. 
And therefore in the caſe of King v. Melling, 2 Lev. 59. 
Vent. 214. 225. the deviſe was to B. for life, and atter 
o the iſſue of his body by his ſecond wife, with power to 
Bake a jointure. There was the ſame inference made as to 


— mn GS TT a» © 


— =” K-22 


or life, and ſtronger, becauſe a power was added to make 
jointure, which was unneceſſary, if he was intended to be 


d properly a word of limitation; and yet it was held to be 
© eſtate tail in B. No rule is more known, than where 
n eitate is given to a man for life, and afterwards to, his 
eirs maley, that makes an eſtate tail. But tis objected, 


e words heirs males, and make them ogly a deſcription of 
perſon, and the ſame if he ſaid next heir male, as in 4 
der's caſe, But as to that he #nſwered, then only one ſon 
Nicholas could take, which can never be ſuppoied to be 
ie intent of the deviſor. In the next place the words heirs 
ales muſt be rejected; but no words ought to be rejeded, 
they can all ſtand ia a will, as they may in this cafe, if 


turally to the beits male mentioned before; ſo that all the 


1 


ſingular number, and manifeſts the deſign by the words 


aſe, 6 Co. 17. where tis held, if lands are deviſed to 4. 


fter his deceaſe to his children, there 4. takes but an 


he intent of the deviſor, that B. ſhould take but an eſtate 


nant in tail; the deviſe over was to the iſſue, which is not 


hat the word bis, and for default of ſuch heir male, qualify 


irs males are conftrued words of limitation; for h:s heirs 
ay properly in grammar import the heirs of Nicholas the 
viſee; and then for defsult of ſuch heir male will refer 


rds will ftand. - But by the other conſtruction the words 
* males muſt be rejected. In the caſe of Bathhouſe v. 
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the word his. Then he goes on and ſays, that if Nichotus Goopnicum 


. . 
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Goob RIGHT 
2 


PuLLYN. 


pf (a) 
$73 


| Inſtead of ifſue to the heirs males of the body of Fobn Bale 


© before to 8. and the heirs of his body. So here, the work 


Vide ante 


| waſte, and after to his iſſue and the heirs males of the boy 
of ſuch iſſue, and if he die without iſſue, &c, it was a 


of his body, and after the deceaſe of S. (not ſaying willen 


doubtful words, which, they took the laſt at ll 
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Wells, which was adjudged Hil. 12 Ann. B. R. 1 Eg. 4, 
Dcuiſes. D. pl. 27. 4th ed. Fs 184. 10 449. 181. Gil, 
Law and Equity 20. 129. Fort. 133. Thomas Barker de. 
viſed to Zobn Barker for life only, without impeachment a 


Judged that John Barker took an eſtate only for life; bu 
r. Fazakerley ſaid, that the earl of Macclesfie!d, who de. 
livered the opinion of the court ſaid, if the deviſe had bee 


&c. it would have been otherwiſe. He cited the caſe d 
Atkins v. Atkins, Cro. Eliz. 248. Moor 503. pl. 801. 1 
an appoſite caſe; where the deviſe was to S. and the bein 


heirs of his body) he wills the land ſhould remain to! 
eldeſt ſon of S. and the heirs of his body, with remaindt 
to three other ſons of. S. in the ſame manner: that was a 
Judged an eſtate tail in S. notwithſtanding after his deceak 
the deviſe was to B. and the three other ſons, becauſe thok 
were not ſpecial nor particular enough to alter the devil 


his and without ſuch heir male cannot alter the former deri 
to Nicholas for life, and after his deceaſe to the heirs of bv 
body, which made an eſtate tail as much as a deviſe t 
Nicholas and the heirs male of his body. 

The judges were ail unanimous of opinion, that this wu 
an eſtate tail in Nicholas Liſle the deviſee. For if lands, &. 
are deviſed to A. for life, though the words without is 


peachment of waſte are added, or with '(a) a power u 

make a jointure, and after his deceaſe to his heirs malth E 
A. thereby takes an eſtate tail. And this is ſettled fo fro — 
ſince the caſe of King v. Melling, 2 Lev. 59. that it 1s 1 


to be diſputed; for the word heirs is properly a wollt 
limitation, and not of purchaſe, But the words iſſue ni 
or female are not properly words of limitation; and tber. 
fore if lands, &c, by deeds are conveyed to 4. nd bv 
iſſue male, or iſſue female, he takes no effate in tail: be 
ima will, a deviſe to A. for life, and aſter his deceaſe to 


iſſue, without more, will carry an eſlate tail to A. So that 


ſue is ſometimes a word of purchaſe, ſometimes of limitat® 


according to the different penning of the will. Then 


held, the ſubſequent words relied upon for the plaigtiff 
his, and if he dies. without ſuch heir male, are not ſulct® 
to reſtrain and alter the operation of the words heirs 
ang ſo qualify them, as to make them a. deſcription of 


perſon. For N juſtice thought his in grammatical 1 


d properly refer to Nicholas, but 28 to 

the other judges gave no opinion. But they all hw 
the operation of plain and clear words, and a ſettled ru p 
law, ſhould not be defeated, or broke into, by n 


ſtruction wou 


— 
- 


5 
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. 
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But in effect the words heirs males muſt be rejected, 


to make this an eſtate for life only in Nicholas. And there- 
fore judginent was given for the defendant, Nov. the 18th, 


Crockatt verf. Jones. 
. 8. c. str. 734- | 
N caſe upon a promiſſory note payable to B. or order, 
ſigned by the defendant, and indorſed to the plaintiff 


the defendant pleaded the ſtatute of limitations; the plain- 
tiff replied, a-latitat ſued out within the ſix years, and re- 


gulatly continued, &c./ to which there was a-rejoinder, and 


a demurrer io the rejoinder. Which being held ill, ſerjeant 
Chapple objected for the defendant, that the plaintiff ought 
to have ſhewn a bill of Middleſex, as a foundation of the 
latitat, the latitat referring to it. But adjudged, the replica- 
tion of the latitat, without ſhewing a bill of Middleſex pre- 
cedent, was ſufficient to avoid the ſtatute. And ſo it was 


adjudged, Aich. 9 Gre, B. R. Holliſter v. Coulfton. Str. 5 50. 
See Stiles 156. 1 Sid. 53, 60. Judgment for the plaintiff, 


Nov. 18, 1726. 


. Graddell and others again/f Tyſon. 
E upon a judgment given in the common pleas 
after verdict in debt upon a bond againſt Tyſon. The 
record returned was thus, Eber. % Anna Graddell vidua, 
Maximi.ianus Nelſon, et 92 reſcatt, executores tefla- 
menti et ultimae voluntatis Chriſſopbori Graddell, qui guidem 
Chriftephorus et quidam Johannes Weſtby etiam deſunctus fuerunt 


executores teflamentt et ultimas volunigtis Dorotheae Ii g de- 


funclac, quem quidem Johannem praediaus Chriſlaphorus ſuper- 
visit, per Wilkelmum W. attornatum ſuum queruntur de Mil. 
lelmo Tyſon, jun, gen. uno attornaterum curias domin regis de 
banc bic praeſenti-in curia in propria perſona ſua, de e guad non 
reddidjt ejſdem the plaintiffs 200 /. and declare on a bond 
entered intq by the defendant Tyſon to Dorothy Mey, Ec. 


The defendant after ozer of the bond, and condition, which: 


was to pay money, pleaded payment; and iſſue being join- 
ed thereon, verdi& and judgment were given for the plain» 
tiff. The errors aſſigned by T; Ven plaintiff. in error were, 
that judgment was given ſor the plaintiff, where it ought 
1 bave been given for him, and that the declaration was 
ſufficient in law, G. . 


renn 0 
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CooDnicuT 
>, 


PuLLYN. 


Intr. Mich. r3 
Geo. B. R. 


To a plea of the 
ſtatute of limi- 
tations, if the 
plaintiff revlies 
that he (ſued out 
a latitat within 
the time pre- 
ſcribed by the 
ſtatute, be need 
not ſhew that 
there was 8 bill 
of Middleſex 
ptecedent. 


Intr. Paſch. 12 


_ Ceo. B. R. Rot. 


307. 

Upon the general 
aſſignment of 
erruts in an 
action againſt an 
attorney as ſuch 
it cannot be 
objected that it. 
does not appear 
that the action 
was cummencrd 
either by original 
writ, bill, or 
attachment of 


privilege. 


\ 


- 
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OA Mt, Strange for the plaintiff in error inſiſted, that al 


. 
| T y80x. 


dill or not, the defendant being ſued as attorney, it not be- 


#7 


Members of 
parliament 


may 
be ſued in C. B. 


by bl. 


2e 


1 


none. Judgment afft med, Nov. 9, 1726. 


2 William Dawſon verſ, John Burridge, Ef, 


and final judgment given for 3794. 14s. And the record of 
the common pleas was thus, viz. Miner 


- 


4 
* 


.- OE ſrihons of parliaments or ionting of both houſe s 


* 
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actions in the common pleas muſt be either by origin 
writ, or original bill, or attachment of privilege ; but this 
action does not appear to have been by any of theſe ways, 
for which reaſon the proceedings are irregular, And in the 
like caſe for that reaſon judgment was given againſt the 
plaintiff in the common pleas by that courr, Dimect v, 
Metberal, 1 Lutw. 227, 228. And therefore he prayed, 
the judgment might be reverſed, Sed non allocatur per a- 
riam; for this being before this court upon a writ of error, 
they cannot take notice, whether there was any originz| 


ing aſſigned for error, that there was no original bill. But in 
order to have taken advantage of this, the plaintiff in error 
ſhould have aſſigned for error, that there was no bill, and 
took out 2 certiorari, and got it returned, that there ya 


. 8. C. Str. 534. x Barnard, B. R. 7. | 
HE defendant Burridge brought a writ of error ups 

a judgment given againſt him in an action on a pro- 

miſſory note by nil dicit, and a writ pf inquiry executcd, 


28 4 
Mali de termino ſanflae Trinitatis ultimo practeriti 2 the 
record in the common pleas was of Michaelmas term, 11 
Gee. rot. 773 ] venit hic in curiam Willielmus Dawkins, n 
per Fohannem Elliſon attornatum ſuum et exhibuit jufticiornt 
domini regis de banca quandam billam ſuam verſus Johan 
Burridge armigerum, codem Fohanne Burridge habente privilr 
Fium par iamenti cujus quidem billae tenor ſequitur in hues works 
ſetlicet, Willielmus Dawking per J. E. attornatum fuum queri 
ae Fohanne Burridge nuper de Weſflmonafterto in comitatu Mi 
dleſex armigero habente privilegium parliamenti, pro #0, u. 

od cum, &c. And fo the Jeclaration goes on, an 

reſt of the record of the common pleas is returned, and g* 
neral errors are affigned. , And Mr, Reeve for Mr. Burr! 
the plaintiff in error, inſiſted, that the common pleas © 
not hold plea in this caſe againſt members of parliament by 
bill ; which depends upon the words of the ſtatute of 1 7 
13 W. 3. c. 3. J 2. which are theſe: And if any pee 
“ or perſons, having cauſe of action againſt an) of | 
& knights, citizens or burgeſſes, or any other perſon 1. 
« titled-to privilege of parliament, after any diſſolution 
© prorogation, or fuch'adjournment as aforeſaid, of 2" 
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« eforefabd, ſuch perſon or perſons ſhall and may proſecute 
« ſuch knight, citizen or burgeſs, or other perſon intitled 


« bench, common pleas, or exchequer, by ſummons and 
« diſtreſs infinite, or by original bill and ſummons, attach- 
te, ment and diſtreſs infinite chereupòn to be iſſued out of any 
« of the ſaid courts of record, which the ſaid reſpective 
« courts are hereby impowered to iſſue againſt them or any 
« of them, until be or they ſhall enter a common appear- 


Mr. Reeve for the plaintiff in error argued, that this act did 
not intend to give a power to the common pleas to bold plea 
- by bill, which could not do ſo before ; but that the act was 
to be underſtood diftributively, i. e. that ſuch court as could 
hold ſuit before by original, might hold plea by original to 
be ſued againſt a member of parliament; and ſuch as held 
plea by bill, might hold plea by bill againſt a member of 
parliament, And that this was the meaning of the act, 


ing to the courſe of each reſpective court. The printed act 
he thought was miſprinted, by putting the comma after the 
word bill, and ſo joining the words, original bill, together; 
for in the parliament roll there are no ſtops nor comms's, 
and therefore it was the printer, that put the comme afier 
original bill, her Saz there ſhould be a comma between ori- 
ginal and bill, the parliament intending thereby two ſeveral 
things, and not one, as now in the printed act, and that 
what has hardly been beard of, an original bill, an expreſ(- 
ſion not-uſed in the Jaw, Sed non allacatur ; for per curiam, 


words, and the words are plain and expreſs,. that a member 
of parliament may be ſued either in the king's bench, com- 
mon pleas or exchequer, by ſummons and diſtreſs infinite 
(which refers to proceedings by original writ) or by original 
bill and ſummons, attachment and diſtreſs infinite, there- 


reſpective courts are impowered to iſſue againſt them. Then 
the words, according to the courſe of each re ſpective court, 
reſer only to entring the common appearance, or filing 
commod bail: then by the proviſo at the end of the act, 
whereby it is provided, that nothing in chat act ſhould give 
any joriſdiction or power to any court to hold plea in any 
real or mixt action, in any other manner than ſuch court 
might have done before the making that act, they deſigned 
to give a juriſdiction to hold plea in perſonal actions, in an- 
other manner than they could have done before. Judgment. 
wav alfirmed, Thurſday, Nevember 24, 1726 


. 


« to privilege of parliament, in his majefty's court of king's 


. | | | 8 


« ance, or file common bail to the plaintiff's action, ac- a 
« cording to the courſe of each reſpective court.” And 


appears by the end of the clauſe, where it is ſaid, accord- 


the intent of the parliament muſt be collected from the 


upon to be iſſued out of any of the ſaid courts, which the ſaid 


* 


4 
bg 27 _ N 


| Higgins ver. Jennings. 
In treſpaſs for I breaking and entring his cloſe, and tread. 
exedting N ing his graſs, and zrecting a wall upon the plaintiff, 
more cofts than Sround; the defendant as to all the treſpaſs, but entering 
damages if the the cloſe and treading down the graſs, pleaded not guilty; 
damages are upon which iſſue was joined : and as to the entring the clol 
3 the rieht and*treading down the graſs, the defendant” juſtified under 
to the land upon à right to a way, &c. The plaintiff replied, extra vian; 
which the wal? and ifſue was Joined thereon, and both iſſues were found for 
as built came TIF 1 f . | 
in queſtion, the plaintiff, but the jury gave damage under 40s. And 
Mr. ſerjeant Girdler moved for the plaintiff, for direction 
to the maſter to tax full coſts, And firſt, he inſiſted, that 
the defendant being found guilty of erecting a wall on the 
plaintiff's ground, though the damage was under os. that 
would intitle the plaintiff to full coſts, becauſe the title 
might come in queſtion upon it; and cited 1 Salk. 193. 
Blatkhy v. Try, whete Holt chief juſtice is reported to have 
| ſaid, if a treſpaſs is done clamandb titulum, or the title may 
In treſpa's for come in queſtion,” there ſhall be full coſts. 2. As to the 
teile beten iſſue which is found for the plaintiff on the extra viam, he 
juſtifies under a ſaid, the right to the way on the plaintiff's land muſt come 
_— 12. in queſtion on the iſſue, viz. of what extent it is, viz. of 
reell s extra ten or twenty feet breadth ; and Cited 2 Lev. 234. Aſer 1. 
1 Finch, as the very caſe in point. | 
. ſhall have full coſts, tho" the damages are under 40 8. S. C. Str. 726. R. acc. Str, 1168, 
Mr. Willes for the defendant urged, that by the expreb 
words of 22 23 Car. 2. c. 9. , 136; in actions of trel- 
paſs, wherein the judge at the trial of the cauſe ſhall not 
certify, &c. that the ſrechold or title of the land in the 
plaintiff's declaration was chiefly in queſtion, the plaintif 
. ſnall recover no more coſts than da mage, if the jury give 
. Adm. Gilb.Rep. damage under 40s. Now in this caſe the judge has not 
hey 8 + certified,” And it was adjudged, 2 Yentr. 48. that in 
Harriſon. B. K. treſpaſs for” putting Rakes upon the plaintiff's ground, 
Jr, 22 G. 3. and erecting a wall is of the" ſame nature, the plaintif 
ſhould have no more cofts'than damages, the damage being 
under 40s. es: | ; 


Then he ſaid, as fo the other iſſue, the plaintiff by bis 
replying extra viam, did admit the defendant had a right to 
a way over his ground;'fo that the right to the way co 

not come in queſtion on the iſſue extra viam : and then 

thete was no more reaſon, that the plaintiff ſhould have full 

colts; than if he had's verdict on not guilty. The — 

took time to conſider of it; and on another day che en 

juſtice and Mr. juſtice Reynolds (aid, they were of opinie 
' that as to the verdict on the not guilty, though the 


ant was found guilty as to the erecting a wall, yet 2 
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judge had not certified, that the right to the land came in Hic, 


ueſtion, the plaintiff ought not to have more coſts than . 
— the damages being under 40s. For perhaps the Wan 
defendant declined at the trial to inſiſt upon a right to build 

the wall, Ce. 2 as to this Mr. juſtice Forteſcue and Mr. 

juſtice Probyn gave no opinion. But then all the judges 

agreed, the planitiff ought to have full coſts as to the iſſue 

on the extra viam, upon the authority of that caſe in 2 Lev. 

234+ And full coſts were ordered to be taxed according- 

ly for the plaintiff. | 


The King ver Robert Reeks. 
S. C. 1 Str. 716. 


N information in nature of a quo warranto was filed 2 

againſt the defendant, to ſhew by what authority he — —— 
claimed and exerciſed the office of a burgeſs of the borough fon that is not 
of Chrift- Church Twineham in the county of Southampton, ; 
from 19 Decem, 1721+ to the time of exhibiting the infor- 17 4 
mation, The defendant in his plea ſet out the conſtitution direQsthat there 
of the borough (which was by preſcription) and that he was dall be « certain 
choſe a burgeſs the 19th of December 1721. according to er ts 
the conſtitution he had ſet out, and that he was {worn and &c. upon which 


admitted into the office. To this plea there was a replica- d, 9 


tion, in which ſeveral iſſues were tendred and joined. The ton all be 


fourth iſſue was, that the defendant was not ſworn nor ad- ingrotſ'9, Ae. 


mitted into the office of burgeſs, as in his plea he had 1 


alleged. The cauſe was tried at the bar the 9th of Novem- can t be in 


bar, by a Hampſhire jury, And all the iſſues being upon rot d uon the 
the defendant, he gave evidence to maintain the three firſt. 8 | 


But then in order, to prove his being ſworn and admitted the voless it has as 
19th of December 1721, he produced an inſtrument in mn famps as 


parchment, purporting the ſwearing .and admitting on, that — 6G. 


day five burgeſſes, of which ,the, defendant was one, but Sr. 716. 
not named the firſt in the ſaid inſtrument, but the third, 8 
two others being named before him. It was proved to be If the admiſſion 


ſigned dy the durgeſſes then preſent; but it was ſtampt n 
only with, one ſtamp. Upon which Mr. attorney general the tame nas 


for the king objected, that this is no proof of the {wearing of vellum, &c. 


and admitting of the, defendant (both which it was incum- IT 


nt on him to prove) nor could be admitted to be read in foch dump can 
evidence; for by the ſtatuie of 9 & 10 V. 3. c. 25. an end eee in 
act for granting further duties upon ſtampt vellum, parch- * 3 


ment and paper ; /ef.27. for every piece of vellum or dien fands 
parchment, and for every piece of paper, upon which any fl. ve Dl. 
admiſſion into any corporation, c. ſhall be written, 15. e 


5 de paid. Then ſed. 59. the commiſſioners are requir- 
* ſtamp, Se. And afterwards by that clauſe it is en- 17 « ftatute 
ed, if any inſtrument: or writing by that act intended to 3 
vellum, &c, to 
pj wy Mall not be ingrofſed before it je famped, and thar if it is, it dall got be evidence varil | 
23238 * . ron paid, and a receipt produced = directs that every piece of 
| den which any mition jngo #.corporation.thell be ingrofled; e, thall be ft | 
agrafſmene of the zumfſfion made after the adden on 2 not . the N 
13 not to de recrived in evidence without a teceipt for the penalty, S. C. 1 Barn. B. R. 8. 
: be 
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de ſtampt, ſhall contrary to the intent thereof be written or 
- Ingroſled by any perſon whatſoever (not being a known 


clerk or officer, who in reſpect of any publick office or em- 


ployment is or ſhall be intitled to the making, writing or 


ingrofling the ſame) upon parchment or paper not ſtampt 
according to that act, then there ſhall be paid to his majeſty, 
rc. over and above the duty aforeſaid, for every ſuch inſtru- 
ment or writing, ten pounds; and that no ſuch inftrument 
or writing ſhall be pleaded or given in evidence in any 


court, or admitted in any court to be good or available in 


law or equity, until as well the ſaid duty as ten pounds 
ſhould be paid to the king, &c. and a receipt produced for 
the ſame, c. Mr. attorney general therefore inſiſted, 
that this inſtrument, being an admiſſion of five perſons 
to be burgeſſes, ought to have five ftamps. That it 
could be good for none for the uncertainty, or at moſt it 
could be good but for one; but that could not be for 
the defendant, for if it was good for any, it muſt be for the 
firſt named ; but the defendant was 'the third named, and 
therefore it could not be good for him. And of this 
opinion were Raymond chief juſtice, and Forteſcue and Ry- 
nolds juſtices, after having heard>what the counſel for the 

defendant could ſay. But then they offered in evidence four 

other diſtin& pieces of parchment, dated the ſame 19th of 
December 1721. each of them being duly ſtampt, which im- 
| ſheariogh of the ſour bur 

geſſes laſt named in the other parchment, and one of them 

the particular ſwearing and admiſſion of the defendant. But 
then it was proved by the witneſs who produced theſe pieces 

of parchment, that the entries were not made upon them, 

nor were any of them ſtamped, till near two months after 
the 19th of December 1721. nor were any of them ſigned by 

the burgeſſes that elected and were to admit the defendant. 

But after having heard what was objected to this ſingle in- 

ſtrument, wherein Reekr alone was {aid to be admitted and 


_ ſworn by Mr. attorney general and the other counſel for 


the king, and what was inſiſted upon to ſupport it by Mr. 


Retut and the other cbünſel for the defendant, the ſame | 


judges were clear of opfnion; that this inſtrument was no 
evidence, nor could be admitted as ſuch,” to prove the de- 
fendant was admitted and ſworn the 19th of December 1721. 


for it appears it was not entred upon, nor the parchment 
ſtampt, till two months after; and by the act the admiſſion 


is to be on paper or parchment ſtampt at the time, other- 
wiſe it is not to be given in evidence, till the penalty i 
paid, and certificate thereof produced. Upon which the) 


| "direQted the jury as to this ifſue, 19 find-for the king. Pu 


the judges acquainted the counſel for the deſendant, if 
they inſiſted upon having a/verdit upon the other illues 
for the defendant, the” trial muſt proceed, and the “ 


| dence muſt be beard gh thoſe urs far the king, 300 — 
og 1 FX oo — l e eee ee ö 
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muſt be left to the conſideration of the jury, whe- Rex 
ther they would find for the king or the defendant, as to 
- thoſe iſſues. But then they put them in mind, if a verdict 
on theſe three iſſues ſhould be found for the defendant, 
yet judgment of ou/fer muſt be given agaitiſt the defendant, 
according to the caſe of the king againſt Pindar, in an in- 
formation in nature of a que warrants, for exerciſing the 
office of mayor of Penryn: he pleaded the conſtitution of 
" the corporation, aud that he was elected and ſworn mayor, 
c. and iſſue being taken in the replication, both as to his 
being elected and as to his ſwearing, upon the trial the jury 
found he was elected ; but then they found upon the other 
iſſue, that be was not ſworn ; and thereupon judgment of 
onſler was given againſt him in this court, Eaſſer term 1724, 
and on a writ of error brought on that judgment in the 
houſe of lords, that judgment was affirmed March 22, 
1725. Upon conſideration whereof the counſel] for the 
defendant agreed, that by their conſent the jury ſhould find 
all the iſſues againſt the defendant ; and ſo they did. Note, 
Mr. juſtice Frohn had not took his place in court, when 
this trial came ou. | 


Walliam Gordon, clerk, ver/. Robert Lowther, 
Eq; late governor of Barbadoes. 


Ta committee of the council at the Cockpit, Decem. — from 
145 1726, for hearing plantation cauſes, the defend- the plantations 
ant Lowther's petition fof a diſmiſſion of the plaintiff's writ _ pu a 
of error came on, upon this caſe. Mr. Gordon brought an without notice 
action for a libel againſt Mr. Lowther in Augu/t 1722, in te the appellane 
the court of common pleas in Barbados, to which Mr, * — 
( put in a ſpecial juſtification, and upon a demurrer cures the pro- 
Judgment was given in that court for the defendant Mr. <<<vines to be 
Lowther, in September 1724. Upon which judgment Mr. uns on iin de 
Gordon brought a writ returnable before the governor in the cauſe within a 
court of errors, and the 12th of June 1725 the judgment Nene, te 

was affirmed, and Mr. Gordon moved for an appeal, which 5 Mage 
was then granted, and received and filed; fince which time plautations. 
Mr. Gordon never proceeded upon his appeal, nor procured 
the proceedings to be tranſmitted, but Mr, Lowther pro- 
Cured them all to be tranſmitted at his own expence, and 
applied to his majeſty by petitjon, to diſmiſs the appea}. 
Which being referred to the committee, they being ac- 
quainted that the rule was, that the party appealing muſt 
procure the proceedings to be tranſmitted, and proceed, 
within a year after the appeal allowed in the plantations ; 
= upon producing two precedents, wherein ſuch diſmiſſion 
d been ordered, without giving notice to the appellee ; 
— lords and others of the committee agreed to report to 
majeſty their opinion, that the appeal of Mr. Gordon 
5 * - ougut 


4 . 
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Goxvox ought to be diſmiſſed with 51. coſts (following the prece. 

dents . wag as to-the coſts) without any notice given to 

Mr. Gordon, or any agent of his. Note, among other 

lords, the lord privy ſeal, lord Trevor, and chief juſtice 

Raymond, the maſter of the rolls, and the lord chief juſtice 
Eyre, were. preſent, and agreed to the order. 


V. 
LowTHzER, 


Magoons and Premanee verſ. Dumareſque, . 


_ Contra. 
. December 14, 1726, 
The courts in | T the ſame committee of council there came on the 
85 —— petition of Magens and Premanee, owners of the 


cannot tranſmit ſhip Z Efprit, and a petition of Mr. Damareſque, officer of 
a cauſeto the the cuſtoms in Jerſey, and a letter from the greffier of Jerſy 
bib n nin to the clerks of the privy council; all which, by order of 
any judgment his majeſty in council, were referred to this committee. 
in it. And they aroſe upon this caſe. Mr. Dumareſſ ue made 2 
ſeizure of the ſhip and goods, as forfeited, for having im- 
ported into 2040 Eaft-India goods, contrary to the act of 
parliament; and thereupon commenced; a ſuit in the royal 
court there, for a' corndemhation of the ſhip. Mato! and 
Premanee, owners of the ſhip and goods, inſiſted there, 
that the ſhip was drove in by ftreſs of weather. The court 
looking on it as a caſe of difficulty, without making aoy 
determination, ordered their greffer to ſend a letter to the 
clerk of the council,” taking notice of the difficulty, and 
deſiring his majeſty would determine the matter here; 
which he did write, and tranſmitted *all the proceedings 
hither. Upon which Magoom and Prenidiite petitioned for 
an order for the delivery of the ſhip and goods; and Mr. Di- 
mareſque petitioned for an order, for the royal court of Fer- 
i to proceed, and determine the ſeizure. And the lords 
and others of the committee being all of opinion that the 
court of Jerſey could not tranſmit the cauſe to his ma) 
for difficulty, but ought to have determined the right of 
the ſeizure one way or other, agreed to report their opint- 
ons to his majeſty, that an order ſhould be made by bis ma- 
jeſty in council, taking notice that the tranſmiſſion wa 
irregular, and commanding the royal court of Jeſq ® 
proceed to give judgment, { 1 
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f Dyke and others ver Blakſton. Intr. Mich. 13 


Geo. B. R. Rot. 


E= on a judgment * the * pleas in an Noobjeftion can 
indebitatus aſſu by nil dicit, and a writ of inquiry en to a 
executed, and 100 — 4 given for the defendant Blak- * 
Ain, who was plaintiff in the common pleas, Mr. Parker ftated whether 
for the plaintiff took exception. The record is, that the — 
defendants below veniunt et nil dicunt in barram, c. but it fon or by attor- 
is not ſaid, they appeared by attorney, as it ought to be; rey. 
and the law is ſo tri as to that, that the omiſſion of the 
_ Chriflian name of the attorney is error. 1 Kall. Rep. 336, 
Hewſon's caſe ; nor is it ſaid, the defendants appeared in pro- 
priis perſonis. Sed non allocatur ; for when it is ſaid, veniunt, 
that imports in proper, perſon, if it is not ſaid it was by . 
attorney. The ſecond error aſſigned was, that the writ of I = 
inquiry was returnable quindena Paſchae, and the inquiſition turn gay. R. 
was returned to be taken the 25th of April, which was ac. Burr. 812, 
quindena Paſchae, and therefore ill; becauſe the law making WII. 372. 
no fractions of the day, the inquiſition could not be took 
on the day of the return of the writ. Sed non allecatur ; 
for the court will take it, that the inquiſition was took on 
that day before the writ was returned, which is well enough, 
for it may be executed on that day, and might have been 
executed before the writ was returned, otherwiſe the inqui- 
ſition could not have been returned. Judgment was 
affirmed November 12, 1726» | 


Walter White ver. William Clever. 


„e. Fart. 333: 3 Barnard. & K. 4, late. Tia. 12 

| | we | Geo. B. R. 
* debt on a bond dated 27th of June, 10 Geo. of the A rejoinder ex. | 
penalty of 1000, the defendant prayer eher of the bond, cuſing the non · 


and the condition z which condition, reciting that the de- Prformence of » 


fendant and plaintiff were lately choſe collectors for the departure from 
overſcers of the poor of S.. rew Holborn for the year ble infding 


enſuing, according to the cullom of the pariſh, and that 1 * 


the ſaid Walter White could not conveniently attend and ante 233. Com. 


ſerve the ſaid office by reaſon of buſineſs, was, that if the 1 4 E 


laid William Clever ſhould collect all ſuch monies as ſhould 2 Keb. 612,619, 
de to be collected by virtue of the ſaid office, and ſhould & vide ante 
Carefully execute the ſaid office fingly, without trouble to . ur. 
$ alliftance from the faid Malter White, and do other things > Via, * 07 1 

n bon conditioned to execve a office fingly, without the plaintif''s aid, if the daſendany 
— 8 agly, be cannot rejoin that the plaintiff. fer à time prevented hies 


mentioned 


145 Mich. Term 13 Georgii regis. 
Wars mentioned in the condition, not material to the preſent cis 
Curves, to be mentioned, the obligation was to be void, elſe to 
: de in full force. Then the defehdant pleaded; that be id 

diligently exerciſe the faid office ſingly, without trouble to 

or aſſiſtance from the ſaid Walter White, and then plead 
performance of the reſt of the condition. The pflainuit 
replies, that the defendant non executus fuit dictum offcim 
Anulus, Anglice ſingly, fine auxilio de dict Walters Whit, 

Prout praedictur Willielmus ſuperius placitando allegavit ; ei bu 
petit quod inquiratur per patriam. The defendant rejoins, 

prote/iando that the plaintiff kept the defendant's books ont 

of his cuſtody without his conſent from the 22d of 

1725, to the 24th of June next following, et libros illos ſenje 

abinde detinuit, cuftodivit, et illos cidem Willielms deliberart di. 

negavit, per quod the defendant after the detaining of thok 

books out of his cuſtody, the money, c. ſingly could nd 
Collect; for plea faith, quad verum g that the plaintiff i 
 froprid perſona ſua exercuit officium praedifium a pracdift 11 

dis Aprilis anno ſupradicto uſque pracdiium 24 diem Juni, ji 
quod pracdictus the plaintiff voluntarie ſuſcepit et officitim pra 
diftum a toto tempore pracdicto exere uit requiſitione vel . 
ſenſu pracdicti the defendant, gui per totum tempus prasuidin 
ſemper paratus fuit et obtulit the plaintiff apud Londinum pra- 
dictum in parochia et -warda praedittis diclum officium ad un. 
cendum  fingulus, Anglice fingly, fine auxilio praedifti the 
plaintiff ; et boc idem the defendant paratus eff verificare, &« 

The plaintiff demurred ſpecially, and ſhewed for cauſe hit 

the rejoinder was a departure from the bar; the defendant 

Joined in demurrer. And after hearing what Mr. ferjeatt 

Girdler could ſay in behalf of the defendant, the court wi 
clear of opinion, that the rejoinder was naught ; for if tit 
faſt there diſcloſed amounted to ſhew, that the defendait 
had-executed the office ſingly,” the defendant ought to bart 
| Joined iſſue with the plaintiff upon the iſſue offered by din 
* in his replication, and given this matter in evidence: 
if the fact ſet out in the rejoinder was only an excuſe for ths 
. defendant's not having exerciſed- the office, as the cout 
9 took it to be; then it was a departure from the bar; and 
x - the defendant ought not to have pleaded, that he did execut 
the office ſingly, and rejoin this matter; but ought to hi! 

pleaded this matter at firſt, Judgment for the pla 

November 3, 1726. 

Robert Spark ven Thomas Jobber. 

N, Whether aa I N an indebitatus 4 for 100 J. pre diverfis bonus mi 

1 de ia wat gs by dhe plaintiff at the regs 

divers goods Of the defendant fold to the defendant, Ec. and 3 f, 


_ nod things is not too uncertain. ? as KN «©,» Y _— 


* 


Vor. 


2. 4 4 * 4 
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Jaid in the fame manner, the defendant demurred to the S*anr 
declaration, and the plaintiff joined in demurrer. The J. 582. 
cauſe coming on in the paper the gth of Nevember, no coun- 

ſel appeared for the defendant, Whereupon the counſel for 

the plaintiff prayed judgment, alleging it was only a demur- 

rer for delay. But the court objected, that the word rebus 

was a very uncertain word, for it might be for rent, or mo- 

ney due on a bond, Wc. for which an indebitatus afſumpſit © 

would not lie. But the counſel for the plaintiff amr, 

the court, that the. defendant declared he would not defen 
it, judgment was given for the plaintiff, Note, this was 
only an interlocutory judgment on the demurrer. | 


« Lancaſter verſ. Fielder. _ 


Th an action brought by the plaintiff L. againſt the de- Tho' a plaintiff 
fendant, the defendant put in bail, and afterwards was bon 
ſurrendred in diſcharge of his bail; and committed to the judymear, and 
Marſbaſſea z the plaintiff proceeded in the action, and got levies goods | 
judgment, and ſued execution thereon by elegit, upon which _— = 
the ſheriff took an inquiſition, and levied ſome of the goods that the de- 
of the defendant in part of the debt, but returned, the de- fendant bad no 
fendant had no lands. Mr. ſerjeant Hhitaker moved, that — 


cauſe, Cc. And at another day the judges were all of opi- 
nion, that it being returned, that the defendant .bad no 
lands, the elegit was to be conſidered only as a fieri facias, 
hgh 2 22 3 and that if the defendant had 
1 rge, the plaintiff might have had a capias ad ſatis- 
aciendum. So is Hobart's — Hob. 58. Fl v. 
| oo. 1 Lev. 92. Glaſcock v. Morgan. But if any 
ud had been extended on the elegit, the plaintiff had been 
| "ne down to that execution, The former rule was diſ- 
gd November 25, 1726. N 


1er 


* 
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The King verſe Fawle. 


R. Fazakerley moved for a certiorari, to remove 1 
= _ | indictment found againſt the defendant, for a felogy 
from a corpora- in ſtealing ſome hay, from the quarter · ſeſſions of the pexce 
tion ſeflionr, if” held for the town and corporation of Chippington- Nunn, 
to epprebend che upon affidavits that the defendant could not have a fair trial 
defendant <an- there, And be cited a cafe between the King and Powd, 
not have « fair where a certiorari was granted, to remove an indifment 

from the quarter · ſeſſions of the peace for Salep, for the like 
reaſon. And a rule was made, for the proſecutor to ſhey 
cauſe ; which was afterwards made abſolute, 


Parry ver/. Berry. 


* 


November 13, 1726. 
ang R. Therd moved to ſtay proceedings upon a ſcir: fact 
—— — againſt the bail, becauſe the defendant _ orig 


not be flayed on nal action died after judgment recovered againſt him, ul 
account of the after « capias ad ſatisfaciendim thereupon ſued out and i 
principal, if he turned, but before the return of the ſecond ſore facias agil 
r the bail, till which time the bail had time by the courſe d 
 capiarad ſais. the court to ſurrender the principal, and was prevented ir 
. faciendem. ing it by the act of God, viz. his death. And a rule n 
R. ace. wü made to ſhew cauſe.” But afterwards upon Mr. Parks 
67. vide Burr, ſhewing cauſe, the rule was diſcharged, becauſe it was i 
244- 436. Bl. bail's omiſſion,” that they did not furrender him, he living 
82. till after the return of the capias ad ſatisfaciendum. And! 
motion made in behalf of the bail, Mich. 1 Geo. 2. Bk 
between Ghan and Yates, Str. 511. in the like caſe, wil 

the ſame-reaſon denied. Rt 1 be LE 


_ , ©" Barber and Philpot ver. Wharton. 
| | 85 8. c. but differently reported 1 Barnard, B. R. 2. g 
ap — A Rule was made laſt term, to ſhew cauſe why probil 


anted after tion ſhould not be granted to the court of e 
eee to ſtay a ſuit by the deſendant as maſter of oy ſhip J 
af for his wages, upon a ſuggeſtion that the contract w# 
— — upon land, 22 according to the caſe of Clay w. a 
| the con k Trin, 12 Will. 3. B. R. 1700. {See before 576-] fo 


9 ported in Salt. 33. where it was held, a maſter of 
made within the could not ſue in the admitalty for his wages, % 


Juriſdiction of ( ae LO” 
the admiralty, if it ted to have bers made infra fluxum & ile mari infra juni, 
reatatli, p N Ny... | i! 


CM 
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contract was made upon land, though mariners were per= Benz; 
mitted ſo to do, by indulgence rather than of ſtrict right, , on. 
And Mr. Reeve for the defendant ſhewed for cauſe why the 
rule for the prohibition ſhoyld not be made abſolute, that 
the application to this court was too late, for it was after 
ſentence; and then it was inſiſted upon, no (a) prohibition Os * 3 
ſhould go, unleſs it appeared upon the face of the libel, hen? —4 
that the admiralty had no juriſdiction, which it did not in 272. vide com. 
this caſe. Upon which the cauſe was put off this term ; 4 Fg. 20. De 
and now the 27th of October Mr. Fazakerley for the prohi- p. 4% * 
bition inſiſted, that though it was after ſentence, yet if it | 
did not appear upon the ies of the libel, that the admiral- 
ty bad a juriſdiftion, a prohibition ought to go. It cannot 
de within their juriſdiction, unleſs the contract was laid to 
be ſuper altum mare, which-is not done in this caſe, — is 
only laid to be i 8 refluxum maris, infra juriſdic- 
tionem curia: — tatis. In TY 212. it is held, that it 
is not enough to give the admiralty juriſdiction, that a fact 
was — juriſdictionem maritimam, therefore the laying 
the contract to be made infra juriſdiftionem admiralitatis is 
not ſufficient : then laying it to be infra fluxum ct refluxum ' 
maris is not enough, becauſe at low-water that is within the 
Juriſdiction of the common law. And it cannot be made 
good by intendment, for in 1 Vent. 308. the taking not 
being expreſsly laid to be ſuper altum mare, though the book 
ſays, there was much to imply it; yet the court held it not = 
ſufficient, for the alleging it was abſolutely neceſſary. Sed 
non allocatur; for the court was of opinion, that the con- 
trad being laid, to be made . et refluxum maris, ie 
might be upon the high ſea; and was ſo; if the water was 
at high-water mark ; as it might be on land, if the water 
was at low-water mark; for in that caſe there is diviſum 
imperium between the common law and admiralty juriſdic- 
tion, according as the water was high or low. hen when . 
it is ſaid to be infra juriſdifionem admiralitatis, it is ſufficient z 
and amounts to the ſame, as if it had been laid to be ſuper 
altum mare, But if it had appeared upon the libel, that the 
Contract was made upon the land, the adding infra juriſdic- 
lenem admiralitatis, or infra juriſdiftionem maritimam, could 
iot have been enough, to intitle the admiralty to a juriſ- 
ition. And therefore the rule for the prohibition was dif- 
harged, See 1 Roll. Abr. 532. pl. 12. where it is held 
o be ſufficient, te allege that che contract was made infra 

iſcietionem admir alitatis, without ſaying it was made ſupers 
lum mare; for if it was not made on the high ſea, it ought 
de ſuggeſted on the other fide, to have a prohibition. 


222 
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The King ver/. Bendier. 


8. c. (a), 2 ef. Caf. 56, pl. 58. 


A father in law | R Verney moved, to quaſh an order made at the 
8 M quarter-ſefſions at Hereford, whereby the father in 
children in law. law was ordered to maintain his daughter in law; becauſe 
wo Bur, Poor / he was not by law obliged to maintain her. And he cited 
obſervations the King v. Mundy, Str. 190, Satt. and Rem. 93. pl. 123 
upon the words Fort, 303. Trin. 5 Geo. an order made by the juſtices upon 
| father and 9% a ſon. in law, to maintain his mother in law, was 9 
ther and grand. And a rule was made to ſhew caufe, why it ſhould not be 
mother—and quaſhed; which rule was made abſolute, no perſon ſhewing 
Nel che ia Cauſe to the contrary, Hil, 13 Geo, B. R. Januar) 31, 
| hw his parent 1726. 
in law. © 
(a) According *6 the report in 2 Seff,"Caf.. ſeveral exceptions were taken to the order, and ues 
that report it does not appear on which of them the order was quaſhed. | 
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William Gregſon | ver. John Heather. G KA. 
6-14 0 8. C. Str. 727. Fert. 366. 
H E plaintiff brought an action of debt upon a bail- 1, an afion on 
bond for 1301, as affignee of William Nicholls, Eſq; 2 
—* late ſheriff of the county of Surrey, and laid it in Len- — 45 
an, and ſet out, that the defendant 7th January 1724+ at aſhgnment may 
Streatham in Surrey, was atreſted by the ſaid ſheriff upon be ated to hare 
an attachment of privilege at the ſuit of the plaintiff, Ce. of the county in 
and that the ſheriff took bail for his appearance, and the which the arreft 
defendant then and there became bound to the ſheriff in this ya5 mace and | 
bond, tc. with condition, that he ſhould appear, Cc. but R. cc. Norcrof 
he did not appear, &c. whereby the bond became forfeit- v. Matthews. 
ed; and that the ſaid William Nicholls afterwards, viz. 22d Tr. 13 0. 
December 1725. at Londen, viz. in the pariſh of St. Mary le 
Bow in the ward of Cheape, at the requeſt of the pl- intiſf 
aſſigned to the plaintiff the ſaid bond, according to the 
ſtatute, Gr. The defendant demurred generally, and the 13 ſuch caſe the | 
plaintiff joined in demurrer. And the exception Mr. Fa- venve may be 
zakerlty took to the declaration in behalf of the defendant Runs 
was, that the ſheriff could arreſt only within his county, . n ent is 
and take the bail- bond only there, which was in Surrey; Rated to _ 
and therefore the affignment being tranſitory matter, and veg. gnetten”, 
not local, oüght to have been laid at Streatham in Surrey, Matthews. Tr. 
where the bond was taken, and not in London. But the 2 SD I 
court was unanimous of opinion, the plaintiff might lay the 34, 7. 
afignment"in"London, if he pleaſed. And therefore gave 
judgment for the plaintiff, January 27,1726. 
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C. B. Rot. 396. ; 


Tf the confidera- 
tion of a bond 
appears by the 
condition to be 
that the obligee 
mould take the 
obligor appren- 
tice, and the - 
condition recites 
that he had 
conſented ſo to 
do, the obligor 
cannot o ' 
avoidan ie 


compellable to 
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David Cheſman and Elizabeth his wife ver/ 
Margery Nainby. 

8. c. with the artzuments of the counſel more. at large Str. 739. 

RROR upon a judgment given in debt againſt the 
plaintiffs in error upon bond fer the defendant in er- 
ror and-plaintiff N wherein Narnby the plaintiff below 
declared *upon a bond entred into by izabeth the wife of 
the plaintiff in. error, dum fola, by the name of Elizabeth 
Vicus, dated the 5th of Ofeber 8 Gee. to the faid Neinh 
in 100/. The defendants in the common pleas, Chymar 
and his wife, prayed oyer of the bond, and of the condition, 
which was thus: Whereas the above named Margery Noin- 


e by, at the ſpecial r&queſt of the abovebound Elizabeth Piters 


is to take her the ſaid Ehzabeth-Vrrars for her hired ſervant, 
to attend in ber ſhop, and to inſpect her cuſtomers there, 
and to \ſhew her goods, and further to. ſtand by and afGſt 
her the ſaid Margery in her ſaid trade and buſineſs of 2 
linen-draper,  wbergby it is. preſumed the ſaid Elizabeth, 


if ſhe continues any length of time, in the ſaid ſervice 


© © Paniculaly aflar 
he has taken 


him, and kept 9 
bim the time - 


agreed upon. 


of the ſaid Margen may become a. perſect and know- 
ing perſon in the ſaid trade ;, and whereas hs ſaid A. 
N. conſents to bire and take her the ſaid F. J. upon 
and in conſideration only upon the expreſs promiſe and 
agreement of the ſaid Elia. that ſhe ſhall not nor will at 25 


time after ſhe ſhall have left the ſervice of the ſaid Mam 


ſet up or exerciſe the ſaid trade of à linen-draper, either by 
herſelf or any other perſon in truſt for her direc ly or indi- 


rectly, in any ſhop, room or place, within the . ſpace of 


A contract to 
reſtrain a man. 
from ever exer - 
cifing a trade 
any where, is 
bad. D. acc. arg. 
ante 1131. vide 
1 P. Wms. 81. 
10 Mod. 27. 85, 
130. Fort. 


A contract to 
reſtrain him 
from exerciſing 
it in a particular 
place, good. 

. . Fort. 297. 
R. acc, Ann. 63. 


half a mile of the now dwelling-houſe of the ſaid M. M. in 
Drury-Lane, or in any other houſe that ſhe the ſaid A. N. 
her executors or adminiftratars, ſhall think proper to remove 

in order to carry on the ſaid trade of a linen-draper, not 
ſhall the ſaid Elz. within the ſame ſpace. of half a mile, 
directly or indirectly be concerned in or aſſiſt or inſtruct 
any other perſon in the managing and. carrying on the ſaid 
trade, under colour or pretence of being à ſgrvant to ſuch 
perſon, or under any other colour or pretence whatſoever ; 
which faid promiſe and agreement, joined wich the good 
character and opinion ſhe. the ſaid M. M. bath of the inte- 
grity and honeſty of her the ſaid Eliz. is the ſole conſiders» 
tion that hath obliged the ſaid M. M. to take the ſaid A. 
into her ſervice for 3 years : now the condition of the abobe 


3 P. Wms. 132, obligation is ſuch, that if the ſaid Elia. Vicars ſhall act conti 


10 Mod, 27, $5, 
130. Fort. 296. 
D. acc. arg. ante 


is that a man ſhall not do ei ber of two things, tho” it 1s void by the common - 
may begood as ts the other. S. C. Fort. 297. Acc. Str, 1138. vide Co. Lit. 206. b. 13h £9. a. 


ry to and in breach of the above recited promiſe and agree- 


ſed vide 3 Lev. 241. fee allo Bro. Ac. 419. If the condition of a bond 


1121. 
3 law as to one, . 


tent, 


oe» 
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ment, according to the true intent and 2 thereof, Cn 
or of any part thereof, that then and in ſuch caſe the ſaid 
Elia. Vicars, her executors and adminiſtrators, ſhall there- 
upon pay or cauſe to be paid to the ſaid A. M. her execu- 
tors, adminiſtrators and affigns, the ſum of 100/. the ſaid 
1004. being the conſideration money the ſaid M. N. might 
reaſonably expect with an apprentice to the ſaid trade; that 
then this obligation to be void, otherwiſe to remain in full 
force, After oyer of which ſaid bond and condition the 
defendants pleaded in bar, that the ſaid EE. from the 
making of the ſaid bond did continue and remain in the 
ſervice aforeſaid until the 28th day of April 1724. and then 
left that ſervice, and that the ſaid Margery continued to 
inhabit and reſide and exerciſe her ſaid trade in het ſaid 
manſion-houſe in the ſaid ſtreet vocate Drury-lane from the 
time of making the (aid bond till the time of ſuing out her 
original writ; and that the ſaid EAx. within half a mile of 
the ſaid manſion - houſe of the ſaid Margery xt any time after | 
the departure of the ſaid Elia. out of the ſervice of the ſaid \ 
Margery directly or indiretly was not concerned in or bad 

inſtructed or affiſted any other perſon in managing or exer- 

eiſing the ſaid trade, under colour or pretence of being 

ſervant to ſuch perſon, or under any other colour or pre- 

tence whatſoever; and the defendants further plead, hat 

the ſaid Eli. at any time after the departure of the (aid 

Elia. out of the Taid ſervice of the ſaid Margery did not uſe 

or exerciſe the ſaid trade either by herſelf or by any other 

perſon in truſt for her directly or indirectiy in any ſhop, 
toom or place within half a mile from the ſaid manſion- 

houſe of id M. N. Ce. e plaintiff below replied, 

that the ſaid Eliz. from the time of making the ſaid bond 

did continue and remain in the faid ſervice, god out of the 

ſaid ſervice did depart, as the deſendants aboye alleged; 

and that the ſaid Margery continued to inhabit, refide and 

exerciſe her trade, as the deſendanrs above alleged ; but 

the ſaid Margery further (aid, that the aid Elz. within the 

ſpace of half a mile from the ſaid manſion-boyſe of the . 

ſaid Margery above · mentioned, and within nine months : 
next after the departure of the ſaid Elia. out cf the ſaid ſer- 

vice, did affiſt and inſtruct a certain perſon, vis. the ſaid 

David Cheſman in adviſando es exercends miſterium pr aedilum 

in the condition above-mentioned, contrary to the tenor of 

the ſaid condition, viz. in the ſaid fireet called Drury: lane, 

Ar. et hoc petit quod inguiratur per patriam; upon which 

iſſue was joined, And upon a trial at ni privs in Middle- 

ſex, before lord chief juſtice King, a verdict was found for 
the plaintiff, and U given for her by the court 6f 

common pleas. Upon which judgment this writ of error 

00 ⏑æͤͤ O X * 
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Curt 8 Mr. Strange for the plaintiffs in error agreed, that a bond 


£ Nairn B 1. 


be any conſideration; becauſe it does not appear by the 


given for a valuable conſideration, to reſtrain the exerciſe 
of a trade in a particular place, would be good; and there. 
fore he ſaid he would not diſpute the reſolutions in the caſes 
of Mitchell v. Regnolds, 1 P. Vt. 181. 10 Mad. 25. 8; 


130. Fort. 296. adjudged Hil. 11 Ann, B. R. and of 


Bowers and Wrench, adjudged the ſame term. But be in- 
ſiſted, here did not appear in the condition of this bond to 


"condition, that M. M. was compellable to take E. V. into 
her ſervice. Margery Nainby's taking Elia. Vitars is the 


_ *meritofious conſideration of the bond; but that was exeev- 


tory, at the time when the bond was made; and therefore 
If there was no power in E. V. to compel A. N. to take 
ber, as there does not any appear, that cannot be called 
conſideration, ſince M. M. might refuſe it; and for this he 


| Cited Yelv. 49. An v, Randall, that where the condition 


Was executory, the plaintiff to intitle himſelf to an a&ion 
upon the promiſe apainſt the defendant, ought to ſhe, 
he kad performed, or was under legal obligation to perform 
it. And although by the plea the defendants plead, thut 
the ſaid Elz. from the making of the ſaid bond, which wi 
the $th of October 1722. did continue in the ſaid ſerviee til 
the 28th of April 1724. and then left that ſervice; yet the 
"cayrt ought not ro regard that allegation, but the judg- 


ment of the court, whether the bond was „ ought to 


be founded upon what appears in the bond itſelf, - Sed wn 
* aliotatur., For per curiam, it appears plainly, that Margo 
Nainby had agred to take E. V. into her ſervice; for in the 
condition of the bond it is faid, A. N. is to take B. J. 
into her ſervice, c. which imports an agreement by 
AM. M. ſo to do; and it is further ſaid in the condition, 
MH. N. conſents to take the ſaid E. J. and in another plate 


7 
A, 


it is recited in the condition, that the ſaid E. /.'s promi 


and agreement, Cc. is the ſole conſideration that had 
obliged. M. M. to take the ſaid E. V. into her ſervice, &. 


| all which expreffiotis import an agreement between A. N 


and E. V. that M. M ſhould" take E. V. into her ſervice, 
in conſideration thut E. V. had agreed not to trade, &. 
And this" being in the condition of the bond ſealed by the 


ſaid E. V. appears to have been ſo under her band. Be 
ſides, the plea confeſſes M. M. did take ber into ber fel- 


vice, and that E. V. depurted from it; and therefore all th 


court held the bond, notwithſtanding this objection, was 


. good bond. And if M. NM had tefuſed to take E. V. 40 


ber ſervice, Cc. E. V. ought to have pleaded it; 

Which the defendants have ſhewed by their plea, that B.“. 
was admitted into M. M“ ſervice, C. Then Mr. Stray 
inſiſted further, this bond was void, becauſe the reftraidt 


of trade was not confined to a particular place, but ws F 


effect general j becauſe the condition is not only that 45 
2 
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would not exerciſe the trade, c. within half a mile of Carman 
the then dwelling-houſe of AM. N. in Drury-laze, but it is yu. 
alſo of any other houſe that MH. M. her executors or ad- 
miniſtrators, ſhall think fit to remove to, to carry on the 
"ſaid trade; which may be extended all England over; for 
if Z. V. ſets up in remoteſt part of the kingdom, if 
M. M her executors or adminiſtrators, removes within 
half a mile of that place, E. V. muſt not exerciſe her trade, 
tc. there; and ſo > 0%, or ſo that by that means the 
bond will be a general int every where: whereas theſe 
ſort of bonds are not good, unleſs the exerciſe of the trade 
js only reftrained in a particular place. But to this ſerjeant 
Whitakir anſwered for the defendant in error, that if a bond 
js given, with condition to do ſeveral things, and ſome are 
agreeable to law, and ſome againſt the common law ; the 
bond ſhall be good as to the doing the things agreeable to 
law, and only void as to thoſe that are againſt the law, But 
if a bond is given, with condition to do a thing againſt an 
act of parliament, and alſo to pay a juſt debt; the whole 
bond will be void; becauſe the letter of the ſtatute makes it 
void, and is a ſtrict law. So is Hob. 14 Norton v. Sims. 

14 H. 8. 15. 3 Co. 88. 1 Ventr. 237. Now the breach 
is aſſigned upon part of the condition, which is good 
in law; and therefore if the other part, to which 
Mr. Strange takes the exception, ſhould be againſt law, yet- 
that will not hinder the plaintiff's recovery upon this part 
of the condition, which is legal. And of that opinion was 

| the whole court, And judgment was affirmed, Friday Fe- 
bruary 3, 1726. Aſter this, error was brought in parlia- 
ment, and February 22, 1727. by the unanimous opinion 
of all the then twelve judges this judgment was affirmed 
with 401. coſts. 3 Bro, Part. Caf. 349- . 


Gabriel Jahnfn we? Tanks Lakete: > a a 


| B. R. ond Trim 
8. C. Str. 945. 132 6. C. 8. 


RROR upon a judgment in a ſcirs ſacias ſued in the te 220% 
common pleas b | a a a ans vil of for — by thee 
4401. entred into by Fobnſen to Laſerre, in which judgment recognizance, | 
was given for Loſerre, Fobnſon the defendant in the com- 7 22 
mon pleas prayed there er of the recognizance, and the occafinn to put 
condition, which condition recited, that Hugh Howard and is bail. | 
4 — his wife, executors of John Lang fon, eſd. had 
__ a writ of error returnable in the king's bench, upon a 
# ment recovered in the common pleas by Loſerre againſt - 
— and his wiſe; if therefore the ſaid Howard and his 
4 1 the writ of error with effect, c. and paid. 
"a = recovered, and alſo the damages and cofts that 

uid be awarded if the judgment ſhould be affirmed, &c: 


dat then, &e, after which cer had, the ſaid Jobn/en pleaded 
, , * * 
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Jonwson in bar of the ſcire facias the act of 16 & 17 Car. 2. c. 8, 9 
4 prevent arreſts of judgment and ſuperſeding executions, ay 
the proviſo therein, that that act ſhould not extend to 1 
writ of error to be brought by an executor, Ac. per guui e 
ſaid recognizance taken contrary to the ſaid ſlatute vacwy 
lege exiſtit- And upon demurter judgment was for th 
plaintiff Laſerre in the common pleas. And Mr, Strange in 
the plaintiff in error inlifled, that executors by the a& of 
Car. 2. were not obliged to enter into recognizances vp 
writs of error brought by them upon judgments obtain! 
_ againſt them, and that this appearing to be ſuch a recogy- 
zance, was void. But per totam curiam, if a man wills 
luntarily enter into ſuch a recognizance, tis good at cog- 
mon law. And judgment was affirmed. Thurſday Furuy 
the gth, 1726. ire: | | 


LAS. 


17 Ge. l. Kr. Watts and his wife ver Goodman. 
Rot. 467. f ; 

nas els N debt upon bond dated the 3oth of December 1507 f. 
bills ples which I 100ʃ. ade into by the defendant to Samuel Ruttir in- 
r mer buſband of the plaintiff's now wife, to whom ſhe un 
tion and tha: the. adminiſtratrix; the defendant prayed oyer of the bank 
fame may be which being On OP . oo 3 
quarnec, is to be per pracſentes, that the defendant and Benjamin Faw 
wrap ings; 4 5 ps faid Samuel Rutter in 1001, to be paid wk 
R. acc. ante ſaid Samuel Rutter, ad quam quidem 1 ſelutionem bene et fun 
22 5. $5, faciendam obligamus nos et utrumgue neſtrum per ſe pro td 
Moffac v. Van in ſalido haeredes executores et adminiſtratores noftr os, 8 6. # 
— mp R. lef?o et audito, the defendant petit judienem de narration fr 
ac Hop „ ' dia, becauſe ſhe ſays, that the ſaid Benjamin Taue 
In an action Javit et deliberavit the ſaid bond 'as his act and deed to 
upon a bond the ſaid Samuel Rutter, and became jointly bound with the 
ker par; as fendant to the ſaid Samuel Rutter, and is yet alive, ut , 
there was Sc. unde, Cc. petit W de narratione pracditld ＋ 
another obligdr, yarratio illa caſſetur, c. To which the plaintiff demun 


— wig and the defendant joined in demurrer. This cauſe com 


only be pleaded on in the paper the 26th of January; it was objected 
in abatement) the defendant, that the bond was a joint bond, there bet 


Semb. e no words in it, to make it ſeyera]; and" therefore the 
. vide Wakes tiffs bad brought their action wrong, in ſuing the de - 


_2614.—See alle alone. But Mr. tor gp for the plaintiff argued, rhatthe j 
3 es was joint and ſeverel, and cited Dier 31. pl. 8. dip 
If — obligation was made by three, and the words were, 4 
into a bond and mus 7103 et utrumqus nofirum per ſe pro toto et in ſolid, 
eee, e were (wed, and they pleaded a ſpecial ms WF 

| be beund to the After oper of the condition of the bond; but there Wy 

obligee in be cher of the bond itſelf, and the iſſue was found ® 
penaity, c, defendants; and it was moved in arreſt of jud 


ſutionem obli- 


: ſe et utrum- 1 . — | 
— eee, per ſe pro toto et in ſoſido, heredes exec utote: Ty xdminiſtratores Juor. 
the bond can be confidered as the ſeveral bound of ech. Vue Com. Ovligaues. F 
vol. 4. P. 231, 254. | 


e 


= 


=” EET 2 


ASE. 


* 
= 


V 3 


cw 


Hilary Term 13 Georgii regis. 1461 
the plaintiF had judgment. 2 BH. 90. Cro. Jac. 322. Warns 
Hankinſon v. — Two bound themſelves, or * — 
them, their heirs, executors, or either of their heirs, c. 
this bond was. held joint and ſeveral.” And 1 Lett. 697. 
Sayer v. Chayter, in debt on bond, on cyer it appeared, 
that the defendant Chayter and two others 4 ad 

quidem folutionem bene et fideliter factendam oblige me, 
— executores et adminiflratores —— Powell juſtice 
was of opinion, the bond was joint 'and ſeveral, by rea- 
ſon of the words ob/iges me, baeredes, c. mens, which is the 
ſame as if it had been ſaid by the three obligors ſeverally; 
and that the heirs were not obliged, before the words, ad 
quam quidem ſolutronem © and certainly it was the intent of 
the parties, the heirs ſhould be obliged: yet if by thoſe 
words the bond is not ſeveral, the heirs are not obliged. 
The fame intent may be collected in this caſe. The cauſe 
s ordered to-ſtand in the paper, to confider of the caſes. 
And the judges all ſeemed ſtrong in opinion, this could not 
be a ſeveral bond, But they gave judgment for the plain- 
iff, becauſe this mutter was pleaded in bar; whereas it is 
dnly a plea in abatenient; for a'plea which begins with a 
fit judicium” de | Harratione, and concludes, guad narra- 
0 — . plea in bar in the king's bench, and 85 
deen ſo often 1 4 for the plainti 


1 Attorney General, by order of the bouſe 0 
W _ . Jaformation poſt, vol. 3. p. 358. | | — 


The forging of 
avy writing by 
which a perſon 
might be preju- 
diced, was pu- 
t Barnard. B. R. 10. cont. 1 Hawk, 


LEE] at 
2 I. 11. fed vide 


perfor of the offender, in. the ſame. ſavience with, and preceding the charge, ſhall be refered 
the time when the oc is ated to have been committed, if it is not expreſsly — to 


. 7. Falk. 


word contrsſecit forged: B. C. 1 Berber B R. 1b. i | i 
* ed; 8. C. | - [-Maicriminat taformation contains 
. 1 dee of which cbly re gogd, gad the deſendagt is found. guilty upon al, judg. 
. K.. him upon thoſe which we good. 8. C. 1 Barnard. B. K. 10. O. acc. 
fe that 


hat proclamatiqn was made if uny body-would inform the king's juſtices, &c. 


- 


vent hic in curia diati dimini regis coram ipſo rege apud Wyn. 


— a guindicim dalia, Anglice tons, it quarter” uniu dil 
ds comitatu Buckingham. et d- Nyrmanby ad. certum din ja 


| Cauſavit La run in verbis W Jequntibus % 


; us by the ſale of the allum io your hand pi 
to . 


de your diſcharge. Kn April 9» 170. 4 
in malum . 


7 dolia, Anglice tons, et quarter unius do 


48 cum inigua et frauduli a intentions ad” evitandum 
dune regni difti domini reis nin” untlecyms Jupradif 

'S Weftmonofterium in comitatu Mi Alge dias, vi 4 0! 
01 fignatae, neguiter, illicito et raudulenter 
publicari cauſavit, guad  quidem e 775 
, — es Err: 
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noferium | die Mercuris proxime poft tres ſaptimanas ſandlas Trin 
tati⸗ e codem: ter mina, et pro codem domino rege dat curia l 
2 l informari, quad -Johaunes Ward ge Hackny in ca 

Midditſexias armiger exi/lens onerabilis. ad deliberaun 


aluminis valoris quinque mille librarum pramnebili Edmundi du 


fr acterjtum, ipſe idem | Jahannes Ward neguiter machinau « 
antendens raedictum Lucem d Pracdife . alumine dicipe t 
defraudare, et cum nique. et fraudulenta_intentione ad cvitain 
dilibor atanam 9 — aluminis, primo dis Fabruarii ann f 
do miui Ceurtii i gratia aMagnae Britanniae Franciae 4 l. 
bermiag:i Nis, fidei defenſorigs Qc. undecime, apud Winn 
lerium in comitatu MAcddleſeuias vi et.armisz. Cc. in dinſ a- 
Juſdam ceriificationis in ſeriptist manu cujuſdam Ambrofi News 
fignataey folſo fabnicavit et cantraſecit et fabricari it conrija 


19809 bot ay W449 


M Four. br, Ib Hard, 1 do bereby on 
66 5 ug to. e e of K 


975 10 pars' of che — 1 here. wy 
in this certi cates. and out of W 


M. Ward and yourſelf ten pounds for every u 
according to agreement, and for ydyr lo Going this . 
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tium, ad grave damnum pratſati ducis, ac contra Paus bb 
demini regis- nunc coronam et dignitatem ſuas, &t. * U 
attornatus domini regis gencralit pro dem domint "ut wird 
dat curiae-hic intelligi et informari, quod. , 
Ward exiftens 'onerabilis ad deliberand m I 


aj 
l van 
quingue mille librarum pracfats-duci ad cerium Ae 272 
ritum, ipſe idem * Murd, nequiter nacbinam 4 2 
dens ps aefatum ducem de pr genicls ol, alumine deæiſpereci 45 yoo 


S EH OrY -Ww S494 © 


tionem ejuſdem aluminis, pgſſea, cilicat did prima die 1 227 
nin 
4110 

m ſeriptum fabricatum et cont aum ir 
Juſlam 2 fſeriptis, manu cujufe Ambri 5 * 


a . contraſaflum_ ſeguitur in his webs et 
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adtunc et ibidem bene ſciente dictum ſcriptum, per ipſum 
_ Ward ut pracſertur publicatum, n et con- 
traſadlum fuiſſe; ad graue damnum pragfacli ducis, &c. To 
this information-the defendant pleaded not guilty, and upon 
May 2, 1725, upon à trial at bar by a ſpecial jury of gen- 
tlemen of the county of Middleſex, the defendant was found 
guilty ; after. which the defendant as it was ſaid, went be- 
yond ſea, or at leaſt abſconded, ſo that proceedings were 
againſt him for outlawry, but be ſurrendered himſelf 
the laſt day in laſt term in court, which day the exigent was 
returnable, and was committed to the cuſtody of the mar- 
ſhal, and Saturday the 4th of February he was brought by 
rule into court, to receive judgment, At which time Mr. 
Hungerford, Mr. Ketelby, Mr. Bootle, Mr. Filmer, and Mr. 


Strange, the defendant's counſel, moved in arreſt of judg- 


ment, Whoſe arguments taking up that day, the counſel 
for the king, Mr. attorney-generel Yorke, Mr. Lee one of 
his majeſty s counſel, Mr. Marſb, Mr. Fazaterley, and Mr. 
Verney, anſwered the objections of the defendant's counſel 
upon Monday February 6; and upon the prefling inſtances 
of the defendant's counſel, they had time given them for 
their reply till next day. | 

The firſt objection that was made to the information by 
the counſel for the defendant was, that the offence laid was 
falſely making and forging a writing upon the back of a cer- 
tificate in writing, figned by one Ambroſe Newton, and this 
was no forgery at common law, and that the information 
being grounded upon the common law, and not upon the 
5 E. c. 14. the information was not maintainable. 

They inſiſted that forgery at common law muſt be of a 
record, or ſomething of a public nature, as a privy ſea), a 
licence from the barons of the exchequer to compound a 
debt, or a deed under ſeal, Britt. 16. Fleta, c. 22. but that 
counterfeiting other writings, of a private nature between 
party and party is no forgery at common-law. 1 Hawk. 
184. and therefore to ſay A. has forged a writing, is not 
actionable, 1 Sider. 16. In the caſe of Cofſubilly v. Brit. 
So 1 Rell, R. 431. 1 Rel. 4b. 66. pl. 8. Aier v. Forft: 
Thou haſt made forged writings, and thou ſhouldſt have 
loſt thy ears for it, held not actionable, becauſe it is uncer- 
tain what writings, and they might be ſuch, the forging of 
which might not deſerve the loſs of ears. 80 Cre. Blix. 
166. Hil. 32 Elia. B. R. Vennor v. Wootton. Vou bave 
forged your father's hand, and thereby falſely. have pro- 
cured your father's tenants to pay their rents to you 
due to your ſiſter ; adjudged not adlionable, becauſe it 
's not Ihewn what things he forged for which he is by any 
law puniſhable; for it might be a letter, for which he is not 

* Puniſhable 3 and for that a caſe between B- and Dought;, 
28 Elx. was cited ; you have forged my lord of Liicefter's 
band to ſuch a letter, adjudged not i&ionable; and what 
Creie is regorted io have laid in W#Wilibire's cafe;-Yetv. 146. 
85 | 00 — wm 


1464 Hilary Term 13 Georgii regis. 
; Rut wiz, that to top, S. has forged his father's hand, where. 
" Wizs, by he proe tenants to pay him the rent due to his 
| father, is not puniſhable, as (ſays that book) it was ad- 
judged 3 Elia. becauſe it relates but to a private matter, 
for the by no law is puniſhable for ir. And this being 
before the ſtatute of 5 E. it was urged was an authority in 
point, that ſuch fort of forgery as this was not puniſhable 
at common law, viz. of an indorſement upon a certificate 
a thing merely of a private nature, and in eſſect nothi 
| more than a letter. And this they ſay appeared by the 
* Stat. of 33 H. 8. c. 1. which inflicts puniſhments on per- 
| ſons who get the money or goods of others into their hands 
under colour of a falſe token or counterfeit letter, for if 
ſuch counterfeit letters had been at common law puniſhable 
: 2 the making that ſtatute was unneceſſary and 
It was farther argued for the defendant, rhat a forgery is 
not puniſhable, unleſs it is to the prejudice of ſome perſon ; 
therefore where B. was obliged in a bond of 100/. for the 
honeſty of his ſon apprentice to A. A. raſes out libri in the 
bond, and puts in marcias; and adjudged this was not a 
forgery puniſhable, becauſe it was not a prejudice to apy 
body but to 4. the bond tap Apo by A. and the ſum 
Y Vide x - made leſs. My 99. Black v. Allen. So Moor 65 5. pl. 897. 
Hawk. c. o f. Solway v. Walr. (a) Antedating of a deed to detcat a mean 
2  _ aſſurance, But antedating is no forgery, unleſs there is a 
mean intereſt in a third perſon to be prejudiced thereby. 
Now in the preſent caſe it does not appear, that the duke of 
Buckinghamfhire was prejudiced by this, for it is not alleged 
N in the information, that the 315 tons of allum was pre- 
v. M. B. 96, vented from being delivered thereby. If it had, they ad- 
99, 100. mitted ap action would have laid againſt the defendant for 
a deceit, or he might have been indicted for a cheat, but not 
for forgery at common lag. — 
On the other fide it was argued by the counſel for the 
king, that notwithſtanding theſe objections, the offence 
| chatged in this information was a forgery at common Jaw, 
for Which the defendant might have been indicted; and that 
2 tte information was maintainable againſt the defendant for 
4 N | it. And of that opinion was the court unanimoufly, For 
the j ſaid, that although ſome of the forgeries at com- 
3 mentioned in 9 c. 4 & 5+ Brin. 16 & 
Hie, I. 1. . 22, which are cited io 3 f. 169. were 
| + .__ capital, and as the law then ſtood puniſhed with death ; 
| - _ and others of them puniſhed with lefſer though infamous 
> © —- * "puniſhments; yet none of theſe books ſay, that the forge- 
| Ties there particularly ſpecified were the only forgeries 
__ puniſhable dy che common law. It is not to be diſputed, 
7 but that forging à deed was a forgery puniſhable by — 
„ ddWoðman law now forging a writing not ſealed may 
; -—_ _  - equally miſchievous-with; forging a deed, and therefore 55 
* w de sture of the offences it Als under the ſame reaſon; 
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and ubi eadem eff ratio cadem ęſt lex. A forgery of a deed, 


though the prejudice ariſing therefrom may not be 40s. is 
puniſhable as a forgery at common law. But the forging 
of a goldſmith's note, bills of exchange, Sc. may be of 
vaſtly more miſchievous conſequence; and therefore it is 
reaſonable, the offender ſhould ſuffer the ſame puniſhment 
at leaf. It farther appears by the preamble of the ſtatute 
5 B. c. 14. that forging of writings was puniſhable at com- 
mon law ; for the ſtatute recites, that whereas the wicked, 
pernicious and dangerous practice of making, forging and 
publiſhing falſe and untrue charters," evidences, deeds and 
writings, hath of late been more practiſed, Cc. which 
ſeemeth to have grown chiefly by reaſon that the pains and 
puniſhments limited for ſuch great and notable offences by 
the laws and ſtatutes of this realm before this time have 
been, and yet are ſo fmall, mild and eaſy, &c. fo that 
ſtatute takes notice, that forging of writings was puniſh- 
able by law before that ſtatute, that is by the common law ; 
for it ſays, by the laws and ſtatutes of the realm. And they 
farther ſaid, that this was not a new point, and that they 
telied on the caſes which had been cited by the counſel for 
the king. 5 Mod. Rep. 137. 1 Salk. 342. The defend- 
ant was indicted for forging or caufing to be forged a bill 
of lading; and this was at common law, as appears in 5 
Med. 137. The king v. Stocker, the court held the indict- 
ment ill for incertainty, but not becauſe the offence was no 
forgery at common law, and not puniſhable. ' 1 Sid. 278. 
The king v. Ferrers. The defendant was indicted and con- 
victed for forging an acquittance, the record of which is 
in Tremaine's Intr. 129, where it appears to have been an 


indictment at common law, and the defendant was fined, 


and bound to his good behaviour, Raym. 81. Farr's caſe. 
Indictment at common law, for forging a warrant of at- 
torney, and judgment of fine, and pillory, and impriſon- 
ment, 2 Sid. 71. Dudley's caſe, for forging the entry of 
a marriage in a regiſter, Rex v. Penny, &c. Iatr. H. 20 
Car. 2. B. R. Crown Off. Roll. 21. indictment for forging 
a general releaſe at common law. Hil. 34 Car: 2. Ret. 35. 
The king v. Sheldon. Indictment for forging 2 bill of ex- 
at common law, and judgment agzinſt the defend- 

ant, And lately a caſe of the ſame nature between the 
ting and Wurd, and conviction at the Old Bailey. [That 
vas the preſent defendant's brother.] The defendant 
elcaped, and has not been took ſince. Stiles 12 Savaze's 
cafe, for forging. of letters of credit, and alfo for 2 cheat. 
232 142. The' King v. D, for forging a protetlion 
7 r 4. d. C. 1 Salt 400. The king v. Yartington; And 
reſcue jultice cited the queen vi Tratine, which wis an 
ent at common law, ſot forging the indorſement on 
6 debenture ; for it was indotſed to Briagett Gradon, 
4 the defendant altered the name, and made George Gra- 
2. «ud judgment was given agaiaf the defendant. 


As 


w 
_ the chief juſtice ſaid he — 


he made this forged indorſement, there was no poſh 


\ 
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As to the objection made from the caſes for words, the 


reaſon for thoſe caſes was, becauſe-it did not appear, what 


the writing was that was forged, and it might be a writing 
of no conſequence, or that could prejudice no body, and 
the rule was at that time to take words in mitiori ſenſu. But 
„ if the caſe of Vennor v. 
Wootton, Cr. Eliz. 166. was to be adjudged now, it would 


de adjudged otherwiſe than it was; for it appears by the 


words, a forging of writing was meant, whereby the forge: 
had prejudiced his ſiſter, for he received the rents by —_ 
of chat forgery, which were due to bis ſiſter, which im- 
ported a complete forgery ; and whether the writing was a 


letter or other writing, the ſcandal was the ſame : and the 
, caſe was relied on, as Cited by Croke, as adjudged 3 Eliz, 
. before 5 Elia. in Yelv. 146. was of the fame caſe as Cre, 


Eliz. 166. which was in 32 Elia. long after the ſtatute of 
5 Eliz. As to the objection raiſed from the ſtatute of 33 
H. 8. c. 1. that if ſuch ſort of forgeries as theſe were pu- 
niſhable at common Jaw, that ſtatute was unneceſſary ; 
the court ſaid, that that ſtatute did not create new offences, 
for the crimes therein mentioned were crimes at common 
law, but increaſed the penalty. 2. Upon that ſtatute no 
fat was puniſhable, but where the offender had carried bis 
fraud into execution, and got the money or goods into bis 
poſſeſſion, whereby the party defrauded was actually preju- 
diced. But a man is puniſhable for a forgery, if it may be 
prejudicial, though the miſchief is prevented by the diſ- 
covery of the forgery. And that therefore is an anſwer to 
another objection made by the defendant's counſel, that it 
does not appear, the duke of B. was FN prejudiced ; it 
not being averred, that the delivery of the allum was ayoided 
in fat by this forged indorſement ; for if. he might be preju- 
diced by it, that makes the forgery an offence, for which an 
indictment would lie at common law: as if A. forges a bond 


In B.'s name, though B. is never obliged to pay the money, 


an indictment without all queſtion will lie at common law. 


| ; And for theſe reaſons the court were clear of opinion, that 


this offence, of forging an indorſement on the back of the 
certificate, whereby the duke of B. might be defrauded of 
the allum, was a forgery, for. which this information will 
lie at common law. _ 4 
The next objection the defendant's counſel made was, that 
if the offence was a forgery puniſhable at common law, Jet 
the fact was not ſet out in this information ſuſkciently, 
the court to found a judgment upon: for unleſs the defend- 


ant was chargeable to deliver the. allum at the time 


the duke of B. could be prejudiced by it, nor can it be lud 


to be done to avoid the delivery of the allum. As it 
upon the inſor mation it is, Memorandum, That 
ney general, Wedneſday proxinie pot tres Tr in. 11 
was in Tria. term 1925.} comes 


the attor- 


the cowh 
> that 


and informs 
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that the defendant enerabilit exiflens ad deliberandum 315 tons Rax 


of allum to the duke of B. ad certum diem jam practeritum, Was 3 
he the ſaid defendant, contriving and intendiog the ſaid 
duke of the ſald allum to defraud, et ea intentione to avoid 
the delivery of the ſaid allum, 1 Feb. 11 Geo, {which was 
in Feb. 1724+] forged the indorſement, &c, So that the 
onerabilis exiflens muſt refer to the exhibiting the information, 
which was long after the forgery ; and if fo, then the de- 
fendant does not appear to be chargeable to deliver the allum 
when the forgery was committed; or if it does. refer to ad 
diem jam practeritum, it is liable to the ſame exception; 
though theſe words ſeem to make it worſe, as making it 
more uncertain, But they inſiſted, it could not refer to x 

- Fi. 11 G. by any grammatical conſtruction, and the 
rather becauſe before the time of the forgery is laid, a new 
ſentence is begun by the ipſe idem Johannes Ward machinans 
et intendens, 2 But the information ſhould have gone 
on, ot fic onerabilis exiflens 1 Feb. 11 Gee. did forge, &c. 
And for this Cy. Fac. 214. Sir Nicholas Point's caſe was 
Cited, as a caſe in point, where in an indictment for a for- 
eible entry it was 11, that ſuch a day and year the defendant 
entred into ſuch lands, exi/fens liberum tenementum of F. B. 
and with force expelled bim; and (a) judgment was re- (=) Acc, Latch. 
verſed, for not ſaying adtunc exiffens, for it might be the 799+ 
freehold of J. B. at the time of the indictment, and not 
at the time of the. entry. Cre. Fac. 639, Bridge's caſe, 
Palm. 426. Turner's caſe, and 2 Roll. 47 65. Ailing's 
caſe, agree with Points caſe. Dier 164. b. They relied - 
alſo much on the caſe of the king v. Knight, H. 11 M. 3. 
B. R. ante 527. where an information was againſt the de- 
fendant, for that he exiſſens nuper receptor generalis of the 
cuſtoms, falſely ſuch a day indorſed exchequer bills, guo/i re- 
ceptas pro cuſhumis, &c. and the fact with which he was 
charged being no offence if it had been well laid, unleſs he 
was receiver general, c. at the time when he indorſed 
the exehequer bills, &c. the whole court held the informa- 
tion ill, becauſe it was nuper receptor, and held it could not be 
made good by inference or intendment, but that a criminal 
charge ought to he expreſs, and not to be mage out by ar- 
gument; and after a verdict in that caſe the judgment w 
arreſted. And therefore the defendant's counſel infified, 
the information was naught, and no judgment could be 
g'rea againſt the defendant upon it. | 4 


Bat to this it was anſwered by the counſel for the king, 
and held by the whole court, that it did ſufficiently appear, 
22 defendant was chargeable to deliver. the allum ag 
ume when he made this forged indorſement. For the 
wa being laid to be done | B. 11 Geo. and the forgery 
ing laid to de, e« intektione to avoid the delivery of the 
Von r the ſame as if it bad beet laid, fic anerabilis 
. 24 Lil 
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the coin, controfecerunt. . 
8 a q W. 3 0 „„ «nw : 


_ the information, but the commi:ting the offence, 80 


of the grardian, it was ſet out, that the defendants 


| ſaid, that the defendants at the time of the taking were 


the verb ceperunt, and ſo refers and is tied up to time of the 
taking. | 


the whole court. 


the word tons in the written certificate, relating to allun 


was laid ſo many doi, Anglice tons; whereas the word 
lium properly - ſignified a liquid meaſure, as 2 hogſbead, bu 
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exiſſens he had the 1 Feb. 11 Geo. forged the indorſe. 
ment; which the counſel for the defendant agree, would 
have been good. And the exi//ens onerabilis referring 
to the perfon, ſhall not refer to the time of exhibiting 


is Cro. Fac. bog. Tohnſon's caſe, and 2 Lev. 179. the 
king v. Moore, in an information on the ſtatute 4& 5 
P. &c, M. c. 8. for taking a woman out of the cuſtody 


exiſlentes above the age of fourteen years, took 4. then 
being a virgin unmarried, and poſſeſſed of goods, ard 
ſeiſed of land, of a great value, out of the cuſtody of 
her mother, contra formam flatuti: after verdict for the 
crown it was moved in arreſt of judgment, that 'tis not 


above the age of fourteen years, ſor the exi/lentes refers to 
the time of the information exhibited, and not of the tak- 
ing; as in the caſes of forcible entry, exiſlens liberum tin 
mentum refers to the time of the indictment, and not of the | 
entry. Sed non allecatur : in thoſe caſes the exi/ens follows 
the verb, viz, ipſum diſſu;fivit of ſuch land, exiflens /iberim 
tenementum, and therefore might be only the freehold after 
the diſſeiſin; but in the caſe of Moor the exi/tens precedes 


Another exception was taken to the information, thit 
it was not ſhewn, how the defendant was chargeable t0 
deliver the allum, whether it was by obligation, deed, &. 
for'it ought to appear to the court, that they might judge, 
whether. he was chargeable or not. But to this it was 20. 
ſwered, that the forgery was the gif! of the information, aud 
that this was but an inducement to it; and that there wi 
no manner of neceflity, to ſhew how the defendant wi 
.chargeable'to deliver the allum. And of that opinion va 


Another exception was taken to the information, tit 


imp-\ried a meaſure by weight, but in the information i 


not 4 meaſure by weight; and fince there was 3 prope 
Latin word for tons by weight, the Anglice would not help 
it. But it was 'over-ruled, becauſe doljum in Littinn® 
dictionary ſignifies a ton; and ſo in Townſhend prepe's 5 
145. for a ton by weight both tonna and dolium ate pal. 
Huother objection was taken, that the information * 1 
word cantrafitit, whereas it ought to be comrefect: d. 
was held good ; and ſo is Co. Iutr. 360. for countries 
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Mr. Filnier for the defendant took a farther exception 
to the firſt information; that the inftrument was not 
laid to be publiſhed as well as forged. For the making 
and not publiſhing any ſuch writing, is not puniſhable 
at all. Sheph, Epitome 610. and the precedents are to 
lay a publication. Wiſts Precedents 108. 6 preced. in 
Tremaine's Entries, all at common law. And though the 
ſecond information lays a publiſhing, yet it does not refer 
to the inſtrument in the firſt information, for it is not ſaid 
be did publiſh idem ſeriptum, but guoddam ſcriptum ; nor is it 
ſid, he publiſhed ut verum ſcriptum, as that of the King v. 
Temers is laid. Tremaine's Entries 129. The caſe is ſhorily 
mentioned 1 Sid. 278. But as to this, the court held it 

not neceſſary, to lay a publication in the firſt information, 
for the forgery was puniſhable, though the party was not 
actually prejudiced if he might be prejutliced by it, and 
therefore they held it good, though the information did 
not ſhew the duke was actually defrauded of the allum ; 
and for the ſame reaſon, there was no neceflity to lay, that 
the writing was publiſhed, 1 


As for the ſecond information, the court being of opinion 
that the firſt was good, it was not much for the defendant's 


Dier 202. 


ſervice, if there was à fault in the ſecond, becauſe judg- 


ment would be given againſt him on the firſt, However, 


Mr, attorney general anſwered as to that, that this being 
an information for a for at common law, it was not 
neceſſary to ſay, he publi it ut verum ſcriptum, that be- 


ing only requiſite in proſecutions upon the ftatute of 5 E. 


& 14. | 


Mr. Strange for the defendant took another exception, 
that there was no entry on the record, that proclamation 
was made, if any body would inform the king's juſtices, 
Sc, But that was preſently over-ruled by the court, that 
_ 13 was only for the benefit of the king, and 

c 
— Intr. 353. 5. hath no entry of ſuch proclamation. 
— Judgment was given for the king; and the deſendant 
ard was ordered to ſtand in the pillory before Miſiminſter- 
4 gate, and fined 506/. and committed to the king's 
ned priſon, there to lie, till he paid his fine. 


fendant was not prejudiced by the omiſſion ; and 


A buttal after ver- 


* 
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wm. 2. — Bindover weg Sindercombe. 
C. B. Rot. 1105. 
Locus in meſ- | N error upon a judginent for the plaintiff in the common 
3 2 pleas, after verdict and: damages intire, the errors in- 
is a ſofficient de- ſiſted upon were the uncertain deſcription of the things in 
ſcription of the the declaration, for which the ejectment was brought. And 
* —. 5 ſerjeant Chapple for the plaintiff in error laid it down as a 
brought, if the ſettled rule, that the (a) certainty of the thing ought to 
E l. the houſe appear to be ſuch, that the ſheriff might know, of what to 
ie lei Wider poſſeſſon: now here the ejectment is for illas parts 
meſſuagii in Nether- Stiawey et * in comitatu Some, 
Prat diebe ſcilicat, unum locum vocatum a * ge- room, ex B.. 
reali parte guſdem meſſuagit ; but becum is altogether an us 
- certain deſcriptiq of the thing pod cannot be helped by 
the vecgtum a paſſage-room. e next error inſiſted on 
| was, that the ejectment was for illam parcellam areae antror- 
, fum quae jacet ex Boreali Occidentali parte ſemitae ducentis a jur- 
| ficu antrorſum ad coquinam pracdifiam [a coquina being 
— mentioned before] and for parcellam areas muratae pone pri. 
= — — Faw meſſu um *quae Jacet ex Bore * te ſemitae ducentit 4 
If the abuttals Praedic?o me wagio ad r ſo for illam parcllen 
of ſuch parcel  Somarii guar jacet ex Boreali parte EY fore eret aſe 
: A 4 * magni ardini verſus Oriental. i in directa linca trans pomarium i 
e ak 29217 W vocatas & mote, u/que ad pratum ad diflan- 
tiam quadraginta et ſex pedum verſus al, a faſſa guar d 2 
5 a magno gardino ad latrinam ; and. alſo for on partem 
| nat, vocatae a mote, taliter 10 N= am m pra 
2 — guar jacet verſus Boreal, an wer Wi lauſam paſture, vid- 
acres, containing tum five acres, continens per aeflimationem inquaginta act, 
97 efumation to, And ſexjeant Chapple for 0 plaintiſt in r argued, 
3 x that locum is as uncertain 25 and not ſuch a Le 
deſcription of a thj pgs. as the . took notice of, 
therefore 2 within reaſon of Savel's caſe, 11 0. 
parcellam area, parcellas pomarii, 
8 "lit to 2 . wo DT Ba 
I 225 tery e But it 3 4 02 97 
22 . , that an ejectment er 2 be maintained far 
dict, that it is petiae terrace, and. the j © ag bby for the plai 2 
” — to be caſe was reverſe ould. an egt 1 
| vocatum dove-cote coſe, conffiping ng three acres, 
At leaſt if the that the ejectment 2 
line in which meadow, &c. 11 Co. 55. Savel's caſe: which wt” 
breed, is agreed by Holt chief j uſtice to be law, 1 Salk. 254- in le 
deſcribed. S e vn rad tee cn 
| or five cl of ara re, contain 
A phe to ep acres, and there judgment was arreſted. And . 
ede more, . n 
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meadow called Partridge | 
or leſs, judgment was arreſted laſt Micharlmos term by the 


appear in the declaration: but the more or lefs made this 
declaration uncertain. 


Zut as to the exception to the declaration, that the eject- 
ment did not lie for the hbcum vocatum a paſſige-room, the 
court held the declaration was good ; for a part of a houſe 
called bent, with a name, as here the paſſage- room, and 
further aſcertained in which part of the houſe it lies, is 
- ſufficiently aſcertained, its enable the ſheriff to deliver poſ- 
ſelllon. And ſo it is adjudged in point in the exchequer- 
chamber, Hutchinſon v. Puller, Hil. 34 Car. 2. C. B. 
where the ejectment was brought for a* place 3 the 
very, and judgment given for the plaintiff in the king's 
deack trad affirmed. © | 


Az to the exceptions of parcella areas, parcella prmarit, 
partem mat, Cc. the” court held, they were certain 
enough, becauſe they were defcribed by the abuttals ſuffci- 
ently, viz. percellas areae introrſum quae jacet;' Ar. as in the 
declaration. But as to one of the abuttals, viz. illa par- 
cella pomurii quae jacet ex Bortali parte bundae fore erati a ſepe 
magni gardini virſus Oriental. in directa lined trans pomarium, 
et ex tranſverſe piſcinas vacaras a mote, u/que ad pratum dd 
diftantiam quatraginta tt fex ptdum verſus Auſtral. a foſſa quae 
it a magno gardine ad latrinam, it was objected the 


aſcertain, what parcel or part of the orchard was intended 
to be deſcribed hy the #6claritidn, becauſe it referred to a 
boundary to .be erected, bunda fore erefa, which no body 


were of opinion, that this was certain enough; for tho 

the boundaty was lid to be creed, yet th being roo 
rerdict, they could not intend, but that evidence was given 
upon the trial, to ſupport this deſcription, and that though 
the boundary was not perfectly erected and compleated, 
there were ſome matks, where it was defigned to be ere&- 
ed: however, that the laying it from the bound to be erect- 


direct line trans pomdrium, Ec. Affe ad ratum, Oc. ſuf. 
hciently aſcerraingd the parcel the orchard, for which 
the ejectment was broußht, and that the ſheriff might be 
theredy well directed to deliver poſſeſſion. To this deſcrip- 
— another exception was likewiſe took by the counſel for 
e plaintiff in error, that it was laid to be ex tr 

þiſcinge vecatae a mote, whereas that is not a 


jj „„ % 


common pleas, becauſe the certainty of the acres ought to 


counſel for the plaintiff in error, that that abuttal could not 


could gueſs what it was to be. But as to this the court 


ed from the hedge of be greg garden verſus Oriental. in a 


for a mote for piſcina only ſignifies "yy 
a , ly ſigniſies a place to keep fiſh in; 
but it ſhould be 4%, which 1 9 
433 ; | | 
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and Wright, where hy mage brought for a cloſe f Prxvoren 


, containing — acres more "VEN RE? 
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| Aniaformation N N. information was filed againft the defendant by l. 
may be amended © addition of generoſus for a challenge. The 


t to 


ive acres. 
point, which Helt affirmed was law. 


dn a ſudden, 
Knight v. Syms, the reaſon of that judgment appears by tbe 


| Hilary, Term 13 Georgii regis. | 
and this goes to another part of the declaration, viz. pro, 
tem piſcinas wacatae a mate. But to this it was anſwered, 


that though pijcina might ſignify a place to keep fiſh in, yet 


this might be ſo, and yet bave the, name of oz be called 3 


| mote; and therefore it was well enough, 


The laſt exception was, that the ejectment was for cha- 

paſturas vecatum five acres, containing by eſtimation 
And for this they relied upon Save/'s caſe as ig 
But to this it wa 
anſwered, that Save{'s caſe did not come up to this, for ig 
Saves caſe there was no mention of what ſort of land it 
was, whether arable, meadow, or paſture, which ſeems to 
be the beſt .reaſon for that judgment ; but here it is ſaid 


. paſture: and therefore after Sovel's caſe, Cro. Jac. 435, 


Miles v. Sparrow, an ejectment for two cloſes, called bigher 


 Guiwell and lower Gulwell, containing three acres of land, 


without ſhewing what every cloſe contained, it was 2 
Judged for the plaintiff: and as to the judgment in Saves 
Cale in 2 Re. Rep. 167+ it is ſaid, that judgment was given 
And as to the caſe cited out of  Salteld 254 


book to be, becauſe it was not ſhewn, how many acre; 
there were of 'arable, and how many of paſture.. So i 
Cro. Car. 573. Martin v. Nicholls. And 4 —.— was af- 
firmed by the unanimous opinion ef the court, Jun. 31, 
1726. As to the caſe cited of Helga v. Wright, quart 
if it was ſo adjudged, for I ſhould have taken it to be wel 
o 21 


Il The King verſ, Seawood. 


8. C. su, 739. 


CL. ant pleaded, that he was à ſurgeon, &c. And upon! 


fendant has ex- 


motion for leave to amend the information, a rule was 


cepted by plea in to ſhew cauſe, e. and upon hearing counſel on both fie 


abarement. vide - 


ante 1397. 


Fil. 3. 1746 · 


the rule was made abſolute, for Pang of the 2 | 
nation upon payment of coſts, this being a ſuit not came? 
— by the crown, The defendant ſhall bave coſts for 8 
oing. to trial, where the proſecution is not by the Luz 
Hue Kiog v. Johnſon, cited by my brother Fortgfeve. 
the caſe of the King v. Tutchin, there was 2 plea. of ne. 
mer in abatement, and the attorney-general had leave 10 
amend, and gave the defęendant an imparlance. Tri; 
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Blackeſley in the county of Northampton 
venſ. the inhabitants of Paulſpury in that 
county. 


ported 1 Barnard. B. R. 11. 
WO juſtices of the peace of the wy Northamp- 
1 © ton, by their order dated the 19th of March, 12 Geo. 
#425, removed Elizabeth Buncher, a poor perſon, from the 
dank of Paiilſpury to the endſhip of Wodend, as the place 
of her laſt legal fettlement. Which order was delivered 
into the genera] quarter · ſeſſions held for the county of North- 
ampton, 19th of April, 1726. by the two juſtices : at which 
ſeſſions the inhabitants of Moodend appealed againſt the (aid 


” * 


order: after hearing which appeal the ſeffions ſtated the 


fa& ſpecially, viz; that it appeared to that court, that 2 
Buncher rented an houſe and ſome cloſes at Moadend about 
301. per annum, and inhabited the ſaid houſe for ſeveral 
years, and died inſolvent, and left a widow and one daugh- 
ter,” whoſe name is Elizabeth Buncher ; the widow ſoon after 
removed into Paupury, into a meſſuage or tenement about 
401. per annum value, and fome lands about 10 /. per annum, 


mat was her own eſtate for life, both houſe and land being 


copyheld, and todk her ſaid daughter with her, then abcut 
the age of fourteen" years ; and the daughter lived with ber 
mother at Pau 


or tenement; but the mother let tbe ſaid land to a tenant; 
whereupon this court is of opinion, that the ſaid Elizabeth 


Buncher'is ſettled" at Hoodend, the place of her father's ſet- 


tlement, and not at Paulſpury, where ſnie lived with her (id 
mother as aforeſaid; and therefore do confirm the order 
above recited for ſending her to coding. And theſe orders 
being removed into the king's bench by certiaari, Mr. Reeve 
moved laſt term to quaſh them, becauſe it appeated by the 
act ſtared, the ſaſt legal ſettlement of Elia. Buncher was at 
Paulſpury, becauſe the mother being a widow, having in- 
ed a new ſettlement after her huſband's death, the daughter 
gained a ſettlement alſo; as part of her family. - And cfere 
is no difference between à father's gaining a ſettlement and 


to provide for-her children after her huſband's death, as the 
father was wheii living; and ſhe cbald not leave this daugh- 
ter behind her, neither could ſhe be removed from her. But if 
Ifter the huſband's dedth ſhe had married a man ſettled in an- 

r pariſh; tho" her children by her formet huſband muſt 
bave gone with lier for nutture, yet they would have been to 
part of her ſecoud tiuſband's family, and therefore would 
have gained no ſettlement thereby in the pariſh where ihe 


3 A 4 ; f. ther 
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The inhabitants of Woodend in the pariſh of 


10 Str. 746. 486 C. 124. Foley 236. Fort. 328. but very differently re- 


If a widow gains 
a ſertl-ment 
after her huſ- 
band's death, 
tu-h cf her 
children as have 
never been 
erancipared, 
will be ſettled in 
the ph ce in 
which the gains 
ſuch ſerilemeat, 
aud tot in ihe 
place in which 
the huſband was 
ſettled. R. acc. 
Foley 254. Fort. 
218. Burr. S. C. 
49. No. 15, 64. 
No. 19. 


Iſpirry above two years in the ſaid meſſuage 


x mother's in ſueh à cuſe as this, for the mother is "obliged * 


1474 
| Weopen® father in law. was ſettled. 


v. 


Pabrtren v. 


3 = daughters of John Clojd — Lydia 
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And for this . | 


the inhabitants of. &. Catherine's near the Tower, and the 


inhabitants of St. George's South. Foley 254. Fort. 218. 
as @ caſe expreſs]y in point; and fuch orders as theſe were 
ſhed, Mich. 1 Ges. 1714. for the reaſons by him- before 


lleged, 
But Mr. Chauncy for the inhabitants of Paulſpury (aid, the 


difference was, between a fettlement gained by the father, 
and a ſettlement gained by the mother. In the firſt caſe it 
had been adjudged, the ſettlement of the father gained his 


children a ſettlement z though Heli at firſt doubted of that, 


Raye 528. between the inhabitants of Cummer and Miltm, 
ut there was not the ſame reaſon as to the mother's ſettle- 


ment, becauſe the mother was not ene to take care of 
the children. \ 


The court ordered . copy of the orders in this caſe, and 


of the caſe of St. Canet s and St. George's that was cite, 


to be delivered to them, and that it ſhould be ſtirred again 


this term. And upon reading the orders relating to d.. Co- 
- therine's 2 St. Geer 


orge's, cited by Mr. Reeve, they were 
thus. . Two r of the peace of Surrey by their order 
dated the 25th! of January 1 21S removed Lydia, Elizabeth, 
Ann, Catherine, James and 1 Cloyd, from the pariſh of 
St. George Southwark in Surrey, to the pariſh of St. Catherine 
near the Tower in Middleſex, as the lacs of their laſt legal 
ſettlement ; and upon an a 21 to the quarter ſeſſions of 
Surrey, beld at Ryegate 6 April 1714, they made a ſpecial 
erder, VIZ. reciting the order of the two juſtices: now 

examination of witneſſes upon oath it appears to this 


cou that the ſaid Lydia Cloyd, aged fixteen years, Flix 


leyd, aged fourteen years, Ann Cloyd, aged ten years, 

* Cloyd, aged eight years, James Cloyd, aged four 
rs, and Samuel Cloyd, aged three years, were tbe ſons 
; hich faid = 

Clyd the father at the time of bis death was legally ſeuled 

in the faid pariſh of St. Catherine, and there died, and that 


2 ba pc of the (aid children have by any a& of their own gain- 


any ſettlement diſtinA from the |S of their father; 
— that after his death Lydia the widow and the ſaid fix 
children went to dwell at the ſaid pariſh of St. George 


; + wart, where ſhe took a. houſe of 131, per annum, © and lin 
in the ſame above four months, and paid the queen's 123, 


but never paid any rent to her landlord : now upon 
&c. this court is of opinion, that the ſaid fx children, not 
having gained any ſettlement themſelyes, are 227 at the 
ſaid pariſh of St. Cayherive, where. their father 7 | 
now deceaſed, had his laſt Jegal ſettlement; and = 
3 


— 
- 
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diſmiſſed the appeal, and confirmed the order of the two Wenz 
juſtices. And theſe orders being removed into the "OED... "x "I 
king's bench by certiorari, were quaſhed, Mich. 1 Gee. for F 
the reaſons alleged by Mr. Reeve. And therefore February 
the 13th, 1726, upon the authority of that precedent 
the court quaſhed the orders in the .preſent caſe, adjudging 
the place of Elizabeth Buncher's laſt legal ſettlement to be 


at Pauſpury. | 
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Thoꝰ the cuftos 


brevium has 
once returned 
upon a certiorari 
in error that 
there. is not a 
particular writ 
of a particular 
term, he may 
upon a ſecond 

. certiorari return 
that there is» 


ö partes pracdictas de placito prasdicto in cuftlodia ſua vicecomit 


|  - defendant in error Lethieullier ſuggeſts, that there is a wil 
in the cuſtody of the cu/for brevium of the common 
de termino Paſchae prasdilio de records affilatum, and prays 4 


de damnis ipſius domini regis vicecomiti London direttis 1 
 todia ſua de recordo affitati de termino Paſchae anno regni ſui di. 


* * 1 ” . 
9 4 9 . 
+ - oy 
me . N 74 
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* $ 1 
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-termino, habetur quoddam breve di inguirendo de dammy wit 
comiti London diroctum inter partes infra- nominatar di pi 
 _ anfraſeripto in 


" . * T.4D * 4 


' | * 
* 


13 Georgii regis, B. R. 1727. 


= ' 


n 


Shipman againft Lethieullier. 
| 5. C. 1 Barnard. B. R. 12, 14. | 


of ms brought a writ of error upon a judgment in 
an indebitatus aſſumpſit brought againſt him by Lethi- 

eulliar in the common plezs, by nibil dicit, and a writ 
of inquiry executed, and final judgment given againſt hin 
for 12957, Cc. and affigned the general errors, and alſo 
that there was no writ of inquiry of damages between the 
ſaid parties to the ſaid plea, or inquiſition thereupon taken, 
filed or remaining upon record in the common pleas, return 
able in pracdicto craftine aſctnſionis anno regni domini rei! 
duodecimo, in termino Paſchat anno, Cc. duodecimo : where- 
upon he prayed a certiorari, directed to the caffos breviun of 
the common pleas, to certify, c. To which the ca hrt. 
vium of the common pleas returned, quod non habetur aliqud 
breve de inquirends de damnis et inquiſitio ſuperinde capta ini 


5 
* 


London directum returnable in craſlino aſcenſionis domint prot- 
difti termini Paſchae de records affilatum, &c. Upon which ht 


of enquiry of damages between the parties in the ſaid ple 


other certiorari, Wt, To which the cuftos brevium | 
common pleas returned, guad ſcrutatis brevibus de <p 
in 


decimo, it retornabilibus in craftino aſcenſionis Domini in 6 


: 


a ſua pracdifli termini et returnatun 0 
recordo affilatum e ſaperinde; and then ſets ol 
the writ of inquiry, and the inquiſition, &c. which — 
ranted and agreed with the record. And thereupon 1 
defendant in error pleaded, in nullo oft erratum. pre 


DDr 


( 


Faſter: Term 13 Georgii regis. 1477 
Richard Comyns for the plaintiff in error inſiſted, that 3a 
the judgment ought to be reverſed, becauſe the cyffor bres lr lsea- 
vium could not return upon the ſecond certiorari a fact in 112. 
every particular contrary to his return upon the firſt certie- 
rari, as here he has done, And the court cannot tell to 
which return to give credit, there being the ſame reaſon to 
give credit to the return of the firſt, as of the ſecond cer- 
tiorari. And therefore it does not appear certainly to the 
court, that there was any writ of inquiry and inquiſition, to 
induce them to affirm the judgment : and he cited 1 Leon. 
22. Darrell v. Thin, and 176. Sed non allacatur 3 for here 
being a poſitive return of a writ of inquiry, which warrants 
the record, they will take that to be true. And judgment 
was affirmed 22d, 1727. See Cre, Jac. 130, 131. 
Markham y. Beſſum, Cre. Jac, 59% Johns v. Beben, 1 
Salk. 266. Note, Forteſeue juſlice ſaid, the caſe of Over. Sa.. 
ton v. Broker, M. 12 Gee, B. R. was the ſame caſe, except J 
that that was in the caſe of zu original writ z- but I did not 


Monk ver/. Cooper. 
| f , 8. C. Ser. 763. F TY : . 
ROGER Mank aſſignee of Philip Gutton and El If the e of 
bis wife, ſurviving, executrix of Margaret Saunders, _ > dry rag 
brought an action of. covenant for non-paymentof rent for agreed upon de- 
a bouſe upon. Londen Bridge, and declared, that Margaret ing the term, be 
Saunders, 30 Auguft 171, being poſſeſſed of the demiſed Ce the 
premiſſes for a term of ſixty years, which commenced in bouſe in borne” 
1695. leaſed the ſame by indenture to the defendant from jown an0the | 
Lady day 1716 for twenty-one years, rendring yearly during (g gouilaic. - 
ſaid terry 4 . years from * the com- - as TB. 
mencement thereof 250. per. annum, . pa » quartesly z 379: ant en 
that the defendant K- AK. the (aid — ache, e 
&c. would pay the ſaid rent to the ſaid Margaret, her ebe. 
cutors, adminiſtrators and aſſigns, during the ſaid term, 
after the commencement thereof; that the defendant en- 
tred, and held the premiſes ull the 30th of September 1726, 5 
that Margaret Saunders being poſſeſſed of the reverſion ab 
made her will, and. the ſaid Kliaabetk, and another fince 
d, her executors, and died 17th of Mv. 1944, then 
they ſet out, that the will was proved, c. and Philip Gul- 
2 aud Elizabeth his wife Decem. 21, 1726. bargained and 
i and aſſigned all their intereſt in che * to the 
plaintiff, of which the defendant had notice, c. then the 
breach is aligned in the defendant's not paying the rent at 
the ſeveral quarter-days, Chri/lmas 1725, Lady-dey, Mid- 
„and Michaelmas 1726. The defendant prayed. cyer 
of the leaſe, which being ſet out,among other the covenants, 


ry Ws 3 coyendng from the defendant, that by wyuld mo 


* 


* 


Den commited Hot being qualified according to the ſtatute, the 2d of Jor- 
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ene "th |" preimifſes during the ſaid term, except the 
Or. 


fume ſhould: Rappen to be demoliſhed or damaged by fire, 

und would fo deliver —_ at the end of the term, ex. 
_ vepras before excepted, n the defendant pleads, that 
(before Michorines 1725, and during the defendant's occy- 
pation of the premiſſes, viz. 20th Gepr. 1725, the demiſed 
premiſſes uguinſt the defendant's will ign- confumpta furrun, 


und were not rebuilt hy the ſuid Philip, Elizabeth and Roger, 


or any of them; for « whole yeat next following Mich. 1725. 

weque habuit nut hithere putuit idem Thomas aliquem uſum, bent. 

Frium, onem inde durante toto tempore praedicto, and 
therefore ipri ys 

the 'rent for th. 
and the deſendant joi 


four quarters. The plaintiff demurred, 
ned in demurrer. Mr. Strange argued 


| for che deſendantt, that the rent was payable only for the 


enjoyment of the demiſed premiſſes, and therefore ſince he 
was Hindred enjoying them, by their being burnt down, for 
hieb ho was bet toanfwer, nor obliged to repair by his 
expfeſs covenants, but it belonged to the plaintiff to rebuild 
them; it wquld be extremely hard to make him pay the rent 
for the time he could have no enjoyment, nor uſe, nor be- 
nefit of them. Sil Wii chrid contra, that the defendant was 

_ bound by his expreſs covenant, to pay the rent during the 
term. And judgment was given for the plaintiff May 12, 


King againf Philip Wyatt, 


8. C. x $f. Caf. 374 


A coarifien. hf Yr were was convicted by lord Barrimore ju. 


tice of pence for the county of (Hefter, for chat he 


13 Ger; at the vitle of Mottram Andrews in the ſaid county, 
two greyhounds for killing and im fe) game ilheite in 
uſu 


2 + ſus habvit et adtiinc tt ibitdem it to deftroy the 


| — 3 — gaihe; contrary to the ſtatute; for which be was adjudge! 


yoor of the . coptior ar into the king's bench, Mr. Fazaterley for the de- 


to the £6 Torfeitfive-pounds, This totiviRion being removed b) 


em- fendant-tovk an exception to it, that by the ſtatute of 5 4. 
c. 14. an act for the better preſervation of the game, upon 
which ſtatute this cbnviction is grounded, by ell. 4. out 
half of che 51. forfeited is to be paid to the införmet, 3" 

ons half to the poor of the pariſh whete the offence, is com- 
mitted. But in this «caſe it does not appear; that the 
fence wis committed in any patiſh, for both the info 
mation and the oath of the witneſs allege the offence w 
have been apsd villem de Mottram Atidrews in comiia ©, 

vit, and the judgment of the juſtice is, quod mihi proſſin . 

 ficiaris conflat, * praadicut P. V. oft © 8 of gf 

Hs in mations pratdifte Jpecificatis 


nagment, if he ought to be charged with 


ferm ö proat in at per informationem pert 
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15 allacatur. But there does not appear to be any ſuch u 

1 4 Mattram Andrews, and conſequently the poor of wearr, 

the pariſh will be deprived of their moiety of the 5/. for- 

feited. Sed non allocatur; for per cariam, if there was ſuch 

a pariſh as Mottram Andrews, it ſhall be prima facie intended 

to be co-extenſive with the ui. But if the offence was | 

committed in à ville, which was extra-parochial (which 

may be) then the informer will have the whole penalty. 

And ths: conviction was afficmed Moy 13, 1727+ per totam 


The King againſt the commiſſioners of ſewers r 
for the levels of Tendring, Lexden and 
Winſtree, in the county of Eſſen. 
— difference: (@) Str. 764,. 


Mindemis bearing tafe the loch of Bürge 12 Gov. 'Tic« be re 
returnable — proxime poſi quindenam Paſchas turn to « man 


them to make mando com. 


of thoſe hundreds 2491. 5.5. 84. which be had diſburſed, Fart an rim 
and had been 8 him by the commiſſioners on his ac- dito dE 


the limits of their commiſſion, for 1. 4d. Ga. et ches 
which when collected will be ae applicable » niſin exp 
repay the ſaid Daniel Bayley. the ſaid 2494. 55. which. win 
rate they cauſed to be delivered to the aller, Sc. with: ge: — 1 "ugg 
the privity and conſent of the ſaid Daniel Bayley, to collect writ, that they 
and levy, Cc. for the uſes aforeſaid, which rate is 1 
force: then they further return, that the king the 27th. of © 
Jan, the ſecond of his reign, by his letters patent appointed. 
them commiſſioners, e. which .cammiſſiop, not beia 
ſuperſeded, by virtue of the ſlatute expired and determined. 
5 of Feb. 12 Geo. and that the mandamus was delivered to 
m 12 Feb. 12 Ges. ot nen antea, quadgue prapier. temporis. 

brevitatem ante expirationem et determinationem . commaſponi 
noflrae pracdiclar executionem_. brevis. fove prazcepti_illins facere. 
nn potuimus, -prout interius nobis praecipitur. And the. court 
were of opinion, that this return was good, becauſe the 
ume was too ſhort for the commiſſioners to make a new 
rate. And if a peremptory mandamus ſhould be granted, 
the commiſſioners could not now make a rate, the commiſ- 
ſion being expired, wad a 

{«) In Str. the return is fiated to have been merely that the commiſſion expired. 


In four days after the . - . . 
to make © cots, Wan 


„ 


5 Wn, ks tion, and now is, and at the time of ſpeaking the words 


"4 


Eaſter Term 13 Georgii tegis, ' 
, | 8. E. Str, 763. 
"Tis aQomable 1* an action upon the caſe for words; the plaintiff de- 
clared, that he was a perſon of good name and condi. 


41 


fellow, and » aſtermentioned, and for ſeven years before, was a brewer, 
nogue, 4 yoga and in that trade got his livelihood and great gains, and a 
— at 53, ia ways paid his debts to the full without any compounding ; 
ihe pond,” the* the defendant maliciouſly intending to bring the plain 
Eten d kts into diſcredit, and to bring him into diſgrace with all the 
made. Vide ante King's ſubjects to whom he was known, the defendant the 
de. Com- ath of Ooh. 13 Gee. at, We. ſpoke ſeveral falſe and ſcan- 
Acton upon  Galous $s (mentioning them particularly in the declara- 
famation. D. 25. tion, and laying them ſeveral ways) of the plaintiff, of 
_ 5 vol. 1. damm 2000. defendant as to all the words in the 
RES... declaration, except theſe, viz. * He is a ſorry pitiful ſel- 
low, and a rogue, he compounded his debts at five ſhil- 
lings in the pound,” pleaded not guilty, whereupon iſſue 

FA was joined; and as to thoſe words the defendant demurred, 
? and the plaintiff joined in demurrer. Mr. Theed for the 
defendant argued, that theſe words were not actionable, 

' for there is no colloquium laid of his trade, He cited My 77. 

 Marſball v. Allen. He is a baſe broken raſcal, and hath 

broken twice, and I will make him break a third time. 

The court ſeemed to be of opinion, that the words were not 

. aQtionable, and a rule was made for judgment for the de- 

- fendant, unleſs cauſe, &c. [See the — caſe Latch. 114- 

by the name of Hill's caſe, where it is ſaid, the plaintif 

had not all he was a tradeſman, but that he was an 

honeſt ſubject, and got his livelihood by buying and ſelling 

only, and for that all the judges agreed that judgment 

ſhould be arreſted; but otherwiſe it had been if he bad been 

|  tradeſman.} He cited alſo 2 Salk. 694. You are 3 
cheat, and have been a cheat divers years, ſpoke of a trade(- 
man, and judgment was arreſted, Savage againſt Rebrr) 
But we were all of opinion, that ſuch words ſpoke of 4 
_ tradeſman muſt greatly leſſen the credit of a tradeſmas, 
and be very prejudicial to him, and therefore that the 
125 actionable. Judgment was given for the plaintifh 
9. d : . | 1 , ' 
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Angus Mackleod verſ. John Snee, Francis 
Pargiter, and William Beckin. 


$. C. Str. 762, and with an inconfiderable difference, 1 Barnard. B. R. 13. 


RR OR on a judgment given given againſt Maclliad 
E in the —— pleas, — action on the caſe brought 
upon ſeveral promiſes againſt him by Snee, Pargiter, aud 
Beckin z wherein they declared, that they, and one Jobn 
Dundas and Charles Savers were merchants, Ca and that 
the ſaid John Dundas 25 May 1724, at London, &c. drew 
his hill of exchange according to the cuſtom of merchants, 
dated at Edinburgh, and the ſame day directed it to the 


gadier Douglas's regiment of foot, et per billam illam requifeoit 
the defendant num menſem poſt datum ejuſdem billas ſolvere 

ate Carole Savers vel erdini novem _— et — 
flerling, ut ejus . dimid. flipend. ( Anglice quarter half- 
pay) @ 24 die Juni 4. D. 1524. que 25 diem Septembris 
Jequentem. per | 
adviſamentum @ praadicto 
Savers indorſed the bill payable to the; plaintiffs Snee, &e. 


defendant Mackleed had notice, and afterwards the ſame 


in the declaration, e. The defendant pleaded non af- 


found a verdi& for the plaintiff, and 'gl. 10s. damages 
beſides coſts; and found as to all the other counts for the 


8 brought this writ of error. And ſerjeants Chapple 
d Whitaker argued for the plaintiff in error, that judg- 
ment ought to be reverſed, becauſe! this was not a bill of 
exchange, but was an appointment, or an. authority, or 


due for a dividend before hand, ſo this is only an appoint- 


way of advance, 


be 


not be ſuch as to the acceptor : for it muſt be a bill of ex- 
change, if at all, both to drawer and acceptor. And they 
compared it to the caſe of Faceline v. Laſerre, © Pray pay 
wv of my growing ſubſiſtence, &c.. no bill of exchanges 
[ ee before, 302. and to the 

10 Cen. B, RK 1744. 


e N * apon 


defendant by the name of captain Maciliad of the late bri- 


for value received, of which peftea, viz. 5 June 1 724- the 
day 
and year accepted it, Cc. then they laid ſeveral other counts 


order for the defendant to pay the 910. 10. As if one de- 
fire the caſhier of the bank to pay money which would grow 


ment by an half pay officer to the defendant, to pay by 
ance, In this.caſe, the drawer never intended 
to make himſelf chargeable by this bill, for it is not ſaid to 
for value received; ſo that (they inſiſted) this could not 
a bill of exchange as to the drawer; und if not, it can- 


148 1 


Intr. Paſch. 
12 Geo, B. R. 


Kot. 137. 


Intr. Hil. 110. 
C. B., Rot. 
1763 et 1769. 
A written order 
to pay a ſum of 
money as ihe 
drawer's quar- 
ter's half pay by. 
advance n : 
day before the 
half pay will be 
due, 18 © bill of 
exchange, 

A bill of er- 
change need not 
import to be 
drawn for value 
received. Vide 
Bayley g. note 1. 
poſt. 1555+ 


ament. Anglice per advance, prout per 
Fohanne Dundas; that Charles 


fump/it. And on trial before lord went u. Eyre the jurx 


defendant. And judgment being given for the plaintiffs, 


* 
_ 


- 


be caſe Fenny v. Herle, P. 
* Pay to. Mr. Je. Herle 294864 
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Maczrzo> © upon demand, out of the money in your hands belong- 
aun. ©* 19g. 80 the proprietors' of the Devenſbire mines, being 
© part of the conſideration. money for the purchaſe of the 

E manor of N Buckland,” [ Ante, 1361] On the other 
band it was urged by Mr. Reeve and Mr. Fazakeriey for the 
defendants in error, that this was a good bill of exchange, 

And of that opinion was the whole court, for this bill was 


der, and is drawn upon the general credit of the drawer, 
not out of the. balf-pay, for it is payable as ſoon as the 


| 
| 
quarter begins for the half- pay mentioned inthe bill, which 
was not. te be due till three months after, And judgyent I 
_ was affirmed by my brothers Forteſcue, Reynolds, and 0 
| Probyn juſtices, and myſelf, May 2, 1729. OKs . 
2 4 | , 4 tl 
William Aſlett ver{ William Vincent. q 
| T's n p 
"ak — 4 N treſpaſs for breaking the plaintiff's houſe, and takiog he 
cafions a diſcon. L away a great quantity of the plaintiff's goods then and 
tiouance. Vide there found, to the value of 100 /. and converting them to 20 
e- his own uſe, and diſpofing of them, and- diſturbing the th 
"ol - Fe Gs. intiff in Mon of bis houſe, and keeping poſſeſion in 
83 he ati in_ the polleRon of bis Nook, mt | 
n iff in n of his houſe, 
teal reverſe keeping bia ont of poliſeſſion, the defendant” pleaded not y 
- can be tak gvilty, and-ifſue was joined upon that; and as to the rel giv 
de ales Des, of the treſpaſs the defendant joſtified, thet he was ſeiſed in » 
houſe to fee of the houſe, and being fo ſeiſed'by indenture demiſed W, 
for the ſaid bouſe to Themes Senſor for fifteen years, rendring den 
r c. and for à year's rent due Lady day deſe 
the time when, c. he entred, and diftrained gen: 
goods, and gave notice, We, for what he had diftrained cou 
the goods, and after five days from thence with the con. fend 
F. 18. ſtable of the ſaid pariſh, &c. cauſed the ſaid goods diltraine! injur 
up ys 73g there to be appraiſed by two appraiſers, by the ſaid con- And 
alſo 11 C. 6. table f Wc. and after ſuch appraiſement, for default 2 
29. . of payment of the ſaid rent, and replevying the diſtreſs, be 
= ſald che goods for 15/. 135. 6d. being the-beſt, price that 
ceuld be got for the ſame, towards ſatisſaction of the rent 
far. which they were diſtrained, &c./ proxt ii bene (iu; 
| which is all the reſidue of the treſpaſs, GC. | 


- The plaintiff replied, that the defendant de injuris ſis 

? tak cauſa in his plea'alleged, proedifie tempo? 
jt -armis domum-pracdiflam fregit ot ini, 
ia of the "plaintiff, Cc. cepit, 9 
% i convertt a ae J 


Vo 
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forma the plaintiff ſuperius verſus eum queritur ; et hoc petit 
quid inguiratur per patriam, et praedictus Willielmus V in- 
cent inde fimiliter, Cc. then the defendant dicit quod 
placitum praedifiam of the plaintiff minus ſufficiens in lege 


demurrer. Serjeant Ghde for the defendant argued, that 


ſhewed, that he entred into the houſe by authority of law, 
to take a diftreſs for the rent ; and as to the goods he made 
a title under that diftreſs, and therefore according to 8 Co. 
97. Crogate's caſe, where the defendant claims an intereſt, 
or acts under an authority given by law, the plaintiff can- 
not gen generally, de injuria ſua propria abſque tali cauſa, 
but they ought to be anfwered. In 1 Lev. 307. White 
inſt Stubbs, in treſpaſs for entring bis cloſe, and taking 
his goods, the defendant juſtified the taking damage * 4 
the plaintiff replied, de injuria ſua propria abſque tali cauſa, 
the defendant demurred ; and it was reſolyed, that the re- 
plication was ill, the plea in bar containing a title ; which 
he relied on as a ſtrong caſe. 


Mr. Reeve for the plaintiff inſiſted, the replication was 
good; for the plea contained nothing but matter of fact; 
that the defendant did not make title to the goods, but only 


perty veſted in the defendant. And as to Cregate's caſe, 
$ Co, 67. where it is ſaid, a particular anſwer ought to be 
given, where the party juſtifies under an authority given by 
law ; he ſaid, Holt chief juſtice, in the caſe of Chance v. 


denied that part of Crogate's caſe, and held, that where the 
defendant 2 by authority by common law, or of a 
general a& of parliament, ge injuria ſua propria abſque tali 
cauſa, is a good replication. However he ſaid, here the de- 
fendant's demurrer came after iſſue was joined upon tbe de 
Nuria ſua propria abus tali cauſe, and therefore_was ill. 
And * that the court held, they could give no judgment. 

2+ ' "a4 


exiſlit, and ſo demurs generally; and the p aintiff joined in 


the replication was ill, becauſe the defendant by his plea had 


intitled himſelf to diſtrain them, and diſpoſe of the diſtreſs, 
35 the ſtatute had directed; but that by the diſtreſs no pro- 


Wdqn, ante 100, which is now printed in 2 Salk. 628. 
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Anote in writing ſory note againſt the defendants, the plaintiff declared, 
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Sarah Smith ver, William Jarves and James 
Baily. | 


—— N caſe brought by the plaintiff as indorſee of a promi. 
for himſelf and that the 28th of Feb. 1725. and long before, t continu 
0-11 5 foftea bucuſque, the defendants were partners in via mercha- 
owr hand, and dizandi et confuntlim NN for their common advan- 
thereby promil's tage, and that the ſaid 28th of Feb. 1725, at, Cc. the fi 
ner, Ae. defendant William, for bimſelf and the faid Famer his pat 
— that he ner, made his promiſſory note in writing with his own hand, 
figned it for ſubſeribed according to the\ſtatute, E#c. bearing date the fi 
— for himſell. day and year, and delivered it then and there to one PeterRid, 
dy which note the ſaid Milliam, for himſelf and the ſaid una 

Baily, promiſed to pay to the ſaid Peter or order ſeven moni 

| after date of the ſaid note 36 J. 5 5. for value received, &% 
Vide ante 2476, To this count (there being ſeveral other counts in the dt. 
poſt 2542. claration, to which the defendants pleaded non aſumpſerm) 
the defendants demurred generally. And ſerjeant Ghd fv 

the defendants infifted, that this note was not a 

note, nor indorſeable to the plaintiff, within the act of 3 

- & 4 Ann. c.. becauſe the plaintiff had not charged in the 
declaration, that the defendant Villiam had ſigned the ot 

for him and the other defendant Baily bis partner. Butf# 

curiam, it is very good, for the plaintiff hay faid, the & 

| fendant William made it for himſelf and his partner, 

ſubſcribed it with his own hand, whereby he promiſed fn 

himſelf and partner to pay, which ſhews ſufficiently 

ſigned it for himſelf and partner. And judgment was gig 


for the plaintiff Fune the Sth, 1727. 


* 
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Monday, June 12, Mr. Onely being brought to the bar 
from Newgate, to hear the reſolution of the court, the chief 
juſtice delivered the opinion of the judges, in the follow- 
ing manner. 


The King ver/. Oneby. 
$, c. with the arguments of the counſel in B. R. Str. 766. and with the in- 
dic ment, evidence and ſpecial verdict. g St. Tr. 14. 
AT the general ſeſſions of the peace held at Hictes hall The killing of 
for the county of Aindi'rſex 28th of Feb, in the 12th min miy be be 
year of his majeſty's reign John Oneby of St. Martins in the had dicken the 
fields, gent. was indicted, for that he the ad of Feb. 12 Geo. perion who 
at the ſaid pariſh, feloniouſly, voluntarily, and of his ma- h bim before | 
lice forethought, made an aſſault upon one William Gower, wourd was giv. 
Eſq; and that he the ſaid John Oneby, with a ſword which . Acc. ante 
he had then and there held drawn in bis right band, the ſaid b, g the 
William Gower in and upon the left part of his beily near cited. 
the navel feloniouſly, voluntarily, and of his malice fore- 4 tranſport of 
thought, did ſtrike and thruſt, giving the ſaid MVilliam Gower — — og 
than and there with the ſaid drawn ſword in and upon bis Lhasa mn 
ſaid left part of his belly near the navel a mortal wound, of manfayhter 
which mortal wound the ſaid Milliam Gower lived in a lan- Lr 1 
guiſhing condition from the ſaid 2d of Feb. to the 34 day of party of his rea- 
the ſaid Feb, on which zd day of Feb. the ſaid Milliam Gower foning faculties 
at the pariſh aforeſaid of the ſaid mortal wound did die ; and {27 tbe tme 
ſo the jurors find, that the ſaid Oneby the ſaid William Gower tiles until the 
feloniouſly, voluntarily, and of his malice ſorethought, did — 
ill, and murder. Which indictment being delivered to 8. C. 41 
ie juſtices of gaol delivery for Newgate, the ſaid John B. R. 17. acc. 
neby was arraigned thereupon, and pleaded not guilty, ***- 296. 


\nd upon the trial, which was bad before Mr. baron Hal- 2 - ow 


nd Sir William T hompſen recorder of London, the jury found interim afforde a 
he ſpecial verdict following, viz. that the ſaid Jabn Oneby Prost that the 
ad the ſaid William Gower, together with John Rich, The- NG 
1 Hawkins and Michas! Blunt, were in company together reaſoning facul. 
> 4 room. in the Caftle-tavern in the pariſh of St. Martin's ts during the 
n the Fields, in a friendly manner; that after the ſaid Jobn gates. C. C. x 
neby, William Gower, John Rich, Thomas Hawkins and Barnard, B. R. 
ichael Blunt, had continued together in the ſaid room for 7 - 
de ſpace of two hours, a' box and dice were called for ; = 1 wk 
dereupon the drawer ſaid, that he had dice but no box, be taken to con- 
d that thereupon the ſaid John Onely commanded the ee an e- 
wer to bring a pepper-box, and accordingly a pepper- 1 
1 and dice were brought; that immediately aſter the ſaid 
ray William Gower, Jobs Rich, Thomas Hawking, Ti zroperlythe 
Wa Blunt, began to play at hazard; and after hg DEED ow 
bet ads afford proof of ; de Ne. 396. 5 1 
E Te LO OTLLITY 
ones — eye B. K. M. 23 C. 3. 1 T. R. 268, 169, 174. 'Tis a proof of malice 0 
eee 
1 — er never do be preſumed that the 
47 4 3 J | —_ 
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EER peruke ; that thereupon the ſaid William Gower immediately 


to the ſaid Fehn Onchy; to which the ſaid John Oh then 


the faid room and the door of the room was imme al 
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had played half an hour, the ſaid John Rich aſked if any of the 
company would ſet him three pieces of money called half. 
crowns, that thereupon the ſaid William Gower in a jocular 

manner ſet three pieces of money called halfpence, and then 
ſaid to the ſaid John Rich, that he had ſet him three pieces; that 
the ſaid John Onebyat the ſame time ſet the ſaid Fohn Richthree | 
half. crowns, which the ſaid John Rich won; and immediately 
the ſaid John Oneby in an angry manner turned to the (aid 
William Gower, and ſaid to him, that it was an impertinent 
thing to ſet balf-pence ; and further ſaid to the ſaid Millan 
Gower that he the ſaid Milliam Gower was an impertinent puppy 
in ſo doing; to which the ſaid William Gower then and there 
. anſwered, that whoſoever called him ſo was a raſcal ; and 
thereupon the ſaid Jobn Oneby took up a glaſs bottle, and 
with great force threw it at the ſaid William Gower, but the 
* glaſs bottle did not ſtrike the ſaid William Gower, but paſl- 
ing. by near his head bruſhed his peruke, which he then had 
upon his head, and beat out ſome of the powder out of his 


aſter toſt a glaſs. or candleſtick at the ſaid John Oneby, but 
the glaſs or candleſtick did not hit the ſaid John Oneby ; upon 
which both the ſaid John Oneby and William Gmwer preſently 
roſe from their ſeats, to fetch their ſwords, which then 
hung up in the room; and the ſaid William Gower then 
drew his ſword out of the ſcabbard, but the ſaid Jobn Oy 
was hindred by others of the company from drawing hi 
ſword out of the ſcabbard, whereupon the ſaid Villa 
Gower threw away his ſword, and by the interpoſition 
the ſaid John Rich, Thomas Hawkins and Michael Blunt, ibe 
faid William Gower and Jabn Oneby ſat down again, and be- 
ing ſo ſet down continued for the ſpace of an hour in com. 
pany with the ſaid John Rich, Thomas Hawkins and Michal 
Blunt; that after the expiration of that hour the ſaid ilun 
Gower ſaid to the ſaid John Oneby, we have had hot words 
but you was the aggreſſor, but I think we may pals it oer 
and at the ſame time the ſaid //illiam Gower offered his 


anſwered the ſaid William Gower, no damn you, I will ha 
your blood; that afterwards the reckoning was paid by te 
ſaid John Oneby, William Gower, John Rich, Thomas How 
Ln and Michael Blunt; and that the faid William Coe! 
Joby Rich, Thomas Hawkins and Michael Blunt went but 
the ſaid room, with an intent to go home, leaving 4 4 
Jobn Oneby in the room; that the ſaid John wy et 
 aforeſaid-remaining in the room, called to the ſaid * 
Gower, young man come back, I have ſomething to a 
you; that thereupon. the ſaid William Gower returne” 


: T Jook 
flung to, and ſbut, by reaſon of which ſhutting of the 
all of the ſaid —.—. beſides the ſaid William N * 
John Oneby were ſhut out of the room; and that oe” 
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Hutting of the door a claſhing of ſwords was heard; then 
the jury find, that the ſaid Jobn Oneby gave the ſaid 
William Gower with his ſword the mortal wound in the in- 
ditment mentioned, of which he died; but they further 
find, that at the breaking up of the company the ſaid John 
Oneby had his great coat thrown over his ſhoulders, and that 
the ſaid Jobn Oneby received three ſmall wounds in the fight- 
ing with the ſaid Filiam Gower ; and that the ſaid William 


Gower, being aſked upon his death-bed, whether he the ſaid 


William Gower had received his wounds in a manner among 
ſwordſ-men called fair, anſwered, I think I did; and they 
farther find, that from the time the ſaid Oneby threw the 
glaſs bottle at the ſaid William Gower, there was no recon- 
ciliation between the ſaid John Oneby and William Gower : 
and whether this is murder or manſlaughter, the jury pray the 
advice of the court: and if, Cc. | 

So that the queſtion upon the ſpecial verdiQ is, whether 
Jahn Oneby the priſoner at the bar is guilty of murder or 
manſlaughter. . 


A great deal of time was ſpent in drawing up this ſpecial 
verdict; for altho' the trial at the Oll Bailey was in the be- 
ginning of laſt March was twelve months, yet the record 
was not removed into this court till Hilary term laſt ; to- 
wards the end of which. term it was argued by. counſel on 
both ſides, and another argument being deſired by the coun- 
ſel for the priſoner, we thought it proper, to deſire the 
opinion of all the reſt of the judges ; and for that purpoſe it 
was argued before all the judges at Serjeants [nn hall in 
Chancery Lane upon the 6th day of May laſt ; which was as 


ſoon as all the judges could meet by reaſon of the interven- 


tion of the circuits. And after mature conſideration had, 
upon a meeting of them, they ſeriatim gave their opinions; 
and came to this reſolution unanimouſly, not one of them 


_ Gifſenti 7, and which I have authority from them to de- 


clare, wiz. that Fobn Oneby the priſoner at the bar, upon 
the fats found upon ſpecial verdict, is guilty of murder. 
— Without entring into a nice examination of the ſeveral 
definitions or deſeriptions of murder, as they are found jn 
the old lawy- books, as Bracton, Briton, and Fleta, where the 
wickedneſs of the act is aggravated by the circumſtances of 
ſecrecy or treachery; murder has been long ſince ſettled to 
be, the voluntary killing a perſon of malice prepenſe, and 
that whether it was done ſecretly, or publickly. Stawndf. pl. 
cr. 18. . 3 Inf. 54. Dt ee Tak. 5.'? 

But then it muſt be conſidered, what the word malice in 


ſuch. caſe imports. ' In common acceptation malice is took 


to de a ſettled anger (which requires ſome length of time) 
in one perſon againſt another, and a deſire of revenge. But 
in the legal acceptation, it imparts a wickedneſs, which 

| eee mn 
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the benefit of his clergy, Now in that place malice ca 


{a) R. ace. ante murder in 4. becauſe (a) words are not ſuch a provocation, 
wor age inns as will prevent ſuch a homicide from being murder; 


nel, 


o 


| brains with a hammer, or bottle. And if angry words hal 


crimes therein mentioned, and/ thereupon arraigned, and 


Which occaſions the death. As if upon angry wars, 1 
abuſive language, between A. and H. of a ſudden, 


any dangerous weapon, as à piſtol, hammer, large ſtove, 
Oc. which in probability might kill B. or 
| great bodily hutt, and then B. draws his ſword, and mtr 
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includes a circumſtance attending an act, that cuts off af 
excuſe, By the 25 H. 8. c. 33. for taking away clergy, it 
is enacted, that every perſon, who ſhall be indicted of the 


ſtand mute of malice or of frowardneſs of mind, ſhall lo * 


never be underſtood in the vulgar ſenſe, for the party car- 
not be thought to ſtand mute out of a ſettled anger, of 
defire of revenge, but only to ſave himſelf; and therefore 
ſuch ſtanding mute, and refuſing to ſubmit to the courſe of 
juſtice, is ſaid to be done wickedly, i. e. without any man- 
ner of excuſe, or out of frowardneſs of mind. 


This malice, an eſſential ingredient to make the killing 2 
perſon murder (to uſe the expreſſions of lord chief juſtice 
Coke and lord chief juſtice Hale, whoſe authority hath ef 
bliſhed them) muſt be either implied or expreſs ; and fays 
Halt in his Pleas of the Crown 44. this implied malice is col- 
lected, either from the manner of doing, or from the perſon 
ſlain, or the perſon killing. As to the two laſt, there is no 
occaſion at preſent, to take them into conſideration. 


1. As to the firſt, viz. from the manner of doing, # 
Hale expreſſes it, or as Holt chief juſtice, Kehynge 126, lays, 
from the nature of the action. 1. Wilfully poiſoning ay 
man implies malice. 2. If a man doth an act, that app 
rently muſt do harm, with an intent to do harm, and death 
enſues ; it will be murder. As if A. runs with a horſe uſed 
to ſtrike, among a multitude of people, and the horſe kilb 
a man; it will De murder, for the Jaw implies malice from 
the nature of the act. 3. Killing a man without a provoct- 
tion is murder; as if F. meets J. in the ſtreet, and imme 
diately runs him through with a ſword, or knocks out bs 


rr 


paſſed in that caſe between 4. and B. yet it would bave bees 


Morley caſe, Kehnge 56. 4. The law will imply maler 
from the nature of the original action, or firſt aſſault, ibo 
blowy paſs between the parties, before the ſtroke is ge 


without any provocation (for angry words or abufire ” 
guage in ſuch a caſe is looked on as none) draws his ſw 
immediately, and makes a paſs at B. or ſtrikes at him wit 


do him ſome 


tual palles are made, and A. kills B. this will de wü, 
der ; for the act was voluntary, and it_appears from f 
nature 'of it, that it was done with an intent to do * 
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chief; and therefore ſince in all probability it might have 
occaſioned B's death, or done him ſome great bodily harm, 
the law implies malice prepenſe; and the reſiſtance or paſſes 
that were made by B. were but in the defence of his per- 


was the reſolution of Kehnge chief juftice, Twiſden, Wind- 
ham, and Morten juſtices, in Hophin Hugget's caſe, Kelynge 
62. cit. ante 1300. 1392. And though in the principal 
caſe the eight other judges differed in opinion from the 
four judges in the kings bench, yet to this opinion of the 
four the eight judges did agree, as Kelnge took it. And 
this was the true reaſon of Mawgridge's caſe, Kel. 119. the 
judgment in which caſe is a great authority in this caſe, 
that not being ſo ſtrong a caſe as the preſent caſe, It was 
indeed objected by the counſel for the priſoner at the bar in 
their arguments in- the preſent caſe, 1. That Mawgriage's 
caſe.was a fingle caſe, that the judgment in that caſe had 
carried murder further than it had ever been carried before. 
2. That it was not determined with the unanimous opinion 
of all the then judges, for one very great judge of the then 
twelve, via. lord Trevor, differed from the other judges, 
and held it was only manſlaughter. But upon our meeting 
to conſider of this preſent caſe, all the judges unanimouſly 
agreed, that Mawgridge's caſe was undoubted law, and that 
that judgment was a right and juſt judgment; ſo ground- 
leſs was that inſinuation which had been made (for ſuch an 
inſinuation there was) in M iminſter- ball, that ſome of the 
preſent judges were of opinion, that the judgment in Mau- 
gridge's caſe was not a legal judgment. | 


And this is as much as is neceſſary, rather more than is 
be no occaſion in this caſe to look out for malice implied. 


2, Malice expreſs, is a defign formed of taking away 
another man's life, or of doing ſome miſchief to another, 
in the execution of which deſign death enſues. And, this 
holds, where ſuch deſign is not formed againſt any particu- 
lar perſon; as if A. having no particular malice agaioſt any 
1 perſon, comes with a general reſolution againſt 

oppoſers ; if the act be unlawful, and death enſue, it is 
murder, As if it be to commit a riot, to enter into a park, 
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2 goes with a reſolution to kill the firſt man he meets, 
and meeting B, kills him, it is murder with expreſs malice; 
yet A. had not declared any malice againſt B. nor againſt 
Any particular perſon, Much more will it be expreſs ma- 


en perſon, which may be made evident as well by 
rcumſtances as by the expreſs declarations of the perſon 
ing. As that he would be revenged of B, or that he 
234 3 would 


ſon, which was violently and cruelly attacked. And this 


neceſſary, to be ſaid as to implied malice, fince there will 


lord Dacre's caſe, H. P. C. 47. Mor 86. Sav. 67. 80 


lice, when the miſchievous deſign is formed againſt any 
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would have his liſe, or have his blood, and ſome time after 


| therefore that was no affront to Mr. Onehy. 


dut you was the ag 
| over, and offered his Band to the priſoner ; that the priſov® 
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he kills B. And that ſuch declatations ſpoken ſeriouſſ), 


or deliberately, or after time for reflection, maniſeſt an 
_ _ Expreſs malice, no body can doubt. 


Having thus briefly mentioned that known and ſettled 
rule, that there muſt be either malice expreſs or implied, 
to make murder, and alſo ſome inftances of what is one 
and what the other of them; I come to the preſent caſe 
before us. . 


Alt the twelve judges were unanimous in opinion, that 


ns the facts are founded in this ſpecial verdict, it appears, 


that the priſoner at the bar had expreſs malice againſt 
Mr. Gower, when he gave him the mortal wound, of which 
he died: 1. Mr. Gower did nothing that could reaſonably 
raiſe a paſſion in Mr. Oneby. He gave him no provocation 
whatſoever, for when Mr. Gower ſet the three halfpence, 
he ſet them againſt Mr. Rich, and that in a jocular manner, 
2. Upon that 
Mr. Oneby turned to Mr. Gotoer in an angry manner, and 
gave him abuſive language, and called him impertinent 
puppy; the anſwer of Gower was not improper, nor more 
than what might be expected, that whoſoever called bin 
fo was a raſcal. 3. That as Oneby bad before began with 
Gower, by giving him abuſive language, ſo he then took up 
the glaſs bottle, et magna cum vi threw it at Gower, and 
beat the powder out of his peruke ; if it had killed G. it 
had been certainly murder; upon which Gower toſſed a glub 
or candleſtick at Oneby. And the difference of the finding 
in the ſpecial verdi& is obſervable, Onely threw the botie 
at G. magna cum vi; Gower only ioſſed the glaſs or cande- 
ſick at Gh 4. When they fetched their ſwords, Ci 
did it only to defend himſelf ; for the verdict finds, thi! 
though G. drew his ſword firſt, yet the priſoner at the bu 


being hiadred by the company from drawing bis ſwor, 


© Gower thereupon threw his ſword away. 5. By the inte 
poſition of the company the priſoner at the bar and Mr. 
Gower fat down again, and continued in company for at 
hour, after which Mr. Gower ſaid, we have had hot words , 
or, but I think we may pals 


at the bar was the aggreſſor ia true, and that in 2 
manner; this was-ſufficient, to have appeaſed Mr. 
but what is his anſwer? no, damn you, I will have jor 

blood. There is an expreſs declaration of malice, — 
preſs declaration of 2 defign of taking away Mr. Cen * 

life; Theſe words are incapable of any other conſtru@ 
- "Theſe words ſhew his malicious intent, even in 

_ the bottle at firſt; they are ſpoken an bour after ft 

* ate ſpoken with deliberation, The u 4 
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the jury find is, that afterwards (not particularly finding 

what interval of time paſſed between the ſpeaking theſe 

words, and what is found next) that. Mr. Gower, Rich, 

Hawkins, and Blunt went out of the room, with an intent 
to go home, leaving the priſoner at the bar in the room; 

that the priſoner remaining in the room, called to the ſaid 
William Gower, ſaying, young man come back, I have 
ſomething to ſay to you. Theſe words alſo ſhew a plain 
deliberation, and being attended with the circumſtances 
found before, and what follows immediately, import con- 
tempt, young man, come back, are inſolent and imperious, 
and import a reſentment he had conceived againſt Mr. 
Gmwer, about which he had ſomething to ſay to him. For 
what purpoſe did the priſoner ſtay, after all the company 
had left the room, to go home? it was to ſay ſomething to 
Mr. Gower. What is that? Why as ſoon as Mr. Gower 
is returned into the room, the door was immediately flung 
to, and ſhut; and the reſt of the company ſhut out; and 
then -after m_—_ a claſhing of ſwords was 
heard, and the pri gave Mr. Gower the mortal wound 
of which he died. | | 


Theſe immediate ſubſequent facts ſhew, what it was the 
priſoner had to ſay to Mr. Gower z it was to carry the ma- 
licious deſign, he had before declared he had againſt Mr. 
Gawer, into execution, viz. to have his blood; and he had 
it, for he gave him the wound of which he died. 


To go farther; if the priſoner had malice againſt Mr. 
Gower, though they fought after the door was ſhut, the in- 
terchange of blows will make no difference; for if A. has 
malice againſt B. and meets B. and ftrikes him, B. draws, 
4. flies to the wall, A. kills B. it is murder. H. P. C. 42. 
Kelynge 58. . Th f 


Nap, if the caſe had been, that there had been mutual 
. malice between the priſoner and Mr. Gower (which does 
not appear to have been on the part of the deceaſed)” and 
they had met and fought upon that malice; the killing 
Mr. G. by the priſoner bad been murder. H. P. C. 47. 
I Bulftr, 86, 87. Hob. 121. Crompt. 21. | . 


_ The judges were all of opinion upon the facts found 
in this verdiR, there appeared to be expreſs malice in Oneby 
2 Mr. Gower, and then Onely killing Gewer, having 
uch expreſs malice againſt bim, they were all unanimous 
and clear of opinion, that this was plainly murder. 
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ground this preſent reſolution; I ſhall next conſider, if an 
0 objections made by the counſel for — 
an 
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Having thus mentioned the. reaſons, upon which we 
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- manſlaughter, 


laughter, they cited the known caſe, that if A and B. fil 
out upon a ſudden, and they preſently agree to fight, and 


H. P. C. 48. 3 Infl. 57. becauſe the paſſion was never 
] 32 57 paſſi 


found by the jury to have ever been cooled, and therefore 
the words Mr. 


whole time that paſſed between the quarrel and giving the 


of A. by means whereof he died; this was adjudged to be 
only manſlaughter ; yet there muſt have been a conſiderable 
time after B. was provoked by the uſage of bis child, be- 


. counſel for the priſoner principally relied. 


Trinity Term 13 Geo. 2 & 1 Geo. 4, 


The counſel for the priſoner Mr. Onehy inſiſted, that 
upon the whole verdict the caſe was no more, than that 
from a flight occaſion paſſionate words aroſe, mutual re. 
proaches paſſed, the quarrel was ſudden, mutual affauly 
were made, and on a ſudden fighting in heat of paſſion the 
priſoner Killed the deceaſed; which can be no more than 


That ſuch fact could amount fo no more than man- 


each fetches his weapon, and go into the field, and fight, 
and one of them kills the other; this is but manſlaughter, 


In this caſe (ſaid they) it is plain, the quarrel aroſe on: 
ſudden; Mr. Oneby's paſſion was raiſed, and that is not 


Oneby ſpoke, no, damn you, I will har 
your blood, Wc. were only words of heat ſpoke under the 
continuance of the firſt paſſion. And they further inſiſted, 
that the law had fixed no time, in which the paſſion muſt 
be took to be cooled; but that depends upon circumſtances, 
of which the jury are the proper judges. In this caſe the 


mortal wound, was but little more than an hour; and it 
has been adjudged, that the paſſion ſhall not be took to be 
cooled in very near that time in 12 Co. 87. Cro. Fac. 296- 
H. P. C. 48. Roawley's caſe, where the child of A. beatthe 
child of B. B's child all bloody ran home to his father; J. 
the father ran three quarters of a mile, and beat the child 


= e. „ 


fore he killed A child, becauſe he ran three quarters of 
mile ; yet it being one continued paſſion raiſed in B. up" | 
the beating of his child, it was held this was only man- 
laughter. And in this preſent caſe, to ſhew the 

of Mr. Oneby, which was ſuddenly raiſed, was not cooled; 
the counſel for Mr. Oneby obſerved, that the jury bad er 
preſsly found, that there was no reconciliation better 
Onchy the priſoner and Mr. Gower the the 
time Mr. Ozeby firſt threw the bottle. 


This I take to be the chief objection, upon which de 
1 


| 
, 


„ 


„ 
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Ta anſwer to this objection I muſt firſt take notice, that 
where a man is killed, the law will not preſume, that it 
was upon a ſudden quarrel, unleſs.it is proved ſo to be; 
and therefore} in Legg's caſe, Kehnge 27. it was agreed 
upon evidence, that if J. kills B. and no ſudden quarrel 

it is murder, for it lies upon the party indicted, 
to prove the ſudden quarrel, _ 


In the next place, from what I have ſaid before it appears, 
that though a quarrel was ſudden, and mutual fighting be- 


fore the mortal wound given; it is by no means to be 


took as a general rule, that the killing a man will be only 
manſlaughter, It is true, if reproachful language paſſes 
between A. and B. and 4. bids B. draw, and they both 
draw, (it is not material which of them draws firſt) and 
they both fight, and mutual paſſes are made; death enſuing 


from thence (a) will be only manſlaughter, becauſe it was () vide Fort. 


is 2 wide difference between that caſe, and where upon 
words A. draws his ſword, and makes a paſs at B. or with 


ſome dangerous weapon attacks bim, and then B. draws, 


and they fight, and 4. kills B. there though there was a 
quarrel upon abuſive language, and there was afterwards a 
mutual fighting, yet ſince A. attacked B. with a weapon 
or inftrument, which might have taken away B's life, 
though they — afterwards, that will be murder. And 
this was agreed by all the judges in the preſent caſe. 


priſoner it's full force ; If it ſhould be looked on here, that 
what is found in the former part of the verdict was upon a 
ſudden quarrel, and only the effect of paſſion; yet if it ap- 
pears upon the ſpecial verdict, that there was ſufficient 
time for this paſhon to cool, and for reaſon to get the 
better of the tranſport of paſſion, and the ſubſequent acts 
were deliberate, before the mortal wound given; the kit- 
ling of the deceaſed will be murder. 5 


And all the judges were of opinion, that upon conſider- 
ation of the facts found, it appeared, there had been ſuf- 
fieient time for Mt. Oneby's tranſport of paſſion to cool, 


and that he had deliberated, and that the killing of Mr. 


Gower was a deliberate act, and the reſult of malice 
Mr. Oneby had conceived againſt the deceaſed. 


2 before I mention their reaſons, I muſt lay down 
's propoſition, which they all agreed, viz. that the court 
are judges of the malice, and not the jury; and that the 
Fourt are alſo judges upon the fats found by the jury, 
her, if the quarrel was ſudden, there was time for 
5 - the 


But for argument's ſake, and it is only for argument's 
ſake, and to give the objection made by the counſel for the 


of a ſudden, and each ran the hazard of his life. But there 295. 


fact was done on a ſudden tranſport of paſſion, or was a 


| . upon the patticular 


in others; but that mu deperid upon the faQts, which © 


1 Trinity Term 13 Geo. 1. & 1 Geo. 2. 
e to cool; or whether the act was deliberate or 
not Fe 


Upon the trial of the indidtment the judge directs the 
jury thus, If you believe ſuch and ſueh witneſſes, who have 
ſworn ſuch and ſuch facts, the killing the deceaſed was 
with malice prepenſe expreſs, or it was with malice in. 
plied, and then you ought to find the priſoner guilty of 
murder; but if you do not believe thoſe witneſſes, then you 
ought to find him guilty of manſlaughter only: and fo ac. 
cording to the nature of the caſe, if you believe ſuch and 
facts, the act was deliberate, or not deliberate; and 
n you ought to find ſo and fo. And the jury may, if 
they think proper, give a general verdict, either that the 
priſoner is guilty of murder, or of manſlaughter. But if 
they decline giving a general verdict, and will find the fads 
ſpecially, the court is to form their judgment from the fad 
found, whether there was malice or not, or whether the 


act of deliberation or not. 


Although there are many fpecial verdicts in indiment 

or murder, there never was one, where the jury find in 

expreſs terms, that the act was done with malice, or ws 
not done with malice prepenſe, or that it was done upon : 
fudden quarrel and in tranſport of paſſion, or that the paſſion 
was 1 or not cooled, or that the act was deliberate, 
or not deliberate; but the collection of thoſe things from the 
ſacts found is left to the judgment of the court. Holinwy' 

caſe, Palm. 545. Gro. Car. 131. W. Fones 198. Sol 

the caſe cited by the counſel for the priſoner, Cre. Jac. 266. | 

Rowley's caſe, the jury find the fact, but don't find in er. 

preſs terms, that the father, whoſe child was beat, killed 
the other child in a ſudden heat of paſſion; but that - 


But then it is objected, that the law has fixed no f 
in which the paſſion muſt be ſuppoſed to be cooled. I. 
true, it has not, nor could it, becauſe paſſions in ſont, 

— * are ſtronger and their judgments weaker tha n 
others; and by conſequence it will require a longet — 


the better of their paſſions, 


in { for reaſon to 
in ſome, fo on hich bes 


whether the perſon bas deliberated or not; for 
beration will make it appear, whether that violent ti 
of paſſion was cooled or no, 
But thus far the reſolutions of the judges havealreadygn 
- and it has been adjudged, that if two fall out upon # — 
and they appoint to fight next day, that the paſſion * 


, 


! 
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muſt be looked on to be cooled ; and in ſuch caſe, if they 
meet next day, and fight, and the one kills the other at 
that meeting, it bas been often held to be murder. Hale 


P. C. 48. 


To go 3 little further: if two men fall out in the morn- 
ing, and meet and fight in the afternoon, and one of them 
is lain; this is murder; for there was time to allay the 
heat, and their meeting is of malice. So is Legg's caſe, 
Kelyng 27. : 


At the meeting of all the judges before lord Morley's 
trial by the peers for the murder of one Heftings, they all 
agreed, that if upon words two men grow to anger, and 
afterwards they ſuppreſs that anger, and then fall into other 
diſcourſe, or have other — ek. for ſuch a reaſonable 
ſpace of time as in reaſonable intendment their heat might 
be cooled, and ſome time after they draw upon one another, 
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being attended with ſuch circumſtances, it is reaſonably 
ſuppoſed to be a deliberate act, and a premeditated revenge 


act being matter of fact, the jury are judges of them, 
Kelyng 56. The meaning of which laſt words is, that the 
jury are judges of the ſacts, from which thoſe circumftances 
are collected. But as I ſaid before, when thoſe facts are 
found, the court is to judge from them, whether they do 
not ſhew the act was deliberate or not. 
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—— 


and after that in Fafter term 18 Car. 2. Breenwich, who 
was indicted as a principal, in being preſent, aiding and 
abetting lord Morley in the murder of Hoftings, was tried 
at the king's beach bar, The quarrel was at a tavern ; but 
it was proved, when the quarrel was at the tavern, 
that lord Morley ſaid, if we fight at this time, I ſhall 
have a np by reaſon of the height of my 
; and preſen 

fought, lord Morley" killed Haſtings z but while they were 
fighting, Broomwich made a thruſt at Hoftings, and lord 
Marley cloſed in with Haſtings, and killed him z and (ſays 
the book) this was held as clear evidence of their intention 
to fight, when they went out of the tavern; and the quar- 
rel being only about words, and fighting in a little time 
after, it was held. murder by all the court. ' And there need 
not be a night's time between the quarrel and the fighting, 
3 make it murder, but ſuch time only as it may appear not 
28 done on the firſt paſſion; for lord Morley conſidered 
the diſadvantage of his flices : and the court directed the 
12 „ od 01 murder in Broomwich, being preſent and 
ut the jury acquitted him. 1 Sid. 277. reports 

the ſame caſe, 27, that the court in the SrvQion to 
| the 
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and fight, and one of them is killed; this is murder, becauſe 


upon the firſt quarrel, But the circumſtances of ſuch an 


Lord Morley upon his trial by the peers was acquitted 3 


y after they went into the fields and 
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England is fo far peculiarly favourable (I uſe the word pe- 


| which cannot be as long as the fury of paſſion continues, the 
| law, will no longer under that pretext of paſſion exempt hin | 


and heinouſneſs of the crime be juſtly deſerves, ſo as to lefſen 


ing and killing Mr, Gower was only done in heat of paſſion, 


eaſed ſays, we have had hot words, but you was the 28. 


room, the priſoner flaid, and called the deceaſed back; 


Trinity Term 13 Geo. 1. & 1 Geo. 2, 
the jury laid it down, that after the provocation in the 
houle, they ſay, this is no convenient place (and ſo haye 
reaſon, to judge of conveniency) and appoigt another place, 
though the fight is to be preſently; this is murder, for the 
circumſtances ſhew their temper. | 


In H. P. C. 48. if J. and B. fall out, A. ſays he will not 
ſtrike, but will give B. a pot of ale to touch him, B. 
ſtrikes, A. kills him; murder. | 


| Two quarrel; the one ſays, if you'll go into the field [ 
will break your head, and there one kills the other; mit- 
der. i Crempt. 25+ p. 49+ 


Two fall out on a ſudden in the town, and they by agree- 
"ment go into the field preſently, and one kills the other; 
murder, Crompt. 23. fol. 31. | 


From theſe caſes it appears, that though the law of 


culiarly, becauſe I know no other law that makes ſuch a 
diſtinction between murder and manſlaughter) as to permit 
the,exceſs of anger and paſſion (which a man ought to keep 
under and govern) in ſome inſtances to extenuate the 
greateſt of private injuries, as the taking away a man's life 
is; yet in thoſe caſes it muſt be ſuch a paſſion, as for the 
time deprives him of his reaſoning faculties ; for if it ap- 
pears, reaſon has reſumed its office ; if it appears he refleds, 
deliberates, and conſiders before he gives the fatal ſtroke, 


from the puniſhment, which from the greatneſs of the injury 


it from, murder to manſlaughter. Let us ſee therefore, 
whether upon this ſpecial verdi& it appears, that the hght- 


or was a deliberate act. By what I obſerved before, 
plainly appears, it was @ deliberate act. But to recapitv- 
late in ſhort; after the words had paſſed, and the bottle wi 
thrown by the priſoner, and ſwords drawn; by the intetpo- 
ſition of friends they ſat down, and continued in compa") 
for an hour (a reaſonable time under thoſe circumfances for 
the paſſion. to cool,) and after that hour expired, the de 


.reſſor, but I think we may paſs it over, and at the fant 
time offered his hand to the priſoner, which was enough to 
have appeaſed the priſoner ; to this Mr. Oneby anſwered, 
no damn you, I'll have your bloed, words exprefing int 
lice, not paſſion: then when the company went out of the 


dung man, come back, I have ſomething to ſay to * 


Trinity Term 13 Geo. 1. & 1 Geo. 2. 


the door was immediately ſhut, claſhing of ſwords was 
heard, and the deceaſed received the mortal wound from 
the priſoner at the bar. The priſoner's words ſhew what 
was his intention, viz. to take _ Mr. Gower's life ; and 


the killing bim may properly be ſaid to have bcen done upon 


The counſel for the priſoner in their arguments inſiſted, 
that there were ſeveral circumſtances found in the ſpecial 
verdict in favour of the priſoner, which were a foundation 
for the court, to conftrue the other expreſſions to be only 
words of heat, aud that what he did was in the heat of his 
firſt paſion, which was neyer cooled, and not out of ma- 
lice. As, 1. It is found, that at the breaking up of the 
company Mr. Oneby had his great coat thrown over his 
ſhoulders, from whence it would be a ftrain to think he 
then intended to fight with Mr. Gower, 2. It might de 
Mr. Gewer who ſhut the door, who came back after he was 
out of the room, the jury not having found who ſhut 
the door, 3. That it was found, there was no reconcili- 
ation between them, from the throwing the bottle at Mr. 
Gnuer. But as to the firſt of theſe objections, conſidering 
the words the priſoner uſed after this, and after the de- 
ceaſed was out of the room, and what followed ; ſince the 
jury have found this fact, without ſaying any more about it, 
the natural conſtruction is, that this was only uſed by the 
prifoner as a blind to the company, to conceal from them 
his real intention, till they were gone out of the room. 
As to the ſecond, it ſtands uncertain upon the verdict, but 
it 18 an uncertainty which can have no influence upon the 
preſent determination; for if Mr. Gewer had ſhut the door, 
that would not alone have materially altered the caſe. As 
to the third, fince expreſs malice before appeared to be in 
the priſoner, the finding that fact does not import, that the 
firſt heat of paſſion continued only, but that the malice 


continued, 


The counſel for Mr. Oneby farther objected, that it ap- 
ed, there was a mutual fighting after the door was ſhut z 

for it is found, that be received three flight wounds; then 
it is not found, who drew firſt, or made the firſt aſſault 
after the door was ſhut; and it was poſſible, a new ſudden 
quarrel might then ariſe, in which Mr, Gewer might be the 
aggreſſor ;- and therefore the ſpecial verdict was uncertain 
in 2 material point. The anſwer to which is, what is ſaid 
in Legg's caſe, Kahn. 25. cited before; that if A. kills B. 
and no ſudden quarrel appears, it is murder; for it lies on 


the party indicted, to prove the ſudden quarrel ; and there- 
ry not having found any ſuch thing for the pri- 

wth nefit, it is to be took, there was no ſuch. This 
ald, ſuppoſing the latter part of the verdict could be 
| | conſidered, 


fore the i 
ſoner's 
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na conſidered, without regarding the former part of it; and 
that when the company went out of the room, the priſoner 
and Mr. Geer were reconeiled. But however that might 
have done, here it appears there was no reconciliation, and 
therefore there can be no imigination of a new original 


VV, 
Onz2r. - 


| el in the room, after the door was ſhut. And as t 


the ſlight wounds the priſoner received, that is immaterial, 
for he having malice againſt Mr, Gower, though there vn 
a mutual fighting, and the priſoner was wounded, yet when 
he killed Mr. Gower it will be murder. 


The laft fact in the ſpecial verdict, which they relied on 
was, when Mr. Gower was aſked upon his death-bed, whe- 
ther he had received his wounds in a manner among ſword(- 
Men called fair, he anſwered I think I did; whereby the 
deceaſed ſhewed, he was ſatisſed the act was fair. The 
anſwer to which is plain, that if A. having malice againf 
B. and they meet and fight, though the fight is never ſo 
fair according to the laws of arms, yet if 4. kills B. it wil 
de murder. CoA AS We erik 

The caſes the counſel for the priſoner principally relied 
on to make this fact only manſlaughter, were Rowley's cal 
12 Co. 87. and Turner's caſe, Comberbatch 407, 8. 


As to 12 Co. 17. the caſe was, that two boys fighting 
together, the one of them was ſcratched in the face, and 


he bled a great. deal at the noſe, and ſo be run three quat- | 


ters of a mile to his father, who ſeeing him very bloody 
took in his hand a cudgel, and went three quarters of a wil 
to the other boy, and ftruck him upon the head, upon 
(«) Vide Fort... which he died; and it was held but manſlaughter, for (9 
the paſſion of the father continued. And there is no time, 
that the law can determine, that it was ſo ſettled, thatil 


mould be adjudged malice prepenſe. 


Too which the anſwer is plain for the reaſon given in On, 
Jac. 269. which is the ſame caſe, that the father har'% 
JUL no anger, before, but being provoked upon the compfin 
8 | and ſight of his ſon's blood, and in that anger beating him. 
of which he died; the law adjudged it to be upon that ſud- 
den paſſion, But that is, conſidering what has been 
before, clearly. diſtinguiſhable from the preſent caſe; beſide 
it may be added, it was but a little cudgel be firuck with 
\ - from which no ſuch fatal event could be reaſonably e 
_ ” Turner's caſe was this; his wife — 2 the boy b# 
not cleaned' her clogs, upon which Mr. Turner took u f 
; elog and ſtruck him on the head, and killed bim; and * 
mere was no other provocation it was only held manilavg Bi 


* 
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- But the reaſon of that was, becauſe the clog was ſo ſmall, 
there could be no deſign to do any great harm to the boy, 
- much; leſs to kill him y:and a maſter may correct a ſervant 
in a reaſonable manner for a fault. And lord chief juſtice 
Hel, in Camberbalch 408. ſays, that in that caſe it was an 
unlikely thing, meauiog that the clog ſhould kill the boy. 
Fbe counſel for che p iſoner being apprehenſive of the au- 
thority of Maugridge's caſe, Kelyng 119. beſides the obſer- 

vations they had made, mentioned before, to induce the 
court to look upon that judgment as not warranted by Jaw 
| endeavoured to diltinguiſh the preſent caſe from it, ſuppoſ- 
ing it to be law. And 1ſt, they ſaid, that in Maugridge's 
+caſe the bottle bit Mr, Cope and ſtunned him; but here the 
bottle did not hit Mr. Gower, but only bruſhed ſome powder 
out of his peruke. 2dly, In Maugridee's caſe the bottle was 
full of wine; here it is not found to have been fo, and 
therefore muſt be took to have been empty; and the ſize of 
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Maugridge drew his ſword immediately after throwing the 
bottle without intermiſſion; here Mr, Gower's ſword was 


caſe ; for that caſe was determined only upon an implied 


determined, as we all agreed 3) for ſtrictly and propenly 
ſpeaking, although the words expreſs malice is mentioned in 
the reaſons given for that reſolution, yet it was but malice 
implied. But ſtill this way of diſtinguiſhing the preſent 
caſe from Maugridgr's' will' be of noſſetvice to the priſoner ;. 
becauſe though all the judges held, this caſe was diſtinguiſn- 
able from Maugridge's caſe, it was in reſpect that this was 
2 much ſtronger caſe as to the murder, the jury having 
found facts which ſhew Mr. @neby bad an expreſs malice 
apainſt' Mr. Gower, ' Upon the whole matter this court, 
with the concutrent opinion of all the other judges, is of 
opinion, that the priſoner at the bar John „by this 
ſpecial verdict is found guilty of murder. | 


_ The priſoner being, after this Teſojution pronounced, in- 
tiled by the courſe of the court to bave four days to move 
in arreſt of judgment, he was ſent back to Newgate, aud 3 
rule for bringing him up to receive judgment the end of the 
week, was made; before Which time an account came of 
the death of his late majeſty at Oſnabwgh the 11th of June. 
And afterwards at the time appointed by the rule be was 
drought to the bar, and judgment was pronounced-againſt 
im, and execution awarded. After which a pre ty ſtrong 


the D ogy hf et; it might be very ſmall. - 3dly, 


firſt drawn. Athly, Mr. Cope never drew; here Mr. Gower | 


enee) this preſent" eaſe is diſtinguiſhable from Aaugridge's . 


malice (but as J (aid before; was very rightly and juſtly _ 
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Fes conſidered, without regarding the former part of it; and 

6e that when the company went out of the room, the priſoner 
and Mr. Gower were reconciled. But however that might 

have done, here it appears there was no reconciliation, and 

therefore there can be no imagination of a new original 
quarrel in the room, after the door was fhut. And as ty 

the flight wounds the priſoner received, that is immaterial, 

for he having malice againſt Mr, Gower, though there vn 

a mutual fighting, and the priſoner was wounded, yet when 

he killed Mr. Gower it will be murder. 


The laſt ſact in the ſpecial verdict, which they relied on 
was, when Mr. Gower was aſked upon his death-bed, whe- 
ther he had received his wounds in a manner among ſword 
Men called fair, he anſwered I think I did ; whereby the 
deceaſed ſhewed, he was fatisfied the act was fair. The 
anſwer to which is plain, that if A. having malice again 
J. and they meet and fight, though the fight is never f 
fair according to the laws of arms, yet if A. kills B. it il 
EE. Je , der- n f e 


Taue caſes the counſel for the priſoner principally rl 
on to make this fact only manſlaughter, were Rowley's cake 
12 Co. 87. and Turner's caſe, Comberbatch 407, 8. 
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As to 12 Co. 17. the caſe was, that two boys fighting 
together, the one of them was fcratched in the face, and 
he bled a great deal at the noſe, and ſo be run three qua 
ters of a mile to his father, who ſeeing him very bloody, 
took in his hand a . and went three quarters of a wik 
to the other boy, and ſtruck him upon the head, uo 
(«) Vide re. which he died; and it was held but manſlaughter, for (9 
_ the paſſion of the father continued, And there is no tin, 
that the law can determine, that it was ſo ſettled, dat 


ſhould be adjudged malice prepenſe, | 


To which the anſwer is plain for the reaſon given in Cn 
Jac. 269. which is the ſame caſe, that the father having 
no anger, before, but being provoked upon the eomplait 
and ſight of his ſon's blood, and in that anger beating bit 
of which he died; the law. adjudged it to be upon that fu 

den paſſion, But that is, conſidering what has been 
before, clearly. diſtinguiſhable from the preſent caſe; — 

it may be added, it was but a little cudgel be firuck 

\ - from which no ſuch fatal event could be reaſonadly e. 


* Turner's caſe was this ; his wife complained, the boy b 

not cleaned” her clogs, upon which Mr. Turner t 
| elog and ſtruck him on the head, and killed him; and ag 
| there was noother provocation it was only held manſlaugh1, 


% 
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But the reaſon of that was, becauſe the clog was ſo ſmall, 
there could be no deſign to do any great harm to the boy, 
much leſs to kill him and a maſter may correct a ſervant 
in a reaſonable manner for a fault. And lord chief juſtice 
Hel, in Coniberbatch 08. ſays, that in that caſe it was an 
unlikely thing, meauiog that the clog ſhould kill the boy. 
Fe couaſel ſor ae priſoner being apprehenſive of the au- 
thority of Maugridge's caſe, Kelyng 119. beſides the obſer- 
vations they had made, mentioned before, to induce the 
court to look upon that judgment as not warranted by law 
endeavoured to dittinguiſh the preſent caſe from it, ſuppoſ- 
ing it to be law. And 1ſt, they ſaid, that in Maugridge's 
:caſe the bottle bit Mr, Cope and ſtunned him; but here the 
| bottle did not bit Mr. Gower, but only bruſhed ſome powder 
out of his peruke. 2dly, In Maugridge's caſe the bottle was 
full of wine; here it is not found to have been fo, and 
therefore muſt be took to have been empty; and the ſize of 
the: bottle does not appear, it might be very ſmall. - zdly, 
Maugridge drew his ſword immediately after throwing the 
bottle without intermiſſion 3 here Mr, Gower's (word was 
firſt drawn. Athly, Mr. Cope never drew; here Mr. Gower 
not only drew the firſt,” but claſhing of ſwords were heard, 
ſo there muſt have been fighting. rA 


It is very true lo tar us ihoſe facts will make a differ- 
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ſe ; for that caſe was determined only upon an implied 
malice (but as 1 ſaid beſore, was very rightly and juſtly 
determined, as we all agreed 3) for ſtrictly and propesly 
ſpeaking, although the words expreſs malice is mentioned in 
the reaſons given ſor that reſolution, yet it was but malice 


caſe from Maugridge's' will be of no ſetvice to the priſoner 3 
becauſe though all the Judges held, this caſe was-diftinguiſh- 
able from Maugridge's caſe, it was in reſpect that this was 
1 much ſtronger caſe as to the murder, the jury baving 
found facts which ſhew Mr. Oneby bad an expreſs malice 
againſt" Mr. Gower, ' Upon the whole matter this court, 
wich the concurrent-opinion'of ell the other judges, is of 
opinion, that the "priſoner" at he bar John , by this 
ſpecial verdi& is found guilty of murder. 


| The priſoner being, after this rẽſolution pronounced, in- 
tiled by the courſe of the court to bave four days to move 
in arrelt of judgment, he was ſent back to Newgate, aud 3 
rule for bringing him up to receive judgment the end of the 
week, was made ; before which time an account came of 
the death of his late majeſty at Oſnabwrgh the 11th of June. 
— afterwards at the time appointed by the rule be was 
En to the bar, and judgment was ꝓronounced againſt 

im, and execution awarded. After which a pre ty ſtrong 


ence) this preſent" eaſe is diſtinguiſhable from Aaugridge's . 


implied. But ſtill this way of diſtinguiſhing the | preſent. 


UL, uU. | 5 C appli- - 
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N application was made to his majeſty king George the ſecon 
oni, ſor a reprieve; dut he was pleaſed to declare, that the judge 
"having adjudged the priſoner guilty of murder, the hy 
_ ©» ſhould t ke its courſe. In which attempt the priſoner oc 
- ſucceeding, he killed himſelf in Newgate in the night befor 
the day appointed for his execution, by cutting through the 
great artery in his arm with a razor, by which he bledy 
- death. N 55 0 = _ 
Memorandum, As ſoon as I had delivered this reſolution, 
- I defired, my brothers Forteſcus, Reynolds and Probyn, thiti 
they 1 any thing I have laid down, they woul 
F © Exprels their diſapprobation ; but they publickly Lan 
they concurred in omnibus.” 

n 
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lem. Hi. ; © Thomas Warren ver. Matthew Conſt, 


. Geo. C B. Rot, + 
6. nd Hil. * 951800 . * 5 "—_ 4 0 

3 Ce... R. wed 1 3 C. Str. 778. and rather incorreQly 1 Barnard, J. R. 15. 
or. * | 4 22 * 2 bf 2 $; 4 1 
ab ack of © PDRROR on a judgment given in the common plexsit 
debt is tounded L an action of debt for a800l; brought by Con/ett agi 

. ö upon a ſecialt | — f q 

31 Warren, upon a covenant to pay that ſum in caſe the plus 


cann-r pleag tiff and defendant did not perform the covenants. in 1 f. 
nil deber to it, / denture for the transfer of and payment for ſhares in 1. 
Bor R ace. Hab copper company; in. which the plaintiff below Ms 
Bl. 68 . Sk. thew Conſett declared, that the 39th of Aug. 1720, by 200. 
0. pl. 1, \ tain indenture made between the plaintiff and defendut 
al:bo' the plains (one part of which ſealed by the ſaid Marren che plaindf 
S Confett produced in court) the ſaid Gon/ett ſor the conßde 
A ar tions in the ſaid indenture mentioned for himſelf, Cc. core 
fa®s to ſupport, manted. and agreed with the ſaid. Warren, &c. that w# 
| 2 payment to him, Cc. of 1400 J. he, &c. would transr# 
2536. Bl. 683. the ſad Warrentwenty-five ſbares in the ſtock of the gos 
Salk. 565. pl. 19 nor and company of the copper miners in Malu, when 1. 
2438 ſoon as the transfer book of the ſaid governor and c 
-,/pany ſhould be open, Wc. and that the ſaid Warren con- 
*:nanted with the ſaid Conſett by the ſaid indenture, that 
Fc. would not only accept the ſaid twenty-five ſhares, 

would upon transfer thereof pay to the ſaid Conſatt, C. 
id ſum of 14007. in full for the purchaſe of the pre 1 
- and for the performance of the covenants, arts 
"greements aforeſaid, on the part and bebalf of the fu k 
ſpective parties, &c. each obliged himſelf, his bein, 4 
to the other of them, &c, in the penal ſum of 25 lob 
© the ſaid indenture ; and the plaintiff below * 

in fact ſays, that after making the ſaid indenture, V® 
+of Huguft 1720, the faid transfer book of the ſaid go 

able; Gal 


„ . 


o « # 
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ture, and that he the ſaid Matthew Conſett did in due form Warn" 


of law transfer the ſaid twenty-five ſhares to the ſaid Thomas co — 
Warren, of which he had notice; but the ſaid defendant ; 
Themas Warren refuſed to accept the ſaid transfer, and has 

not paid the ſaid 1400 J. to the ſaid Conſett 3 per quod aclio 

accrevit to the ſaid Conſett to demand and have of the ſaid 

Themes Warren the ſaid 2800 l. To which the defendant 

Warren pleaded, quod ipſc non debet praedicto Mattheo Conſett 

proediftas 28001. nec aliguem inde denarium, &c, et de hoc ponit 

ſe ſuper patriam. To this Cunſett the plaintiff below demur- 

red, and ſhewed for cauſe, qued pracdiſtus the defendant 

Warren non reſpondit materiae pro infraftione conventionis aſſig- 
natee, ſed placitavit generale placitum in þ 5c caſu non ad- 

miſſile, Sc. The defendant” joined in demurrer and in the n 
common pleas judgment was given for the plaintiff Conſett. 

Upon. which judgment Warren brought this writ of error, 

And it was argued for the plaintiff in error by Mr. Reeve, 

and by Mr. ſerjeant Darnall for the defendant in error, in 

Mich. term, 11 Geo. 1724. And it was argued in this 

Trin. term by Mr. Fazakerley for the plaintiff in error, and 

by Mr. ſetjeant Chapple for the defendant in error, And 

the ſingle queſtion that was made was, whether nil debet is 


ad 
es 
1 
0 
Ne 
be 


ink a good plea to debt brought for the penalty upon theſe arti- 
vi cles? And it was inſiſted upon by Mr. Rerus and Mr. Faza- 
it eri, that it was'a good plea, and that therefore judgment 
1 dught to have been given for the defendant by the court of 
Me ommon pleas. C4 

cc · T . : 

tut The counſe] for the plaintiff in-error agreed, that where 
w lebt is brought upon a judgment, or. upon a ſingle bill, 
m he defendant cannot plead nl debet ; becauſe by the judg- 
_ nent or ſingle bond the defendant does appear to be in- 
pot ledted, and the diſcharge muſt be by matter of as high a 
fer ature, So in debt upon a bond with condition for pay- 
one nent, nil debet is no plea ; for the plaintiff declares only 
owl pon the bond, and the defendant muſt pray ojer of the 
* jond and condition, or if the bond is defeaſanced by a diſ- 
coth at deed he muſt plead that defeaſance, and ſhew he has 
atk formed the condition of the bond, or the agreement in 
s, de defeaſance, But here it was not enough for the plain- * 
A. © to ſet out the articles, but it was abſolutely neceſſary 
** dr bim to aver the facts, to intitle him to the adtion, as 
it 1 ut he had transferred, and that the defendant had not ac- - 
or pted the twenty-five ſhares and paid the 1400 J. ſo that 
* 's 2Qion is not barely founded on the articles, but on the 


= not performing the facts in the articles ; and in 

6 caſe the defendant is not eſtopped, to ſay he owes no- | 

"» becauſe the cauſe of action ariſes from fad, and not . : 
rely from the deed. And therefore in debt for rent upon wy. | 

z 1 oy indenture, the defendant may plead payment, or SY 

© by diſtreſs, et fic nil debet, Every day's experience (a] Vile Cowp, 

we, that a (a) general , debet is a good plea to debt for ERS * 

303. rent 34 Ke. . 


then 
Wasen 
rr 
Count zrr. 

(a) Vide ante 
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tent upon a leaſe by indenture. Where matter of fad i 
mingled with record, it (a) is triable per pair. Hob. 24, 
Peter v 2 br And in ſuch caſe nil debetis' a good ples 
as in debt for taking ſcavage contra _ atuti." 21 H.. 
14. Br. Tſue join 23. So in any action of debt upon a ff. 
kute, becauſe the action is grbunded on the fact as wells 
on the ſtatute. In debt for an eſcape of a perſon took in 
execution upon a judgment by capias ad . u 
debet is a good plea. f Sund. 38. Jones v. Pipe ; jet ſoc 
action of debt is not barred by the ſtatute of limitations, & 
in debt for tithes, yet thoſe actions are grounded upon fl. 
tutes Cro. Car. 513, Tallery v. Jackſon. $0 in debt upos 
a judgment recovered againſt an adminiſtrator upon ſuggel- 
Ing a devaſlauit, the defendant ma plead nil debet, and to 
Ar, Rel be (aid it was held by lord chief juſtice Holt in the 
Caſe of Berwick v. Andrews, Mich: 2 Ann. And yet to del 
upon a judgment / debet is no plea. Therefore they car 
eluded, that in this caſe the action of debt not being barh 
founded upon the articles,” but upon the fact alſo (in not - 
cepting the ſhares, and in not paying the 14001.) ni d 


Was a god plea; and the judgment given in the comma 
Pleas for the plalntiff there was erroneous, and ought tok 
On the other fide it was argued by Mr. ſerjeant Dua f. 
und Mr. ſetjeant Chapple, wacls. pe was an ill plea, 1 ji 
that judgment ought to be affirmed, They admitted, tit 174 
in debt for tent (though reſerved by indenture) or for ® is 
eſcape, or upon a ſtatute, nil debet would be a good pitt is 
'becauſe the foundation of the action is a mere fafl, i th 
arrears of rent, the eſcape, or the doing the act prohidie! ph 
by the ſtatute. ' So on the other hand, where the cis! 6f 
"grounded upon à record, or ſpecialty, nil debet is 10 pt be 


"plaintiff demurred generally, and adjudged per toten 


589. 2 Keb. 
247 


- 
* 


the books fiiſt opened, that he tendered the ſtock ; 


Leu. 170. Tyudal v. Hutthinſon. Covenant upon Þ 
indentute of leafe, and breach was a#gned in non- pan 
"of rent according to the covenant in the indenture; 


that nil debet is no plea” in this cafe upon the indent 
[But (5) that was a plea of nil debet to a breach in i 

of covenant. ] But as to the preſent. caſe they (id 10 
bad been many actions of the very like nature 3 
brought of late years, and it never had been f 
" attempted, to plead Tuch à plea; and if it ov 
admitted, it would put plaintiffs under inſupe'? 
" ficulties, and to great and unneceſſary expenc®: f 
they muſt bring witneſfes, to prove the execution 

' deed or articles, that the contract was regiltert%, 


On the other band, the defendant cannot be pay 
by confining him, as hitherto has been practiſed, 9! 
the facts in the declaration, or deny the deed if * 1 

to plead the contract was not regiſtered, 60. 
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leave of the court he may have liberty to plead more than 
one of theſe things, whereby be will be ſecure of relying 
upot all proper defences}. and the plaintiff will by the plea 
have pointed out to bim what will be neceſſary for him, to 
come prepared at the trial to prove. But they principally 
relied on the caſe of Smith v. M bitebead, (aid by them to be 
adjudged Trin. 9 Geo. B. R. that in debt brought by the 
phintiff as aſſignee of the fheriff upon a bail-bond, (a) 1 
dibet was no good plea'; which comes up to this caſe, be- 


fa, as a!ſo the arreſt, &c. which Forteſcue juſtice ſaid was 
ſs adjudged.” And it was adjudged Pac. 10 Geo. between 
Sir John Williams et a v. Webb. in this court, that in an 
action of debt brought by aſſignees of commiſſioners of 
bankrupts, ui del was held an ill plea. Therefore they 
concluded this plea was ill, and judgment ought to be 
affirmed. - 


the action, and matter of fact is the foundation of it, there 
nil debet will be a good plea ; as in debt for rent by inden- 
ture, the plaintiff need not ſet out the indenture ; ſo in debt 
for the eſcape, or on a deuaſlauit againſt. an executor, the 


is the foundation, and the fact is but inducement ; nil debet 
is no plea, as in this caſe, the articles are the foundation of 
the adion; and therefore they held, nil debet was no good 
plea, becauſe it would make the jury judges of the validity 
6f the deed. - Beſides, this having been never attempted 
before, where there have been abundance of actions of this 
nature, is a ſtrong argument, that it was generally taken, 
this plea could not be pleaded which otherwiſe-the counſel 
for the defendants would certainly have adviſed their clienis 
to have pleaded, fince it would have been of ſo great advantage 
to them, and have put the plaintiffs under very great dif- 
ficulties. And the chief juſtice Raymond and juſtice Reynolds 
relied much upon the authority of the caſe of Snuth v. White= 
bead, which they took to be a very appolite caſe; Judg- 
hw was affirmed. Tueſday June btby 1727. See Hardr, 


cauſe the ' defendant is not concluded by the aſſignment of 
the ſheriff, being as to him a ſtranger, but as a matter of 


"And of that opinion was the whole court. For there is 
2 difference, where the ſpecialty is but an inducement to 
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(2) Acc. Burr, 
2536, Bl. 683. 


judgment is but inducement, and (6) the eſcape and devaſ- (3) yide ante 
tavit are the ſoundations of the action: but where the deed 35. 


2 


|; Intr. Trin. 12 
Geo. Rot. 529. 
et Intr. Paſch. 

. 23 Geo, B. R. 
Rot. 


 On'afcire facias 
by baron and 

feme uon a 
Judgment reco- 
vered bythe feme 
dum ſola, the 
plaintiffs need 
not allege by 

5 way of venue 

whe'e they 


Upon a fcire 
facjas, if the 
defendant de- 

 murs alleging 

that the declara- 
tion is in ſuffic i- 
ent, a joinder 
ſtatipg that the 
writ of ſcire 
facias is ſuffici- 
ent does not 
occefion a dil. 

© 


. 
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Thomas and John Blake ver. John Dodemead 
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and Sarah his wife, late Sarah Aftrill 
8. e. Str. 775, and with ſome little difference 1 Barn. B. R. 16. 


E RR OR upon a judgment given in the common plex 
againſt Jobn and T homes Blake in a ſeire facias brought 
there by Dodemead and his wife, which ſet out, that the (aid 
| Sarah, dum ſola, recovered againſt the Blakes bool. deb, 
and 201. coſts, executio tamen judicii pracdicti adbuc riflat fa- 
cienda, ac pracdifla Sara poſt redditionem judicti pratdifti ct 


: 
| 
| 
in virum pracdidtum Johaunem Dodemead, &&c. the defendants | 
veniunt et defendunt vim 4 injuriam quandy, &c. et pam f 
Judicium de narratione- pracdicta, quia dicunt, quod narrati h 
proedifla materiaque in eadem contenta minus ſufficientia in ir y 
exiftunt, &c. and ſo demur, and ſhew for cauſe, that thy / 
plaintiffs Dodemead et uxor non oftendunt curiae hic diem nit l- if 
cum in quibus difia Sana cepit pracdicbum Johaunem D.'invirm 0 
ſeum, Sc. Bt prardifii Jabannem D. et Sara dicunt, gud 
ipſi per aligua pracallegata ab executione ſua de debito et damprii 
pracdifis werſus pracfatum T. B. 1 F. B. habende procdud fo 
non debent, quia dicunt, quad breve de ſcire facias pracdiiim 81 
materiagus in eodem conienta bona ot ſufficientia in lege exifnt to 
ad "jor J D. e 8. executionem ſuam-'praedifiam verſes pro ex 
diftes T. B. of J. B. manutenendum, &c. And judgment wn 
was given in the common pleas for the plaintiffs Deum Le 
and his wife. Upon which a writ of error being brought, cep 
it was argued by ſerjeant Hawkins and Mr. Lee for the thi 
plaintiffs in error, that the writ was ill; becauſe no plac thi 
was alleged, where the plaintiffs in the original action were ack 
married, For where a thing is alleged as a fact, and is m- the 
terial, it is graverſable, and in ſuch- caſe it is neceſſary is. 
allege a place where it was done. Now here Sarab's taking fac 
Dodemead'for her huſband is a material fact to intitle then a 
to this. /cire ſacias upon that judgment recovered againſt th 5 
defendants by Sara dum ſola ;/ and therefore a place ought — 


9 | ; | hat B, 
50: la debt brought by A. againſt B. A. declared t 
granted to the plaintiff £-an — A. was promoted 


__ 
* 


to be alleged, where ſhe took him for her buſband. 354-6 


to 2 competent benefice; and wed, that be, us 
A. ſuch 4 time took a wife, and that the annuity u 
arrear before he took this wife, amounting to the ſu 
demanded: and the declaration was adjudged to be naughh 
becauſe the plaintiff had not-alleged a place, where © 
took his wife. Owen 23. Lord Dacre's caſe. In de 


upon an account taken before auditors aſſigned, the 4 


* 
. 


A 


* 
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tion did not allege a place where the auditors were aſſigned. 
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More 527. Mathuris v. Wiftreray, in covenant againſt a pf. 


lefſee by aſſignee of the reverſion of the term for years 
(out of which the defendant's leaſe was derived) the deſend- 
ant pleaded, he had aſſigned his term before the grant to 
the plaintiff, and held ill; becauſe he did not allege a place 
where he aſſigned the term. And Hob. 233. when a ma- 


terial fact and traverſable is alledged, a place muſt be laid, 


where it was done. And 2 Lev. 227. Chapman v. Fother- 


gill, And in a ſeire facias as here, the party intitled to the 


benefit of the judgment marries, a place where the mar- 
riage was, is alleged. Co. Intr. 623. Theſaurus Brevium 
118, 119. This might be good after a verdict, but in 
this caſe there is a ſpecial demurrer, and this defed ſhewn 
for cayſe. 2. It was urged for the plaintiff in error, that 
he had demurred in the common pleas to the declaration, 


whereas there was no declaration, but only the writ of- 


ſeire facias z and the plaintiff below had joined in demurrer 
in maintenance of his writ; and therefore this was a diſ- 
continuance. 


But it was argued by Mr. Reeve and Mr. Strange e contra 


for the defendants in evror, that the juggment was well 


given, And they inſiſted, this was only a ſurmiſe relating 


tothe perſon of the plaintiff, and was but in nature of an 
exception in abatement; and that as to matters which go 
in abatement of a writ only, it is not neceſſat to lay a venue. 
Lett v. Mills, ante 1014. The-defendant pleaded, guod ſuſ- 
cepit ordinem militarem et j iles exiſlit; and it was held, 


there need be no venue, where he was knighted ; for any 


thing that concerns the. perſon ſhall be tried where the 
ation is laid. Jeff v. Sutton ante 8 5 3. And they (aid, that 
the precedents in the common pleas were generally as this 
s. In Officina Brevium 259, & 283. there arguwo ſeire 
ſacias's juſt as this, in the like caſe. 2. As the other 
objeQion, they ſaid this could be no diſcontinuance, for 
though the plaintiff in etror 1 in the common pleas 
wrong, yet the plaintiff below bas not joined in that, but 
has made his de mutter proper and rights And therefore 
they prayed, the judgment might be affirmed. And June 

6th, upon the authority of ſeveral precedents cited,” 

for the ſaid reaſons given by the counſel for the defend- 
ant in error, judgment was affirmed. . And this does not 
with any of the.caſes cited on the plaintiff in errot's 
behalf; becauſe thoſe. were Bf material facts, which went 
deo the point of the action, and did not barely go to the 


perion or point of the-writ, and therefore a venue ought to | 


de leid 28 to them. $9.7 
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1506 - Trinity Term: 13 Geo. 1. & 1 Geo. 2. 
The King againf Thomas Betts. 
s. o. with ſame diffetenee, 2-Seff. Caf. 352, 


T\HE defendant was committed by the commiſſioners 
for licenſing hackney coaches, upon an information 
- exhibited before them by one Timothy. Bower the informer 
againſt the defendant, for that the | defendant the 14th of 
| Fuly 12 Ges. preſumed to ſtand and ply with a coach and 
horſes for hire at Mhitechapel bars in the open ſtreet, within 
the weekly bills of mortality, and then and there drove his 
coach with horſes for hice from thence to places within the 
weeekly bills of mortality, contra formam flatuti, not being 
à perſon licenſed purſuant to the act of parliament; and 
the commiſſioners gave judgment againſt him, that he 
ſhould forfeit 5 J. c. | . Sen TI 


- 


This information was grounded upon 1 C. c. 57. / 3 
whereby it is enacted, that from and after the 24th of June 
1715, no perſon or perſons ſhall preſume to ſtand, ply, or 
drive for hire with any coach whatſoever, hearſe, or coach- 
horſes, or ſhall Igt to hire any maurning coach or coach- 
horſes to attend of wait on any funeral, within the cities of 
London and Wifiminſter, or ſuburbs of the ſame, or within 
ſtt/e pariſhes or places within the weekly bills of mortality, 
except ſuch asghall be licenſed, Ec; under penalty of for- 
- feiture of 5 /. Sc. The fact ſtated by the commiſſionets, 
as proved by the witneſſes, and onſeſſed by the defendant, 
was this, vi. „ „er | . 


e EEE io I 


That the defendant. the ſaid 14th of July; and long be- 
fore, and ever ſince, was/a common ſtage- coachman, uſing 
to drive a ftage-coach between Ba in the county of Mid- 
dlſex, bei place without the pariſhes and places within 
the bills of mortality, and thggſaid I bitechapel- bars in the 
pariſh of Mhitecbapel in the ou of Middleſex, being 
Within che . pariſhes and places within, the weekly bills of 
mortality; and at the time mentioned in the information 
vi, the fald 14th day of Fuly, ſtood with bis ſtage- coach 
dad horſes in the high ſtreet at the ſaid place called White- 
chbapel bars, and plied and offered for hire to carry any per- 
ſon wanting CY to Bow or Straiſerd in his ſlage- 
Coach; and that the defendant then and there took into bis 
tage- coach three perſons, dd catried them thence in 
dis ſtage· coach to a place called Whitechapel turnpike, being 
A place within the weekly. bills of mortality, and there t 
Mi ecbapel turnpike the defendant in the cl from bas. 
chbapel aforeſaid to Bow and Stratford aforeſaid fer down out 
- - of tis ſlage- co- ch one of the ſaid three perſons, and re- 
ceived of him fix pence far bis hire, for cartying him, 4 
3 > ay * 5 
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that the defendant drove his coach from, thence, and carried: R 
the two othes perſons, from-thence to Bay, and there ſer them, ; pe bf 
down, and received of each of them 64. for hire, for, cat - | 
rying idem in, bis. ſtage:coach.; and that the defendant de- 
fore in that day had come with his ſtage- coach from Bow, 
and had not ſet up his ſtage · coach at any inn or at any other 
place, but ſtood with his ſaid ſtage- coach, and horſes in the 
ſaid. high ſtreet plying, as aforeſaid, and had no licence to 
carry perſons ia his ſaid ſtage- coach for hire, | 

'This conviction being removed into the king's bench by 
certiorari, Mr. Abney moved to. quaſh it, becauſe the fact 
ſtated in the conviction was not an offence within the act 
of parliament of 1 G. c. 57+ . 3- nor within any of the 
ads about licenſing coaches, &c. Mr. Reeve e contra for 
the king. But the court were of opinion, this was not 
within the acts; for the deſendant did not ply to drive or 
carry, or drove or carried perſons, only within the weekly 
bills of mortality, but he plied with his ſtage- coach to carry 
them the ſtage he drove, viz. to Bet or Stratford; and 
though the party was ſet down within the weekly bills, viz, 
at Whitechapel turnpike, yet be paid for the whole ſtage. 
But if the defendant had touk leſs than his hire for the whole 
ſtage z in this caſe the court inclined to bg of opinion, that 
would have been wiihin the acts of parliament. 2. The 
court held, that /. 3. of 1 G. c. 57. was made to prevent 
plying. or driving for hire, or letting coaches or horſes for . 
hire, to wait and attend upon funerals, which was not this 
cale, The conviction was quaſhed, June 7, 1727. 

* be 


William Townſend againf Henry. Thorpe. 


"= | h 
HE plaintiff. being clerk of · æhe pariſh of J/arminfler A pariſh-clerk is 
in the county of #ilts,. in Hilary term 1785 moved # ſp'ritual other. 


for a prohibition, to ſtay 2 ſuic againſt him in the court Rn 


held before the. deſendagg, a Mrogate of the vicar general 942. Fits. 274. 
of the biſhop of Sat; for having led a wicked, lewd (3 Jar % 
and debauched life, and for having committed and attempted Plc 6; 


Palm. 672. 2 
to commit ſeveral filthy, obſcene and unnatural acts of Keb. 286. 


neſs and incontinence 3 the libel ſerting out particularly . 48 gt. 
everal obſcene acts committed by him with Nicholas Deane, <q — 1 

Hawking and William Bleek [&ecifying the beaſtly acts Leon. 24. And 
in the libel, which amounted to evidences of attempts to wb ama, 


, rt may de- 
commit ſodomy}; for being a common and notorious — hien for a 


drunkard, much addicted to curſing and ſveating, &c. for 8 
8 © profaner of the Lord's day: and this ſuit was vis ance 445 


Against the plaintiff as clerk of the-pariſh of Warminſter ; Bar 2 


and the libel ſet out the ; niſh him for it 
giſt canon, that all pariſh clerks * 
be of an honeſt and ſober life and converſation ; 12 


and s. c. _ 776. 
intiled A papi * 
Wr for liſe, the' the * fox wh ch he ſhall have it is . 
25 | a | the 


1568 Trinity Term 13 Geo. 1. & 1 Geo 2. 


Townuntxv the ſyit was for puniſhment, and to remove the plaintiff 
Tuber: from the office of pariſh clerk, &c. and this motion was 
pune upon 2 ſuggeſtion, that theſe matters were conu. 
able by the king's temporal courts, r. and that two in- 
dictments were found againſt him at the ſeſſions of oyer and 
terminer for the county of Wilts, for an aſſault with intent 
to commit ſodomy with Dean and Hawkins, for the ſame 
facts charged in the libel. . And a rule being made, to ſhew 
cauſe; it was argued againſt the prohibition by Dr. An- 
drews, Mr. Fazakerley and Mr. Strange, in Hilary term 
1725. and by ſerjeant Chapple for the prohibition. Where- 
upon a rule was made, that a prohibition ſhould go, and 
the plaintiff ſhould declare upon it ; which he accordingly 
did, turning his ſuggeſtion. into a declaration, To which 
the defendant pleaded, to have a conſultation, after taking 
by proteſtation that the plaintiff was guilty of the crimes 
mentioned in the libel ſet out in the declaration, that the 
_ naming and making the pariſh-clerk of the parochial 
church at Warminfler aforeſaid, as often as there was a va- 
cancy, pertinuit et de jure pertinere debuit et adbuc debet to the 
vicar of that church for the time being ; that the plaintif 
before the exhibiting the libel, vis. . June 3 G. 1. by 
virtue of the eccleſiaſtical canons was named and made 
elerk of the — by J. L. clerk, vicar of the ſaid 
church, and that the plaintiff the place and ſervice of clerk 
of the ſaid pariſh-church'dy virtue of that nomination and 
making from thence to this time had held and enjoyed; 
that the defendant Henry, as ſurrogate of the vicar- general, 
Sc. at the promotion of T. L. and R. S. churchwardens of 
that church, traxit in placitum praeditium HWillielmum in prot- 
difta"curia Chriftianitatis de et pro materiis praedi#tis in the 
libel mentioned, before the prohibition delivered to the, de- 
fendant, ea intentions ad ipſum the plaintiff, pro bujuſmodi ne. 
legeſlura ſua pracdicta, pro reformatione mor um ejus, et pro ſalute 
animate ipfius Willielmi, juxta leges ecclefiafticas caftigando & pu- 
niendo, et à loco et ſervitio ſuo * ler ici ecclefiar praaielas 
” amovends, libellando verſus eum 1m cad curia Chriftiamtatis 40 
et pro materiis pracdictis, &c. prout ei bene licuit, &c. apd 
' prays a conſultation. To this plea the plaintiff demurrec, 
and the defendant joined in demurrer. And the cauſe came 
von in the paper this term to be argued by counſel. But the 

r cog counſel for the defendang deſiring only liberty to proce 
_ againſt the plaintiff in, the eccleſiaſtical court, to depri 
him of his office; and the court being of opinion, that the 
plaintiff, though nominated by the vicar generally, w ®- 
titled to hold the office for bis life, which reſolution td) 

grounded upon the authority of 2 Salk. 536. the caſe 
the pariſhes of Gatten and Mekwitch z and that al I's 
offence was puniſhable in the temporal and not in the —_ 

- tual courts, yet there might be a proceeding e 
the ſpiritual court to deprive a clerk of a Horne 

$53 * 
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though they could not proceed to puniſh him for it. Se is 1 reer. 


Siderf. 219. 1 Lev. 138. Slader v. Smallbrock ; proceed- 


ings allowed in the ſpiritual court to deprive a perſon 
of orders he having forged the letters of ordination, though 
they could not have proceeded there to puniſh for the for- 
gery : to preftht the repeating the Jong arguments uſed 


the motion, where the queſtion was made, whether 


the crimes in the libel were not puniſhable only by the 
temporal Jaws, or whether of ſome of them the eccleſiaſti- 
cal court could not have conuſance, which would be unne- 


ceſſary, ſinee ſuppoſing they were all of them puniſhable - 


only by the temporal laws, yet there might be proceedings 

upon them, to deprive the Lias of his office; the court 

gave judgment, that the prohibition. ſhould ſtand as to all 

but the proceeding for a deprivation, and as to that a con- 

fultation ſhould go, Jane 13, 1727. Intt, Trin. 12 Gee. 
„ Rot. 2 * N 
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TS late 1 King George dying at Oſnaburg the 
j * N * 

=. 11th of Junge I, the judges commiſſions by the ac of par- 
ent were to continue in force for Ai months from that time 
wnleſ; ſooner determined by the ſucceſſor. But about the midilt » 
September his preſent Majeſty King George the ſecond gave ii. 
rectiont for paſſing new patents, which were paſſed accordingly u 
all the late king's judges, except Mr. juſtice Forteſcue, whoſe patent 
wat ſuperſeded ; and Sir Francis Page was removed out of the 
common pleas into the king's bench in his room ; and Spencer 
Cowper, Eſq. aitorney-general to his majefly when prince f 
Wales, and chief juſticegf Cheſter (which place he bad granted 

to him by the late king, to be thief juſlice of Cheſter to him, hu 
heirs and ſucceſſors, quamdiu ſe bene geſſerit) appeared ts 4 
writ returnable in chancery the firſt day of this term, command: 
ing bim, to take upon him the degree of a ſerjeant at law, and 
was fworn in chancery, and performed the uſual ceremonies, and 
then by patent was created one of the judges of the cimmon pleat 

in the room of Sir Francis Page, h 


* 


— 
23 


Holliday gain Fletcher, adminiſtratrix af 
Iatr. Trin. 13 t Moſes Fletcher . 


Geo. 1 B. R. : 8. c. Str. 781. 1 Barnard. B. R. 29. 


Rot. 0 
vec ion N an action upom the caſe upon ſeveral promiſes for 
againſt an ad- goods ſold and delivered to the inteſtate, the plaint 


ae declared againſt - the defendant Phillis Fleicher, vid 14 
by bill, if the "niftratic. omnium et fingulorum bonorum et catalorum ju 54 
1 & creditorum quae fuerunt Moſes Fletcher nuper v1”! foi and, 
3 firſt time. tempore mortis ſuae, gui obiit inteflatus, in cuſlodia marr ＋ 
he meptiens him marreſchalcias, c. and then ſets out the promiſes ma — 
. on the inteſtate, &c, The defendant demurred to the dec 
aver ſpecially, tion, and affigned for cauſe of demurrer, that it Þ 
t adminiftra- 
toe or ea to him, Vide Imp. Pr. C. B. 194. 1 Sid. 22%, alleged 


Tn Ae TR.” 2 


SKEET 


Nth, Term 1 Georgii 2. reßis. 
i ulla) ei fait tom- 


ecldfation' dgainſt àn admimſtrator to 


* 


n argued, cat it vas Meged e declaration, tha 


e defendant" was admifiifPtrix? for the plaintiff dectires 
againſt her, aum ratric. e. and that was ttaverſable, 


und therefore Hüfffeient, without allefing, äche infſtratidn 
was committed to her. He faid, that indeed the methbd 
_ bf declaring . % os gt in the tot thon' pleas 


was different, for th&e it is . B. amtaittratot of C. D. 
Ee. ſunmnhfu, uit dd rep HAU F. F but then it che 


declatation the defenddbt is ABr alleged ta be admiäfſtrator, 
a5 Tn this caſe; „ 
miniſtration 'was cochmitted, In be Yethardtion,” otherwiſe 
' the defendant will de deptived of the "benefit Uf traveffid 


and therefore it fhulf' be alleged, that ad- 


that fat, And therefore id a cafe Rtely between Nai Abd 
Helmer it was adjudged,” that à decfatätſpn tgalh ft ad- 


9 


miniſtrator, for want of an 15 that fact, Was in; and 
probably that was the feaſon o 


in 2 Ventr. for that was in the comchon pleas.” The cburt 
having took time to conſider of ig at as her dy gave 
Judgment for the, plalntiff. For they held, tat- fing the 
defendant as adminiſtrattix'Gid pf necety"imFly, war zu- 
miniſtration was committed, to ber N & peNons'can'be 


have” traverſed that fact alleged, tat mne wWas adminiffra- 
ſe to be fulficiently averred, 


The King ver che inhabitants of Aynhoe. 
Nai: HET zen ben 9372 


And f&is 


© cafe of Brkdon'v? Lifter, © 


1 it 


"Meged or thewn, that admin;/fratio miu it fig ub um be- erer 
"rum, c. unquam commiſſa ſuit, w_— yatm mtr opelitameon prireuka - 
" of dinarium officialem aut alium dfficiart 

ie. Cc. The "plaintiff jolbed in demurter. Aud 
Mr. Mn for the plaintiff admitted; that aplaititiff was 
not oblige in his" 

ew by "whom 48thiniftration was commltredz beczuſe' it 
did not poſſibly lie in bis knowledge, who granted admini- 
ſtration. But then" the plaintiff ought to allege,” that ad- 
miniſtration was committed to the deſendant. 
"the caſe of Ruten V, Lifter, 2 V8. expreſs in point; - 
"Where it was held by the court,” that the dmifſion' of the 
' alleging, that letters of adminiſtration were committed to 
"the defengatit, Was incurable; But Mr. Thie for the 


W © juſtices of peace; dy-their) order under their A ſervice for « 


year unab- 
and Elizabeth his wife from the pariſh of Abenden — — 


if any of 


Boſe hirings was for = year, R. acc. ante 426. Fort. 316. x .f. Cal. 6. pl. 3. 226. pl. 483. 


Vide Burn's Pe Sertiements, vi. 14k ed. vol. 3. . 391. 40. 


1e Mich. Term 1 Georgii 2. fegis. 
* n Fee to the patiſh of 

Annes. in the county orthampton, as the place of their laſt le 

| ſettlement. From which pat 8 of Amb 

appealed. to the next quarter ſeſfions of the peace held for 

me county, of Bucks, 3 Octeber* 1927. where: upon hearing 

[the order of the two juſtices it was confirmedz in which 

. order of confirmation. the fact was ſtated ſpecially, to the 

intent a certiorari might be brought to remeye the orders 

into the king's bench, that the opinion of that court might 


de had tbereupon, And the. fad ſpecially ſtated was this, 
. viz, that the faid T ears fi 


id Thomas Edmond: about fourteen years ſince 
_ was, hired for n year to Abrabom Wrighton at Hubs, and 
- . ſerved. him the ſame year, and receiyed bis year's wages, 
and afterwards at t 1725 went to Mr. Then; 
- Potter at Biſſeter in the county of Oxon, to be hired; who 
told him be would not hire him then, for that he cxpeRted a 
_ man-ſervant_ ib three weeks; but if he the faid Thons: 
. Edmonds would ſupply the place of ſuch man - ſervant till be 
came, then he the ſaid Themas Potter would pay him for bis 
. time: whereupon the {vid Thomas Edmond; entered into the 
ſervice of the ſaid Thomas  Fqtter, and lived there till rear 
. Chrifimas following, and then was hired to him and ſerved 
dim at Biſſcter till Michaelmas then following; and then at 
' Michaeimas 4726 de was bired at Biſſccer aforeſaid for 1 
Fear to bis Taid maſter Natter, and ſtayed in ſuch ſervice till 
. the Afidummer following, ind no longer, Theſe orden 
| being -accordingly removed into the [king's bench by cr- 
_ Horaris it was argued.by Mr. Lee for the defendants, that 
: the order ought to be quaſhed, Thomas Edmonds appearing 
to be. laſt ſettled at i becauſe, though the fature 
requires a hiring for a year, and a ſervice for a year, it does 
. not require 2 hiring and ſervice ſhould be under the ſame 
K ebe. Aud he felied upon the cafe of the inhabitants 
_ of Brixbemall and Waefthanning, 10 Mod. 287. 1 Sf. Co: 
92. . 2 8. 23 the very caſe in ER where it 
wa re "and ſettled, WI. 1 Geo, 1. B. R. when the 
eur of Macclesfield was chief juſtice, Mr. Reeve « canto 
_ argued, that it did not r, Edmonds was ſettled at 57. 
fer; becauſe he inſiſted, he ought to be hired for a yer 
and ferye that year, And he faid,: it had deen held between 
the inhabitants of Rudwick and Dungſolu, Salt. 535 de, 
e Rem. 2. that if n pbor man is hired for half > year, 10 
ferves that half year; und then is hired to the ſame maſt 
for another half year, and ſerves that half year , 2/0 
that would not make a ſettlement. But the court uch 
tte authority of the caſe of Brightwell and N bann held, 
- ©, © _ _ - theſe hirings and ſervice did make a ſettlement; for he wn 
Wer, d Fab IT a year, und ſerved n year. And the orders wei 
K N 8 qu Paths Be 1 1 * 
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\HE plaintiff brought an action of debt on a bond, let. Hil. O. 2. 
as executrix.to. her huſband, againſt the defendant B. R. Rot. 


* | Pilmy in the common pleas.  Pilmy confeſſed the ac- . No objeion can 


tion, whereupon judgment was given for Zee. Upon juagment by de- 


which judgment Pil brought. a writ of error in the king's fault becauſe an 
beach, and — error by his counſel Mr. Parker, _ — 4 
that this action was brought by the plaintiff as executrix in be — in 
the dub and detinet whereas. it ought to be in the detinet the detinet only 
only, But to this it was anſwered. by Mr. Draper, that — mg 
this. would be aided after. verdict by 3 Oxford act. 1 Lev, net. Vide ante 
250. 1 Sid. 379. Frewin et ur. v, Painton, And the act 1357. 2 Sid. 
of 4 Ann, c. 16. 2. extends all the ſtatutes of jeofails to _—_— 
Judgments to be entred upon confefion, . And of this An executor 
oy was the court, and judgment affirmed, Feb. 8, cannot prope 


+: debet and deti- 
net. R. acc. 
nutte 698. 1391. 


Carter ven Jewell. 

2 E defendant was took up upon an eſcape warrant 

1 made by my brother Forteſcue. And, a, motion was 

— to diſcharge. him and the warrant, becauſe be was 

Fart upon it the Gch of January inſtant; and my brother 

cue was removed from his office of judge of the king's 

P i in Ofeber before ; his patent being determined upon 
demiſe. of the late king. And tile perſon was diſ- 

charged, and the warrant alf... 4. 
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mum Term 1 Georgii 2. regis, 


* The King ver. Sir Edmund Elwell, Joſeph 
Hillers r Daniel Monty Eſq. 


$ TY 3, C Str. Rar i” 
8. ie ee aökake 2 


I juſtices of the T. HE defendants were convicted upon view of three 


— 72 2 juſtiges « of the peace in Kent, of à 'forcible detainer; 


ble detainer they an were; comm̃itted by them to Maidſlone gaol, till they 
| ought ag the ſhould pay a fine to the king. Upon which they ſued out 1 


fi 
um. ceertioruri to remove the conviction into the king's bench, 


The commit- und a Hu rorpu to bring up their bodfes. -Phe convie- 
ment of. a man tion returned was, Kant. . Memorandum, ' quod 15 Hh 
3 . . 9. 1. apud Beckenham in comitatu Kantias Elixabetla 
Gang Fabrice ty a le A 
Lowe ol bi B. PUB, „ N. P. tribus jiſſiia- 
A. ir, + qued 1 Elwell nuper de London Bur. I. B. 
Ware de Sbm. OD, B. i mung put *Blitabithae,” ot #xiflens dim 
mnitrnent, illegal; 2 ipſau Ehe abt E. voratum Langley Henſe, fiu- 
Vide over. L. Nun fab purbeb He B. radium" april, ſunt et hin 
r pr edits; thde"rttr 'B" B. tempore n- 


175 28 problitti* fait i fta uf ds Where tertemtnts ipſnus H. l. 
62 50 | tr mind vitat N icite cjerrrxunt, espuler unt et amm, 
N *Tſſhagium 147 b in RHauberhe Ei fllitite mani fort u 
roots i eee een „e bahnt tab ih dbtniimt, contre fm 


<A eee cafe Mitt . fret det, alen, f. f f 


Fut, eile ram I . 1 parvchium de h. 
n ru petit nobir fen jufticfariis 'ehi}lentihu 
' 1 oP 1 ae, vumedium — += te fer mum flatuth 
eee. i eien Tate 1" tot per not prarſatu jo 
e 55 ane . HEB: area 5. B. iW2 


419% bis 1493S 2 praedicti ad meſſuogium pracdifium pe array aut 

in, et adtunc et ibidem mvenimus we videmus praefatss I. 

es d 46-D. if, 182 oy vi et armis, tl, 

_ forti et erm 1 eee forman fate: 

hor Lye mon caſu 2 et. prev prout ipſa eadrm Elizabeths 

— PRI ole Quits e lte confuler abun of PX 

ratſtos® faſticiarios, "quod —— Zamundus 

IST —.— — rin detentiont e. 

per viſut neftros pr net ibm ut proefer 

*babires” Corbin ven Her ram — — — 
uruif pratdiett; quo no prurſati guſlic 

—— BF 4 4 A 1 

e nm E. E. I. B. of D. A bono, ekiftentes, d fie 

ber corum convifius exiflens, fuper viſus ne/1r0: * w—_ 

d, manu forti ditentione praadicta ut proefertur, pf * 

prragutos . jufticiaries committuntur, et quilibet 22 * 

mittitur, ad goalam di#tt domini regis comitatus pr acii 

Aa lone in comitatu Kantias praadicto, prorimam 4 


| Pracdiclum meſſuag ium W ibidem remanſur! 1 


* oY Fro TORTS TP TS - gr HS 


feerint, at guiliber corum finem fecerit dicte domino regi pro ef- 
Dee, guide proemif a 
pragditts hee 2 fagmus recordum : in cujus rei teflimonium 

nos praefats E. B. bar! P. B. et . P. arm” juſticiarii prae- 

d huic recards manus neftras et figilla noſtra — or apud 
 parechiam.de Beckingham prasdictam in cymitatu Kantiae prac- 
dide dicimo guinto dis Septembris anno regni dicti domini regis 
py OO 

-4 . * g 


a 19 « E. Bettenſon, 
N A: P. Burrel, 
> 1% . ba W. Paſſenger. 
- Exception belag taken to this. conviQion, that it was ill, 
becauſe. the commitment was of the defendants to gaol 
ibidem remanſur. till each ſhould bave paid a fine to the king; 
and the juſtices of the peace have aſſeſſed no fine; ſo that it 
amounts to an indefinite commitment to priſon, which is 
illegal. Agaiaſt which it was argued. by ſerjeant Whitaker 
for the king, that this court might aſſeſs the fine, and ſo the 
lid in the caſe of, the King v. ur, 1 Keb. 585. But as 
to that caſe the court ſaid, the party ſubmitted to a fine, a 


And the judges were all of opinion, that the juſtices might 
and ought to ſet the fine, they being beſt appriſed from 
their view of the nature of the offence, and. that they need 
not go inſtanti ſet it, but might gdjourn for a little time to 
conſider of the fine. And zale Pay 

ice Holt held ſo in the caſe of the Queen v. Leighton warden 
of the F. They held alſo, that if a certiorari came to 
them, they might proceed to ſet a ſine, and compleat their 
judgment, and it would be no contempt, And therefore 


. 


ants ſhould lie in priſon till they pay their fine, and no fine 
was ſet; the conyiction was naught, and was quaſhed, and 
dhe defendants diſcharged February 18, 1727. 
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very ſmall one being ſer, upon the circumſtances of the caſe. 


ze laid, lord chief juſt- 


they all held, that this commitment being, that the deſend- 
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v. 
Epwaiks 


[ir | 
2 George Turvil agaigſ Steven Aynſworth. 
— eee exception. Str. . 
0 N E defendant gave the plaintiff a note under his 

; vin. ren 1 „ 720, I promiſe to 
e Ns of Mr. way de AN 800 J. South Sca 
£r1th on the 3iſt Moy 1721. and pay him or his aſſigns 
1 . for the ſame; witneſs. my. hand Steven Lynfwor ub. 
. — plaintiff gave the defendant. the like note, promiſing 
7 me afer, Ge. And in an action brought upon this pro- 
n po Ne plaiotif clared, that the defendant in conſider- 
— a hat the plaintiff had promiſed to transfer to the de- 


| % * the. 31ſt of May 1721. 800k'in capital; funds 
N | 15 | _ gubernatoris 
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Hilary Term 1 Georgii 2. regis. 
gubernatoris et ſocictatis mercator um Magnae Britanniae neqeti.- 
antium ad maria Auſtria'ia et alia loca Hericas et pro incita- 
tiont piſcationis, Anglite vorats South Sea ſtock, promiſed to 
accept it, and pay 56001. Wt. Upon nen aſſumpſit pleaded, 
the . cauſe came to be tried before me laſt Trinity term at 
_ Guildhall; and upon the trial the defendant's counſel took 

ſeveral exceptions, | 1. That the contract, though regiſtred, 
was not regiſtred according to the act of parliament,” x3; 
That there was'not proof of a proper tender by the plain- 
tiff to transfer, &r. and, 3. That the plaintiff had miſtook 
the name of the South Sea company, for there was no ſuch 
word as Fuftriatia for South but the proper Latin word was 
Auſtralia, Whereupon it was agreed, the plaintiff ſhould 
have à verdict, with liberty for the deſendunt to move for 1 
new trial; if the court of king's benen Mould be with him 
in any of his exceptions. "As to the twö firſt I was clear of 
opinion upon the” trial,” and fo was the court of king's 
bench upon the ſubſequent motion, 1. that the contra Juc 
was regiſtred according to the act, the "plaintiff having re- the 
giſtred that note which the e though be had Citi 
not regiſtred the note he gave the Yefendant, it being out tha 
of his power, the defendant having that in his cuftody: 2. 
that the evidence was'# proof of à proper tender to trans- 
fer, c. But then 38 to the third exception, it being moet of. 
in the King's bench and ergued by counſel on both ſides, prot 


( Vide Doug!, the (a) burt was unanimous of opinion, that the plaintiff of |; 


184. N. 25. 


corporation being Tet out with an inſenſible and improper 


had failed in proving his declaration ; for the evidence being 
of a promiſe to accept Seusb Sea flock, and the name of the erroy 


word, viz.” AuftriaP inſtead of 'Auftral” did not deſcribe thut 
corporation, and by conſequente” the agreement ſet out i prom 
the declaration wis to transfer a different ſtock from that 
which yas proved by the evidence. © And they held, t 
if the word AuftriaP wat rejected, ab the counſel for the vr 
plaintiff would have it, that would not belp the plaintiff; vir 


for then the corporation deſcribed would be, the govern larati 


part of whoſe ſtock was provyd to be agreed to be any 


Intr. Trio. 1 © 


Geo. 1. 3. R. 


Rot. 304 ho 


A count Rating _ 
that the dead - 
ant was indeb' ed 
to the plaintiff 

ia 10 J. and being 


- 


ſ-, would pay to „ NS 4807) -07 "4 | 
+ © - * .-44- 8 2 * - . , 
omitting promile, 1s bad. „„ 4 * an . 10 413 * «Ws o 8 plinif 
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1 


and company of merchants trading to the ſes and other 
places in America, &c. but wpuld not be that corporation 


ferred, and the verdict was ſet aſide, and a new tral 
granted, February the 7th, 1727. i 1 


68. C. Ser, 793. 3 „„ 8 


72 plaintiff below) Willita Los brought an 240 
upon the caſe againft Richard Welch in thereon 
the 


pleas, and declared upon ſeveral - promiſes; ad 
count was, that the defendant Welch was indebted de 
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plaintiff in 10 /. for goods ſold and delivered, et fic inde L 
indebitatus exiflens idem Ricardus poſftea, ſcilicet the ſame day Wies. 
and year at, &c. pracdias decem libras pragfuto Willielmo cum 

inde poflea requifitus efſet bene et fideliter ſolvers et contentare 

vellt. There were other counts in the declaration. The 

defendant let judgment go by ml dicit, and after a writ of 

inquiry executed and intire damages found, judgment was 

given for the plaintiff, Upon which the defendant Welch 

brought this writ of error. And Mr. Parker for the plain- 

tif in error took an exception to the declaration, becauſe it 

was not alleged, that the defendant promiſed the plaintiff, 

that he would pay; ſo that there was no promiſe by the de- 

fendant, which was the foundation of the action. And he 

cited 1 Lev. 164 . Buckler v. Angell, as a caſe adjudged in 

point. In aſſumpfit the plaintiff declared, that in conſider- 

ation (hat he would ſurrender a term, the defendant fo/vere 

vellt 10l. after verdi& for the, plaintiff upon non afſumpſit s. C. Rm. 23, 
judgment was arreſted, becauſe no promiſe was laid, and 1 Keb. 878, 
then no iſſue was joined. "The ſame caſe, 1 Sid. 246. He 

cited allo Ce. Eüx. 913. Ney 50. Law againſt Saunders, - 

that after a verdict it would not be good. 


Mr. Clive for the defendant in error relied upon the caſe | 
of Ree v. Gatehouſe,” ants 145. where in caſe upon ſeveral 
promiſes, in the ſecond count there was an omiſſion as here 
of laying a promiſe by the "defendant, and yet the court 
held it good, and affirmed the judgment upon the -writ of 
error brought. He cited alſo 1 87. 306. Bedford v. Uſing- 
ton, But the court held,” that the caſe of Roe v. Gatchouſe . 
did not come up to the preſent caſe, becauſe'there was a 
promiſe laid in the firſt count, and it is upon that the court 
there laid great ſtreſs, and ſaid that the nominative caſe ' 
ſhould go quite through, but here is the deſect in the firſt 
ount, And the caſe of 'Buckler v. Angell as reported by 
Lrvinz is the very caſe, And therefore they held, the de- 
ation was ill, and judgment was reverſed, Feb. 6, 1727. 
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Cav 1, mh 5 The King ver/. Thomas Hayes. 


ba- N indiment was found 20th Feb, 1726, at Ha 


et If the de- Hall before the juſtices of cer and terminer for Il 
—— adllaſex againſt the defendant and one William How, 


out the if prive, for that ahey intending to defraud the executors of Final 
5 Lengbotham of 124 oth of Ofaber * 720. 2 
ſiom! writing vocatum a purporting to be an obligatory with 
roll al . in ns A the hand and ſeal of the ſaid Edmund Longines, 
— > — to bear date the 18th of Jn 1718. to the faid Tha 
aot the benefit of Hayes, in the penalty of 560 4. with condition to pay 260k 
the variance, be on the firſt of December next following the date, &c, theo bf 
Bee” 1 br, indictwent proceeds, that the 8 preſent * 
nard. B. R. 31, \ Oatns, . a . wy U 
5 R. their ths, that the two deft ants 2 vis, 
$9. ſaid zoth of Ofober- 1520. did-publiſh the ſaid writing 
5 jad ny. nn HY by them forged as. aforg(aid as true bond, Ce. Th 
verdi@ which mam fatut. Sc. theo, the indictment goes on, r 
ee ene e he fd 29d of See ae 
3 ter warde, ſcilicet, the ſaid zoth of OZoher ans wit 
matterput is radiale geddes [.00t ging hn Yale fabricatun jr 
ante 324. 3 Lev. purporting to be made u. * and and ſeal? is 
$5 Str. 2089. Bamund Longhathom, and to bear date. the 67 Ur 
neſt 


* . 


. nee. Gilb. C. B. 1718. to the ſaid Themas Hayes, in the penalty 
1 condition to pay 280 l. upon the 1ſt of Decent 
2 Ea. vol. following the date of that writing, did publiſh, —_— 
2 2 161, If a to be forged, c. contra for mam flatut. EG The 1 
- ſpecial verdi® ants removed this indiétment into the king's beoch if 
— — tiorari, and pleaded not guilty; and the cauſe came 
fences finds fats trial before me the ſitting after Trinity term 1727 
— which pove »* upon producing the forged bond in evidence, it war 
of two, and refer upon by the defendant's connſel, that there was 3 
it to the court is 

; indiAment, it ſhall be conſidered 20 Sodiog hu wn 
3 7 . 3 8. C. * 1 Barnard, B. R. 45. Wh 
ports alius. R. acc, nnte.'119. D. acc. Dyer, 90 b. Hardt. 173. an an in * 
and publiſhing a bond, the diRtringas may be to make « jury between the king 3 1 
de qui buſdam tranſgreſſionibos, contemptibus & falfis favricationibut. 5. C. 1 10 6 
— if a ſtatute direct — a a 1 an 1 bee e . 
ot het wi i l t 6 cults 5 an . 496 
in N he Ene convicted, 2. Whethec a pe ſon convicted in B. R. _— how if 


1iable to pay ſuch coſts and damages, 5. C. 1 Barnard. B. R. 143+ And if 
2 
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variance. between that produced in evidence and that laid in 
the indickment ;; for it was laid in the indictment, in quo 
quidem ſeripte mentionatur pracdictum Edmundum Longbotbam 
Note, he bad not befote been ſet out to have been of any 
place per nomen Edmundi Longbotham de Limehouſe in parochia 
de Stepney in cemitatu Middleſex ; but the bond produced in 
evidence was, Edmmdum Long botham de Limehouſe in peroch. 
4 Stepmey in comitatu Middleſex z whereas peroch. does not 
ſignify a pariſh, nor is there any ſuch word, the conſequence 
of which would be, that he is deſcribed to be of a different 
place than he is mentioned to be of in the forged bond; 
and therefore a material variance. But the counſel for the 
king, not adtnitting the variance to be material, alleged, 
that the defendant having removed the inditment by certi- 
trari, made up the record and brought it down; and that 
this was not thus in the original indictment, but the record 
was made up wrong on purpoſe that he might be acquitted; 
for the counſel for the proſecutor ſaid, they were inſtructed, 
that the original indictment was in perech. and ſo agreed 
vith the forged bond produced in evidence, Whereupon I 
propoſed, they ſhould proceed in the trial, and if the jury 
Would be of opinion, that the defendant did forge the bond 
produced in evidence, they ſhould find a ſpecial verdict, upon 
which the variance would appear, and if material the de- 
ſendant would have the benefit of it, and the proſecutor 
would have an opportunity to apply to the court, and try if 
it could not be ſet right, ſuppoling this fault was made in 
the record of ai privs contrary to the inditment by the 
defendant or his clerk in court. Upon which the trial 
went on, and after a good deal of evidence of both fides 
(but the firength of the evidence was. clearly with the pro- 
ecutor) the jury brought, in their verdict, that the defend- 
ants were guilty of forging the writing purporting the bond 
Fenin evidence; and thereupon they found their verdict 
(pecially, that the defendant might have the benefit of the 
"ariance, Ge.  Aﬀterward in Hilary term 1727. it was 
moved on behalf of the proſecutor o this cauſe, that the 
1 privs roll might be amended by the plea roll, and the 
word parach, in the indictment in the vi prive roll made 
dach. as it was in the indictment upon tbe plea roll, the 
record having been made and carried down to trial at ni 
Iu by the defendant's cletk in court, as was ſuppoſed, to 
Focute an gequittal. And after hearing counſel on both 
court made a rule for an amendment accordingly, 
- anc 25, 1727, whereby there was no variance between 
1. . Len bond tet out in the indiAtment and that found in 
2 verdict, remaining upon the record. And now 
4 term the cauſe was ſet down in the paper to be argued 
en be ſpecial verdict, which ſpecial verdict was this; the 
12 foun „ that the defendant 3oth of October in the in- 
ent mentioned, at the place in the indid ment laid in 
mo of Middleſex for that purpoſe, did forge gudddam 
$ 7 „ 
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Rez 'ſcriptum ſuper papyrum, Anglice vocatum a bond in verbi; lum 
Harze. Of figuris ſequentibus, viz. Noverint uni ver, &c. and fo find 
it in haec verbs, with the condition, exactly as laid in the 
firſt part of the indictment; and then the jury farther find, 
that, the defendants afterwards, viz. the ſaid oth of Oar, 
Praedictum faiſum fabricatum et controfactum ſeriptum ſuper pa- 
rum in verbis liter is et figuris praedifiis ut praefertur, epi gi 
at ſpeciſicatum by the ſaid defendants wut praecfer tur, forged, 
falle et ſcienter at the place lad in the indictment for that 
purpoſe in Maidleſex did puvliſh : but whether upon the 
whole matter. the defendants or either of them are «& 
is guilty de trangrefſine contemptu falſo fabricatione it nul. 
Fetus a pracdittis in indiftamenta praeditlo interius ſpecificatis mu 
et forma as by the ſaid indictment Pn them is ſuppoſed, 
or not, the. jury, are ignorant, and pray the advice of the 
court; and if the court ſhall be of opinion, they are guilty 
or either of them is guilty de tranſgreſſione contemptu faſſ fu 
bricatione et malegeſlura ANN then they find then 
guilty; and if the court ſhall be of opinion, they are nt 
guilty, Sc. then, they find them not guilty, Sc. Andit 
was argued by Mr. ſerjeant Eyre and Mr. Fazaterly for the 
defendants, that no judgment could be given againſt then 
upon the verd t,, becauſe it was imperfect and incomplete 
ivaſinuch as that in the indictment three diſtinct offence 
9 ante are charged, 1. That (a) the defendants forged the boot 
2  ,_ - dated the 18th of June 1718. 2: That they publiſhed that 
very forged bond. 3. That they publiſhed quoddam ſeriptin 
| falſe ſabricatum 18th of Fune 1718, knowing it to be | 
which muſt be took to be a different bond from that chat 
to be forged in the beginning of the indictment. It is 
| ſaid idem ſcriptum, but gyeddam, which muſt be took to K 
; | another than what was mentioned before. But as to thu 
| laſt offence the jury have found nothing, for they only fd 
that they forged. quoddam ſcriptum, Ce. and ſo (et o 
2 (which now, ſince the record is amended, exact) ag 
- -  With-that firſt ſet out in the indictment) and that they lr 
| liſhed that forged writing c. and, then make the gen 
concluſion : but ſay notbing as to the defendants publiſh 
the laſt writing, knowing it to be forged ; but 35 to thuh 
| they ought to have found the defendants not guilty, 
they cited ſeveral caſes to prove, that a verdiQt tht 
- but part of the matter put in iſſue, and ſays nothing 
*  thereſt, is inſufficient ; becauſe the jury have not if 
whole iſſue; as in an information of intruſion into 1 * 
ſuage and 100 acres of land, on the . iſſue ol 
find the defendant guilty as to the land, but fa NA 
to the meſſuage ; tis is ill for the whole. 7 4 
4. and, the judgment given upon that verde Nat 
reverſed. , 80 Cre. Elia. 133.  Finymere v. ST. 
bor 71, 135. 44. on mil debet the jury found © 
defendant owed 64. 1 36. 4.4. but ſaid nochn $ 
- the reſt; after judgment given for the plains wn 


wy 
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ment was reverſed. So if ſeveral iſſues are joined, and the Rex 


rr jury find ſome of them well, and as to the others find a ſpe= H. 725 
the cial verdict, which is imperfeQ ; a venire facias de novo ſhall | 
ind, be granted for the whole. 2 Roll. Abr. 722. pl. 19 They 

* cited alſo caſes where upon deſects in the ſpecial verdict, a 

wh venire facias de nave ſhould iſſue ; as Cro. Fac. 31. Auncelme 

ſo v. Auncelme., In treſpaſs for entring into lands, &c. the 

gel, jury quoad parcellam tenementorum find a ſpecial verdict, and 

that fa nothing as to the reſt ; a venire ſacias de nous iſſued. To 

the the ſame purpoſe is Cre. Jac. 113. Woolmer v. Caſlen, à d 

Tay Cre. Jac. 653. Trefwell v. Middleton. They urged farther, 

* that in this caſe there was no fact ſound, that could be ap- 

i plicable to the publiſhing this laſt forged writing, what is 


found being applicable to the firſt ; and therefore the court 
bave no foundation to conſider of this laſt offence, though 
the verdict is ſpecial. And for that 2 wg i 86 Street v. 
Sir Mall. Roberts, was cited, where it is laid down, that 
in all ſpecial verdicts the judges will not adjudge upon any 
matter of fact, but that whjch the jury declare to be true 
by their own finding, and therefore the judges will not ad- 
judge upon an. inquiſition' or aliguid tale found at large in a 
— verdict; for their finding the inquiſition does not 
affirm, that all in it is true. They concluded with citing | 
3 Lev. 55. Graves v. Morley. Treſpaſs for taking his 
coat and cloak ; on not guilty the jury found a ſpecial ver- 
dict, that the defendant being a conſtable took the coat for a 
tax, but ſay nothing 3s to the cloak; and the court held the 
whole was diſcontinued. And therefore they inſiſted, that 
in the preſent caſe the whole was diſcontinued, or elſe that a 
venire faciaz de nu ought to iſſue ; but that no judgment 
could be entred on this ſpecial verdiR againſt the defendant. 


On the other fide it was argued by Mr. ſerjeant Sheppard 
for the king, that the court might and ought to give judgment 
againſt the defendant ; for tho? he agreed many of the caſes 
put by the counſel for the defendant to be good Jaw, yet in 
this caſe, 2s. the defendant's plea goes to all in the indict- 
ment, ſo does the ſpecial verdict; for their concluſion is, 
whether the defendants. are guilty de tranſereſſionibus contemp- 
thus falſo fabricationibus et malegefluris praedifits, &c. and 

a the court will judge, whether the defendants are not 
5 of the whole, or of what part thereof they are. not 
The court agreed, that the caſes cited out of C. L. and 
= Elz. are certainly law ; for if a jury finds but part of 

matter put in iſſue, and ſays nothing as to the reſt; the 


* 2 


judgment is given ; but if jud is gi ſ 
TRI en; but if judgment is given upon ſuch 
erde. it ſhall be reverſed. So if a ſpecial verdict is im- 
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offences, and not guilty as to the laſt, A 27, 1728, 


At another day Mr. ſerjeant Eyre moved for the be. 
And his exceptiog 


- ay 
ent, 


þ 


have been, i itd tranſgr i i gr 

3 en, is placi e, fac 
r $0 2 Lev. 85; Gunter v. Clyfnih 

roofed 

produced was in placige tranſgr/ffients ac,etiam biliee 2 

this was held f — And i ecken 


+3 13-3 ggrres gers sage sean 


| te mnridices between the indictment and. difiringes 
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are 2 
incurable But the maſter and clerks of the crowo office 
certifying "the court, that this was the. conſtant form of 
mabiug out the- 4/ringas in ſuch caſes; that their pre-. 


it would overturn' all their judgments after verdiQts for miſ- 
demeatiors and fotgories, Gt. the court over - ruled the 
exception. 8:24 


* 
9 


The defendant Themas Hoyir was afterwards brought up 


moved, that as this indictment was founded upon the ſtatute 
of the 5 El. c. 14. judgment muſt be given againſt the de- 
fendant Thomas Ha (Wiliam Hayes not being in cuſtody) 
ing to that ſtatute, and that Jobn Lengbotbam their 
being the. party grieved, ought to have double coſts 
and damages. For by the 3d feet. of 5 El. c. 1 it is pro- 
vided, that if a perſon is convicted for forging a bond, or 
of publiſhing a forged bond knowing it to be forged, that 
then he ſhall pay unto the party grieved h double coſts and 
damages, to be found and aſſeſſed in ſuch court, where ſuch 
conviction ſhall be, c. And now the conviction bein 

in this court, they. inſiſted, the court ought to find — 


vil v. Hind, and 2 Brewnl. 49. where they were aſſeſſed by 


could, or if they could, what methods they ſhould take 


to find and aſſeſs the damages in this caſe. For by the 24 


Aid. of that ſtat. of 5 E. c. 14. which inllicts the penalty for 


cedents were all ſo, andl that if this exception was allowed, 


for judgment. And Mr. ſerjeant Chapple and Mr. Kally 


alleſs the damages ; and cited for that, 3.48 171, . Grtd 


tho. court where, the party was convicted, viz. in the .. 
ſtar chamber. But the court was in great doubt, whether + 


forging or publiſhing a falſe deed, whereby another's free- 


bold ſhould be moleſted, &c. it is enacted that if any per- 
ſon ſhould thereof be convicted, either upon action or 
ions of forgery of falſe deeds to be founded upon that ſta- 
tute at the ſuit of the party grieved, or otherwiſe according 
to the order and due courſe: of the laws of this realm, or 
upon bill or information to be exhibited into the court of 
far chamber according to the order and uſe of that court, 
be ſhould pay unto the party grieved his double coſts and 
damages, to be found or aſſeſſed in ſuch court, where ſuch 
conviction ſhould be, &c. then by ef. 3. which fixes the 
penalty for forging a bond, &c. which is the preſent caſe, 
it is enated, that if any perſon ſball be convicted by any of 
the ways or means aforeſaid, he ſhall pay to the party griev- 
ed his double coſts and damages, to be found or aſſeſſed in 
court where ſuch conyiction ſhall be, &c. So that by 
the plain proviſion of the ad the ſtar chamber had pawer to 
_ — —_—_ aſa coſts, 2 2 that, the caſes cited 
ded, 80 in r alle deeds the jury migbt 
give the damages, &«. Bur — — 


: ut in an indictment no damages 
were to be given at common law; and therefore ſince js 


Vide r Wut. 
20, 78. Bl. 43. 
Burr. 1636. 

3 WiC. 35. 3. 


T. R. 79. Burr. 


2017, 1731. 
3 Wilk. 33. 


ing very defirous to have judgment, they waved the con- 


: that he ſhould be ſet upon the pillory at Charing Creſi ſuch a 
day, and there have one of his ears cut off, and ſhould be 


| ears was cut 
\ ; 
+ To - 4-% 


ure. 40,1481, preſcribed by the *t were purſued. May 25, 1728. 


5 eaſe nor precedent had been cited or produced, where da- 


mages have been given by the court upon ſuch an india. 
ment; the court thought it required conſideration, whether 
it could be done, and by what methods they ſhould inform 
themſelves what the damages were, &c. and that therefore 
this coming on towards the cloſe of Trin. term 1728. if the 
proſecutrix . inſiſted upon the damages, it muſt go over till 
the next term. And thereupon the proſecutor's counſel, be. 


fideration of the damages and coſts, and prayed their judg- 
ment as to the reſt according to the ſtatute. Whereupon 
judgment was given againſt the defendant Thomas Hayes, 


Impriſoned for one whole year without bail or maiopriſe, 
And rea}. he did ſtand in the pillory, and one of his 


585 3. C: rather more at large Str, 797. | 
BR ULE upon hearing counſel of both ſides was made, 
to diſcharge the defendant out of execution by virtue 
of the ſtatute of 7 Arm. c. 12. it being made appear to the 


court, that be was a domeftick ſervant of the envoy from 
the elector Palatine, viz. his ſecretary, and that all the ſteps 


* 
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Edward King and Judith his wife ver/. Tho- b. mn. 


Geo. 1. B. 
mas Jones. Error. „ 
| 8. C. Str. $15. 2 Barnard. l. K. 20. | 
THOMAS nes brou ht an action upon the caſe 1q,, nin i 


upon ſeveral promiſes in this court by original againſt dest gin 
the defendant Judith as a me ſole by the name of Judith 1 
Parnell; and declared that ſhe was indebted to the plaintiff fen, e »ypears 
22d of Qqber 1726. in 2031. Cc. for goods fold and de- —— 
lvered, & c, The defendant Judith pleaded in this man- ——— 
ner; et prasdicba Fuditha King quae arrefiata ſuit per nomen without her 
Julitbar Parnell by her attorney pleaded now afſumpſit. Upon bab. 
Which iſſue being joined, at the aflizes a verdict was found 
for the plaintiff, for g1/. 18s. and coſts 40s. Upon which 
judgment was given for the plaintiff Jones for the damages 
and colls ge increments in all 631. Thereupon an ent 
was made uppn the record, that die Lunae in tribus Poſe 
thae 13 Geo. 1. veniunt quidam Edwardus King & prae- . 
4e Fuditha in propriis perſonis ſuis, and produced a writ 
of error de et ſuper praemiſſis pracdifiis, which writ fol- 
lows' in bare verba; which was 3 writ of error directed 
to the juſtjces of the king's bench, reciting that in recordi 
tt proceſſu acetiam in reddigione judicii loguelar quae fuit in curia 
notre, coram nobiy inter Thomam Jones et Tuditham wuxorem 
awardi King per nomen Juditbar Parnell, Wc. poftrague, c. 
veniunt pracdifti Edwardus King et Juditha 172 nomina Ed- 
ward: King et Tudithae” urorir cjus by their attorney, and 
affign for error, that it n the ſaid record, that the 
faid-7 udith comperuit et placitavit in placito pracdifte ut femina 
ſola per atternatum ſuum, uli in falls calem Juditba tempore 
comparentiae et placitationis prandicio fuit cooperta cum iffo prac- 
fats Edwarde King vir fas, viz. apud, Sec. et fie rademFu- 
a tempore comparentiae praedifiae non facere ſeu nominare 
"quem attornatum nec comperuiſſe aut placitaſſe debuit fine praeditts 
hire ſus, &. Jones rer after 
> ſeveral 


1 - cuſtody of the marſhal of the Marfbalſea of this court, C. 


280. where an action wat brought 25 a feme & 
vent as. 3 feme ſole, and ſhe pleaded to il 
1373 , be PLL, - 


he F 

ſued out a feffatum into Middleſex, to which the ſheriff re- 
turned a cept, and that he had her body ready, &c. and that 
-—, - ther andthere in this court unit pracdifiy Edwardus King 
nn propria perſona ſua i qujdam Fobanines Kitſon in propria per- 


. Condition, that | | | 
. . Placito-convinci,, that ſhe the ſaid Judith ſhould pay the faid 


tornor um corundem brevium ac per recardum recognition's prot 


contra recogninonem praedilam fic ut pragfer tur de recorde rem- 


ment is. given againſt her, her buſband and Ihe {hall jo 


Trinity Term 2 Georgii 2. regis. 
ſeveral imparlances pleaded to the affignment of errors, 
that the ſaid Eaward King and Judith ad dicendum ſeu alligan- 
dum pro errore ad judicium pracdiium revecandum qued igſa 
eadem Fuditha praadicto tempore cooperta fuit cum ipſo prarfate 
Edwards King prout ſuperius pro errbre per prasdictos Ea. 
wardum et Fuditham alligatur adnitti nn quia dicit quod 
he the ſaid Thomas Fones 18 Oftober 13 Geo. 1. ſued out of 
Chancery a writ againſt the ſaid. Judith as a ſeme ſole, d. ot 
in placito praedifte in recorde\pracdifto mentionats, and ii ſets it 
out at Jarge-z and that the ſheriff of Surrey returned a nichil, 
whereupon a capias ifſued againſt the ſaid Judith, upon 
returned = nox fart inventa ; 


fona ſua, and the ſaid Faward. King and Fobn entered into a 
rocogniſance to the ſaid Edward Jones in 80 J. under this 
candem am, in proedifle 


the damages. recovered, or render her body to the 
Prout patet per recordum pracdifierum ſeparalium brevium et 


| diflaa hie in curia de records _refidentia plenins liquet & apporth 
Ec. unde petit judicium fi pracdidti Edwargus — a Judi 
nentem ad dicendum (gu allegandum-quod praedita Judith pra- 
dico tempere ſuit cooperta cum ipſo pracfate Edwards King prout 
Juperjus pro errore per iges Edwardum et Fuditham alltgatu 
admitti debeant, Wc. of judicium, pracdifium in omnibus 
mur, &c. To which plea in bar of the aſſigument df 
errors there was a demurrer, and joinder in demurrer. 


© And Grjeant Chapply for the plaintiffs in error inſiſel, 10 
that the error aſſigned being 4 matter of fact, vi. covertut, 1 
it was conſeſſed by the plea. to the aſſignment of errors; in 0 


the ſame manner as if infancy is affigned for error, it is cou. n, 
felled by a plea of in null ef erratum z and in that caſe, 
the defendant in error would conteſt it, he ought to tube 


231. Oakeover. V. Over bury. Then the coverture " | 
confeſſed, the judgment is erroneous, for a m. 
cannot appear by attorney; and if ſhe does, and jv: 


E. 4. 4 Br. Error 173. Br FJainder in ation 88. & 1K 
. 248. K. 18. 1 v. Williams, Sl 260 


in a writ of error, and reverſe. the judgment. 5 11 | 


as 1 


» 


* 
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and afterwards Nu was giyen againſt her, and ſhe Kine 

| "was took in execution ; ſhe and her huſband may bring a eas. 
writ of error, otherwiſe her huſband would be prejudiced in 
the loſs of her company and care about his family; and he 

has no other means to help himſelf. - But in gaſe of a fine, 

the huſband may enter aud avoid it. And in 1 Rel. Ab. 

39. Edwards v. Si , which is the like caſe, it is ſaid, 

We thay aſſign for error, that ſhe: was a covert at 

the tim of the appearance and plea. And ſo the error is 

aſſigned In this caſe; and therefore he prayed, that judg- 

ment might be reverſed, © oe | 


: Serjeant Whitaker for the defendant in error inſiſted upon it, 
chat the judgment was well given, and ought to be affirmed, 
For 1. he ſaid, that the original writ-was well brought, 
for Judith at the time of the ſuing of the original, capias 
and tefatum, was a ſome. folt, for the aſſigument of ecror is, 
that ſhe was, a married woman tampere comparentiee. ſuac, c. 
Then when à writ is well ſued out, à defendant or. tenant 
cannot. by his awn act abate the plaintiff or demandant's 
writ, Li. et. 410. Ce. Lit. 248. l. And though Judith 
migbt marry, ſhe could not deſeat the plaintiff's writ thereby. 
2. Sde has pleaded as a feme ſole, at praadicia Juditha King 
who was arreſted by the name of Julith Parnell, Now the 
Fracditia makes that ill / pleading, for ſhe confeſſes herſelf 
the ſame perſon, und - ap or which purpoſe be cited 
. 22, 23. 2 Cre. 2 Rel. Rep. 56. 88. Fer- 
we v. Sir John ;Adarkam, 3. He i that Edward 
i was eſtopped by the recognizance he entred into, to 
lig this. for error, he having entred into the recogni- 
-zance for Judiths appearance as a feme ſole. dot 


* enen 610 * 6 
2 the chars E of opinion, that ſince the 2 — 
ed out right at agaioſt Judith as x le, the coul 
not by her o) * * e And there- 
fore this caſe was plainly-diftinguiſbable/ from the caſes 
Aud out of Brook and, Re. Abr, for-there the defendant was 
i feme covert at the ſuing. of the witz but here ſhe was at 
that time and aſter n fome foie, And in 2 . 
Mich. 16 Jace 1. Harden v, Miles, becauſe it did not fut- 
"biciently appear to the court, has the vas covert at the time 
of the original proceſs. ſusd out, wbich gught to be pre ll 
erred. ip the aGgamant of the error, judgment was thete 
nels 'Which, was à enſe of the like nature ay this. Aud 
Ale court aimed Abi d, Ju S, 6. 
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2 1 a 8. C. Str. 628. 1 Barnard, B. R. 94- | 

If a writ iv mode information was exhibited agaiaſt the defendants, 

8 A fora great aſſault, battery and wounding, committed 

another dy, that by. them upon Millins the printer, c. And on not guilty 

E * pleaded, it was tried before me at Guilaball, and the de- 

computation. fendants were found guilty. And Mr. Fazeterly and 

8 Mr. Bootle moved in arteſt of judgment, that the difringas 

was returnable die Martit proxime poſt guindenam Trinitati; 

and the day of niff prius was-die Lunas proxime poſt guiadean 

Trinitatis; that Trinity Sunday was Fune the 16th, and that 

a. Trinitatis was the Monday ſe ven - night after, which 

was. the 25th of June, and that the 'gui Trinitatis was 

the Aenday fortnight after Trinity Sunday,” which was the 

iſt of Fuly; then the dies Lunar proxime poſt quindenam Tini - 

tatit would be 8 Jh. But the diffringas was returnable 

fie Martis proxime. pol quindemam Trinitatis, which wa 

2- and by conſequence the day in bank was before the 

of ni privs; and therefore. that this trial being bad 

'J Sa); 5obich was before the day of ifs prius, and in truth 

was the guindena Trinitatis, that therefore the trial was with- 

out authority, and the verdi& ought to be ſet aſide. And 

they cited 33 H. 6. 45. and Drier, y. that a verdi taken 

after the day in bank was ill. But the court was of opinion, 

that Sunday the 20th was the guindeumm Trinitatis, and the 

-return. day; for all uind bi , &c. are inclulive; 

and then die: Lunas proxime poff quindenam Trinitatis was Jay 

. and the trial right. Salt. 616. Harvey againſt Braad, 

and Davies: v. Salter. Shower 60. Whitmore v. manucap- 

tors of M becler, adjudged in point. 6; Med. 148. 159. 25% 
And the exception was over-ruled,* Fuly 10, 1728. 

%; x6 # ; 3+; i 49057, | T7 .Tww mu” oh — 


WMWyat ve Wingford. 
8. 0. S870, (i Barnard, B. A. 46. W 1. 
R. Gapper moved laſt Zafer term for an attachment 


18 2gainſt NR. Bail, for not attending at the affizes 
. hr For his evidence, to prove the hand of 


1 « witneſs in a Reward of 3 manor” to a copy of a-court-roll, being /a, 
cauſe for not fad and having received one guines for his charges, 

— ing promiſed to have one guinea per diem while there, 
| Stephenſon v. bis Charges paid. And a rule was made, to ſhew cauſe, G. 
Brookes, And now a Fuly in this term ſerſeant Bainet moved to 


Bi. 36. . charge the rule, for that an attachment bught not to go, 


2 the party injured had his action upon the ſtatute of 5 = 


c. 9. / 12. And he ſaid, that ſuch a rule had been 81 hat 
dy the king's bench between Hammond and dum 


(4) In the report in 2 B affigned for his Sens 
F | 


SFS Seer 


- - 
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ſhewing cauſe, the rule was afterwards diſcharged. And Wer 
he'faid alſo, that ſuch-a rule was granted againſt one 70% y..co... 
Reſſington, Mich. 10 Gre. Nov. 28. between Datiſon and 
Aland, for not appearing at Guilaball before lord chief baron 
Muntague, being ſubparned as a witneſs z but that rule was 
after diſcharged. - But the court in this caſe thought it was 
2 good. foundation for an attatehment, the diſobedience to 
the ſulpena being a contempt to the court; and though an 
ation might be brought on the ſtatute, yet that was a more 
dilatory method, and more difficult to proceed. in, which 
encouraged witneſſes not attending frequently upon the 
trials, at which-they-were ſubpœnaed to appear and give evi- 
dence, And therefore the rule was made abſolute, Fuly 2. 
The original rule was granted May 21, 1728383. 


mley. tot. Paſch. 


John Tarriſen eit Thomas Botto 


| Error. C. B. Rot. 582. nnd. 
| * . Paſch. 1 Geo. 
; 8. C. Str. 80g. 1 Barrard, B. R. 47+ $0. 65. B. R. e * 


Arriſen brought an action of trever againſt Bottomley in In trover for a 

the common pleas, and among other things declared od aa | 
for una parcella ſegeſtrium inuolucrorum et funium, Angiice | . 
pack - eloths, wrappers and cords, &c. and the defendant objeftion can be 
baring let judgment go by nibil dicit, a writ of inquiry was — 
executed, and intire damages ſoünd for the plaintiff, and — of 
final judgment given for him in the common pleas... Upon the word * par- 
which Hottomlen ſued this writ of error, returnable in the © get > 
king's bench. And che error aſſigned was, that parcella Vids ante 191. 
was too uncertain a deſcription, that no body could tell what 99% . 
quantity was meant thereby; and to prove it ſeveral caſes . b 
were cited, C. Elia. 865. Granvel v. Rbabotbam. In 
trover de una parcella piſtiu, Anflice ling, after verdict the 
Judgment was reverſed, becauſe pareella was an uncertain 
deſcription. | 2 Lev. 156. (Hicks v. Pendarvis, trover de 
quadam parcella lintea, judgment after verdict was arreſted 
for the incertainty,, 80 in 2 Liv. 295+ Wade v. Hatcher, 
treſpaſs for taking. unahn parcollam penſar um laniarum, Anglice 
2 quantity of linen yarn, judgment ſtayed after verdict for 
the plaintiff, And a caſe was cited to have been in this 
— Trin. 1 Geo. Kampfer v. \Nelfon, where a replevin 
Ge 8 pro parceila panni lie was adjudged not to lie-for 

Poanuatfcr +, 14 no tnd het 25 4 >” Diet nt 


Mr. Lee for the defendant- in error ſaid, the caſe of 

— — was intitely different, for there was to be judg- 

— a return of the thing itſelf; but this action being 

LE o recover damages, it was certain enough... And ſo 

415 deld, Stiles WA Graves v. Drake, trover pro ſer par- 

Prof cars ciner, Anglice pewter porringers; whete it was . 

aged good, And 1 Lev. 30g. Jenny v. Norris, where 8 
. it 


1 5 


#5330 — ü Trinity Tem 2 Geerzi 2. regia, 
nen it vas alfedged, that 'a quntunt meruit pro quadan yu 
bo aha Front 


Z Joker W e Walkie Wer and Will 


| Abcilifofs . 


rev. A was yood, and ir was held, ſo it 
mages dn beigg to- be recovered, for finding which the 
jury bad proof before them: | After couGderation of the 
caſes, the court were of opinion, that parcel ſhould be 
looked on'as/ an entire thing, the ſame as u bundle; and 
Hherefore- affirmed the judgment, Fl, the ' ſecond, 1948, 
There was another caſe between White and Grabam 8+, 
827. upon a writ of ęrror brought to reverſe a judgment in 
terer for a pareel of diamonds, among ſeveral other things; 
nnd the ſame exception was taken, and judgment was of- 
fiemed, HH. 2 Ge. 2 Feb. 7y 1718: which! was entred 


2 2. G. B. Rag. 4344 and in B. . A 
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Wu ene to ]T* treſpaſs for taking the plaintiff's. goods, and ceny 
ney neceſſarily. 1 ing them away; the defendants: pleaded, that the to 


. e. of Uſe" in she (county of Monmeuth is an ancient borough; 
* jac. that there had been · there from time out of mind 2 coun o 


tibes e ſech record held corom propefice ejuſdene burgi pro tempore exifiat 
vader proceſs, / of all perfonal:uQtions ariſing! within the ſaid borough, a 
abot bo dag e- that before the. time when, He. at the ſaid court of fre 
thavieed to.exe- held at the ſaid borough conſuetudinem et num mp 
— un an burgs 3 1 12 Geo. . before the then provoſt, o 
Pay Lane Hubs levied a plaint in treſpaſi upon the caſe again 
the plaimiff Fothins, Cc. and then and' there prayed pt 
eeſs-againft the plaintiff, c. idis then and there 3 de 
ſame court, c. there iſſued out of the ſaid court, accor- 
ing to the cuſtom aforeſaid, a certain precept in writng® 
the bailiffs of the ſaid botough directed, whereby by the f. 
| court - praecoptum fuit riſdam ballivis ninifiris dillat am 

15 XY * 


n corum-cuilibet; qued attachiarent ſeu aligns unn 
ftachiaret praad Zum the Awe per bona et catalla ſua iu 
Jus gun proedifium, fo that be-ſhould appear at the vert n 
40 be he'd the zbth of April to anſwer the (aid 4 

which precopt was aſterwards and before the ment 
the ſaid 23d of April, delivered by the faid 4 1 
borough aforeſaid, within the juriſdiction of the ſaid 7 
td the defendants adtunc balliwit — . he i 
forma juris exequendum,. by virtue. of which precept ©. 
ofendantsthea bailiffs and officers of the ſaid court bad 
© <qhe-requeſt pf the ſaid: Home then and tbere made, aer 
aud before the retuen of the precept, ſebcer the ſaid of | 
OI S * 
e Hid court, dhe ſaid plaintiff by his goods 11 
4: F 0 * 


. 
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ditation mentioned did attach, to be at the then next court 
of the ſaidd borough to be held at the ſaid borough the faid 
26th of April to anſwet the fard Ame, &c.- and took and 
carried away-the ſaid goods, and detained them, with intent 
to redeliver them to the faid plaintiff apon bis appearance 
in the ſaich edurt at the return of the faid precept, to anſwer 
the ſai Ane, Ac. and that they returned the precept to 
the then next cout, Cc. which was the fame taking and 
eitrying away of the gobds, fc. and traverſe the taking; 
Er. the day "id the declaration; or at any time before 
the iſſuiag or. after the return of that precept, c. The 
plaintiff demurred to the plea, and the defendant joined in 
demurrer. And —— was given for the plaintiff, that 


directed to the baili the borough, being officers of the 
nts bat the defendants-aver, that they were bailiffs of 
urt and officers, but don't aver that they were bailiffs 


precept was not direQed — then, and chen they could not 
execute it, nor juſtify under it. For there might be both 
bailiffs of the borough, and alſo bailiffs of the court, diſ- 
tinQ oft cers ; but the precept was only directed to the bai- 
* of the borough, bm it was nat directed to = bailiffs 

of the court, nor to the oth officers of the court, 58 1728. 
T clted th eh of Britton v. Cole, adjudged Hil 9 Wi 3. 
B. R. 1697. ante 3550 where in "reſpaſs for taking ſheep, 


= 


— 
* 


Guter, to 
— —— ap of — red — dugquiſitiof — . an 


2 writ the ſheri ade a precept to Anth and 7 ph 
"ell, commanding (en 'to levy, 40 that t Sl — 
requeſted Anthony 2 Jeſepb Powell to tee the cattle in 


the ne hh — t 20 couchant u 
che lan 4 Pa A aud 0 took 
Gels, 9 715 2 57 Poel cout execifi 


pe petſs et i jen th Ho na tt, But & i 


ringer 


Kin 5 5. E si. % 1 Blind. BY K. 4 607 
ok was. brought . 
WP given, 4 him in * ny gan pleas, after 23 


Keen cen . 4 = 


>. 


writ wie —, Was tefle 23 I. and returnable 


* * 


er uU. etre 


the plea was ill, e juſtificatiom is under a precept 
of 


5 and if were not, though they mighe 
be 1 court and officers of the court, yet the 


— 8 a N that 8 ari facias iſſued out *. ̃ 


outlawty againſt. Crefet at che defendant's ſuit} by virth# of 


Canning, ta reveile. 3 22. 


will not remo 


ejeament, * 7 wh adatit. The Ek 
ber 1 40. 
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the writ 
error was 


abr Martini Mich, term 17 Goo.” r. And by thi record” d ee R. 
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Cannin® cerfified the judgment appeared not to be given till Al 
Waiaur, term following, 12 Gee. 1. whereupon it was held clearly, 

the record was not well removed by this writ of error. 
Then Mr. Parter for the plaintiff in error moved, that the 
_ writ of error might be amended by the ftatute of 5 G. 1, . 
13. But upon reading the ſtatute,” we were clear of opini- 
on, it could not be done, for it would be to amend the writ 
contrary to the truth of the daſe. for the judgment in fa 
was not given till Hil. term 12 Geo. 1. and therefore this 
was not ſuch a variance as was intended to be amended by 
chat act. 1 b e ED OuNy Jo 
25 1. 15 See 1 —_— N 


49 f ' : 


"Elkins ven Paine. 


| The name of one LKINS — judgment in a ſcire facias 
ed 1p cope E Paine, Field, and — others, in & ſor * 
judgments dail for one Creſiy ; and Paine and Fielt only 5.07 a writ 
8 nnot be of error, which () was ill, and the (5) record not re- 
— woe moved thereby. Mr. Parker moved; that this writ of em 
amendment. might be amended 8 of the ſtatute of 5 G. 1. 6. 13, 


But the court held, 


writ was not amendable, the other 
defendants not having j ined in the-writ of error. And the 
writ of error was Intr. Hal. 1 G0. 2. B. R. Ru. 


*"(o) R. e. a and foe the books there cited. (3) Vide ane 14) 
and the books there 


+4: FY 


gere Jacob Lop Henri es, pd Senior Hen- 

| Br — 4 , riques, 25 er Henriques, William 

ge l l. Hubbald, and Charles Nelſon, againf the gt 

”_ _neral privileged Dutch h trading w 
the Weſt Indies. 

The warrant of Paw of error brought by Honviqus 55 

—— — common pleas in a | ſcire focias brought againſt them by the 
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2 oor one 1 eee. Van Mic fes in 
G 
. 
obli i ves 
o. . n Theol apy caſe appeared jon andre thus; uy ac facias | was ſued 
- Hil: term 10 Ges. 1. 3 o abi purif. at the 2 


No damages are of which ſcireFacias the ſaid company appeared red by Wide 
yay ets Bordrigge their attorney, and the ſheriff baving returoed # 
nth, on, Wm chare diftiat n ——_— of them may he ere 
. 7 — $. C: Str. $07. Ten by. Str. mm 977: D. BEET: 
Sed ride ante $70. in error on a Kinn fare pes 8 recogaifence of bail the 7 
that the deſendant could not take the recugnifance or ſor. — 
—— liner 8. Cx euch more at large Str, 6348. 
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which the company replied, that there was ſuch a record. 


that there is ſuch a record, and judgment was, that 
the ſaid company ſhould have execution againſt the ſaid 
plaintiffs in error ſeverally for the ſaid ſeveral ſums of 
200001. by them ſeverally acknowledged; confideratum & 
etiam, that the ſaid company recover againſt the plainti 

in error 61. 10s. pro damnis miſis et cuſlagiis ſuis quae ſuſlinu- 
erunt occafione dilationis executionts pracdictac, to the ſaid com- 
pany ad regui 2 curiam hic adjudicata juxta for- 
mam 4 NN pon 110 writ Mr. Strange — 
the plaintiffs in error inſiſted upon two errors. The firſt 
was, that the plaintiffs in error had among others aſſigned 
want of warrants of attorney on record, and upon a certio- 
reri directed to the chief juſtice of the common pleas he had 
certified there were no warrants of attorney of Hilary and 
Eafter terms in the 13th year of the late king, but the de- 
fendants in error having ſuggeſted, that there were warrants of 
attorney of Zafer term in the 11th year of the late king, 
another certiorari was granted to the chief juſtice of the 
common pleas, c. to which he had returned warrants of 


of Eater term in the eleventh of the late king, But Mr. 
Strange inſiſted, thoſe were not good warrants, becauſe they 
were warrants of Zafer term, whereas the ſcire facias was 
returnable dali purificationts' in, Hil. term, at which day 
the plaintiff. below came by his ſaid attorney, but the war- 
rant returned is a warrant of Zefter term following, which 
could not be a warrant to appear the Hilary term: before. 
To which it was anſwered by Mr, Reeve for the defend- 
ants in error, that a warrant. of attorney might have been 
entered at any time before judgment. 41 Ed 3. 1.6. 1 
Roll, Ar. tit. Atterney J. But by the 33 H. 8. . 30. / 2. 
attornies-are to enter their warrants of record of the lame 
term the iſſue is entered on record 3 and by the 18th of E. 
& 14. attornies are to deliver in their warrants to be entred 
or filed on record, in ſuch manner and form as theretofore 
by the laws or ſtatutes they ought to bave done. And the 
of 4 Ann c. 16. gives no direction when the war- 
2 of attorney are to be filed ; but only ſays, ſo that 

de warrants of attorney duly filed according to the 
a8 is now uſed. And in the preſent caſe the warrant 
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Nr term 11 Ges. 1. And he cited a caſe in this court 
A Trin. 8 Gee, 1, between We and Caidicet, Str. 
. where in error upon a judgment of the common 

want of a warrant of attorney was affigned for error, 


"ad a Warrant was returned upon a cartiorar; directed to the 
W 


eienr 


Whereupon judgment was given by the court of common 


attorney in this cauſe both by the plaintiffs and deſendants 


o attorney is entred of the ſame. term the placita is of, 
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ſeire feci, the plaintiffs in error appeared by William Gilbert Hennrqurs 
their attorney, and imparled to the firſt return of Zafter piren Wir 
term then next; and then pleaded, there was no record of Ixp1a Con 
any ſuch recogniſance. as was ſet out in the ſcire faciar, 10 


FANY, 
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Nein: chief juſtice of the comman pleas of a term ſubſequent to 
of Ten the p acita; and t was held to be no error. And the court 
een. were unanimouſly of opinſon, that this was no error 
rany. inthe vreſent caſe, for the reaſons given by Mr. Reeve. 
Tnen Mr. Strange affigned his other error, which was, 
that by 8 9-H, 3 c. 16. /. 3. colts of ſuit are only given 
to the plaintiff in a ire ſacias, if he obtains judgment or an 
a ward of execution againſt the defendant after plea pleaded, or 
demurrer joined. But in this caſe the court of common pleas 
have given judgment, that the plaintiff ſhall recover againſt 
the defendant 67. 10s: pro damnis miſir et ciffagpiit ſuir occa- 
' frone ditationis executionts, Wc, whereas they have no power 
to give damages for the delay of the execution. Fo which 
Mr. Revs offered as an anſwer, that the damages occafioned 
5 the delay of execution were the coſts and charges the - 
plaintiff was · put to in ſuing the ſcire fucias, and by conſe 
quence were his coſts of the ſuit; and that the word d 
i imported in this caſe no mote. . He ſuid; thar the judg- 
ment was for two diſtinc things, one an awary: of execu- 
tion of aſtirefacias, for the ſum contained in the recogni- 
ſance, and the other for theſe dome; and therefore if the 
laſt was erroneous, that part of the judgment for the 
6.¼ ion might be reverſed, but the awird of execution 
$ | ſnould be confirmed. - And for that he cited a caſe between 
Green and Mailer, intr. Hik 13 W 3 B. R. Net. 20. ane 
891. where in- a writ of error brought here to reverſe 2 
Judgment of the king's beneh in Ireland, which affirmed 2 
1 — the common plees' in Neem in debt upon 4 

d and upon a demurrer atcer-fpediaFpleating, the judg- 
ment of the King's bench afhrmed the judgment of the 
mmon pleas in Felard, und further gave coſſs upon the 
manet ; and as to that part of the judgment as to colts 
the entry vn, confaverabuit offi quod the plabntiff in the oft. 
gin#Þ ad ion recuperarer inſtead of rerwperery whit was deld 
error: the court: of king's bench here atfirme® the ju · 
| ment of che king's bench in Feland, which affirmed the 
; judgment of the common pleas there aud reverſed the 
Jadement of the king's bench in eln which gave the 
coſts,” And the court were al} of opimon, that the judg- 
ment as to the 6 10s, pv damnis-miſhh et i | 
roneous, and therefore they reverſed the judgment as to that, 
und afhiemedthe/judgment as to the adjudication of execy 
tion, nd-@warded* execution, againſt the ſeveral plaimtifh 
=_: in etre, only for the ſums in the recogniſatiee. J*) 5 
© 98 | . RS @-- e uv o 
-. Afterwards theſe plaintiffs in error brought 2 wit * 
error in parliament upon this judgment given by the — 
of kiag's bench, which ens tieard. by dhe boule of 1075 

April 18, 1730. Aud beſides the errors inßiſted on g 

King's bene the plaintiffs in error by their c 
Bootle and Mr. Vom inſiſted, that no eee cer 
bu could be given to this generalis priviligiats files Ie | 


II 3 
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and that therefore the recogniſance was void in law. 2. 
They inſiſted, that if any ſuch recogniſance could de ac- 
knowledged to this pretended company, yet no ſuit could 
be upon it here, without ſetting out the proper names of 
the perſons concerned, who make the company, and how 
conſtituted or privileged, and alleging the recogniſance to 
be entred into by them per nomen of fuch a company. 
And if judgment had been for the plainuffs in error againſt 
this pretended company, the plaintiffs could not have levied 
their coſts upon them. But to this it was anſwered by 
Mr. Reeve and Mr. Fazakeriey for the company, that the 
plaintiffs were eſtopped by their recogniſance, to ſay there 
was no ſuch company. And where an action is brought by 
n corporation, they need not ſhew bow they were incorpo- 
rated ; for if the name is proper for a corporation, they need 
not ſhew how they were incorporated, becauſe the name 
argues a corporation; but upon the general iſſue pleaded by 


tion. Hob. 211. Norris v. Starps. And the judgment of 
the king's bench was affirmed by the houſe of lords, Satur- 
4%, April 2:5, 1739. and the plaintiffs in error ordered to 
pay 2001. coſts, | | 

Nate, the original action brought by this company againſt 
aceb Senior Henrigues Van Moyes was an action upon the 
Cale upon ſeveral promiſes, viz. for money lent, &c. and 
ron aſſumpſit pleaded. The cauſe was tried before lord chief 


term 1734, upon which trial the caſe appeared to be, that 
Jace nior 2 55 Moyes became indebted to the 
company in 180, ooo guilders, amounting to about 17, 390ʃ. 
flerling, for ſo much borrowed of them in the bank * — 
Aerdam, and obliged himſelf by contract to repay the ſame 
with intereſt; and for further ſecuring thereof, he pledged 


upon. his abſconding were ſold by decree of the court of 
Shepenz for 60,900 guilders, toward ſatisfaction of the debt 
and intereſt, And for the teſt of the money borrowed this 


Ling told me,' he made the plaintiffs give in evidence the 
proper inſtruments whereby by the law of Hal and they were 
. dees 4 corporation there. And after hearing 
the wy ons made by the counſel for Jacob Senior Han- 
ues Fan Moyſes, he directed the jury to Had ſot the plain» 


mages. And afterwards a motion was made in che 
pleas to fer-afide 4 : : . in common 
10 let aide the verdiQ, but by the unanimous opiniom 
N that court the ukr.cqu denied 


MAY HT TS "4a „ >». >»... n..AvAx-qt_ es 


ed Indus Occidentales negotians, for that the law of England HN 
does not take notice of any foreign corporation, nor can e 
any foreign corporation in their corporate name and capa- Ixp1a Con- 
city main ain any action at common law in this kingdom, 


the defendant the plaintiffs muſt prove they are a corpora= 


Juſtice King at ni prius in the common pleas, Michaeimas 


to the company ſeveral ſhares of e, India ſtock, which 


ation was * And upon the trial, lord chancellor 
e 


u: who. accordingly did, and gave them 1347 204. da- 
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Iatr. Paſeb. 7 Robert Moore Eſq. and the lady Anne his 
Rot, et inte. = . * wife, againſt George Jones Eſq. 


8. C. Str. $14. x Barnard. B. . 67, 85. 


An aQtion of co- FyObert Moore and the lady Anne his wife brought a wiit 
1109 017 per of error returnable in the king's bench, upon a judg- 
© except upon a ment given againſt them in the common pleas, in an aQion 
deed, and the of covenant brought againſt them by George Jones, elq. in 
eecleration wut which the plaintiff Jones declared quod cam per quoddem cri 
| brought on one. tum farum apud Weſimonaſierium (the action being laid in 
6 Middleſex) in comitatu praedifio, 6th of December 7 5, by 
— which writing, &c. Ame counteſs dowager of Suſ{, 
ceffit per quod. Charles Shelton, eſq. and lady Barbara his wife, and the (aid 
dam ſcriptow ne wiſe of the ſaid Robert Moore, by the name of the be. 
der nor nig norable the lady Arne Limard, granted to the ſaid C 
| that the wriung Jones, pro ejus confilio tune impenſo ct impoſierum impendents 
was a deed. tothe ſaid countels of Suffer, and Charles, and lad Barker 
legation that the his Wife, and the ſaid lady Anne 50 l. to the ſaid George 
party covenanred his aſſigns, exinde tunc for and during the natural life of 
Laden. ſaid George, if the ſaid counteſs of Suſſex, and Charks, 316 
NY Barbara his wife, and lady Anne, or any of them ſhould 
Words in an ia. long live, payable half-yearly, &c. then the declaration 
Arument im- out a joint and ſeveral covenant from the ſaid id | 
223 J. Charles Skelton and lady Anne, for the payment of the 
ſealed it do not annuity, and aſſigus a breach in non-payment 2 
furniſh u ground half-yearly payments of the ſaid annuity, ad dammum 

for inferring that plaintiff Jones 3001. Upon eyer prayed by the defendant 
he did. 1 3⁰ 0 50 9 - the writing 
feripti in narratione praedifi Georgii mentionat!, 15 

is ſet out in hace verba, which imported a grant of an 1 
nuity as ſet out in the declaration, and co 45 * 

neſs whereof we have bereunto ſet our hands and 60 
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6th of December, 1715. After ger of which writing the 
defendants pleaded in bar, that the plaiptiff Geo: ge after the 
29th of September 1723 (for non payment of arrears of the 


to any of the ſaid parties, confilium non impendit. To which 
plea the plaintiff George demurred generally. Af et which 
the record goes on, ſuper que prasdicti Robertus et Anna, 
liet ſolemniter exafi, ad jungendum in moratione in lege cum 
pragfate Georgio non veniunt, ſed defaltam fecere ; ob quod, &c. 
an interlocutory judgment was given for ihe plaintiff Fones 
and a writ of inquiry awarded and exeruted, and damages 
found, 2501. &c. and-final judgment given for the plaintiff, 
Upon which this writ of error was brought, And three 
errors were inſiſted upon by the counſel tor the plaintiffs in 
error. , 


The firſt was, that it did not appear by the declaration, 
| that the writing mentioned in the declaration was the deed 
of the defendant, &c. for if it was not, an action of cove» 


nant could not be maintaingd upon it. 


2. That the breaches were ill affigned for the non-pay- 
ment of the annuity, which were affigned in this manner, 
vis. quod prasdicta com tiſſa Suſſex, Carolus et domina Barbara 
rer us, ef prasdica damine Auna dum ipſa ſola fuit, et pra- 
Gif Robertus et domina Anna poſt ſponſalia inter eos celebrata, 
nn ſatrfecerunt five ſolverunt, nec cor um aliquis ſatisfecit fue 
vit, neque corum aliguis cauſevit ſatisfieri frve ſolvi, eidem 
Georgie froe affignatis ſuis ſummam viginti quinque librarum de 
Jracditia annuitate quinquaginta librarum e dem Georgio debitam 
Her vic-fimum quintum diem Martii anno Domini 1723. and 
ſo in the fame manner alleges the non-payment of 4 
ſubſequent half-ycarly payments, c. 


A the common pleas was, becauſe the plaintiff in error and 
defendant below did not join in demurrer, and yet judg- 
8 was given againſt him, as upon default, which could 
2 when a day was given; but no day was given him 
e, and therefore the judgment ſhould rather have been 
entred as upon a ibi dicit. Get | 


— — Siegel three ſeveral times, by Mr. F 
+ by Mr. Filmer, 
— Vine and Mr. Robinſon, for the plaintiffs in error, 
for 1 Mr. Reeve, Mr. ſerjeant Chapple and Mr. Huſſey, 
— deſendant in error; And the counſel for the 

iffs in error infiſted upon it, that it could not be dif- 
me but that an action of covenan! muſt be grounded on 

i that in this caſe the writing mentioned in the de- 


Rrntioned to be ſealedh, nor any technical word ue in the 
: 3E4 decla- 


annuity incurred after the day of the breach being aſſigned) 


oF, third error was, that the reaſon of the judgment 


tion did not appear o be a deed; for it' was neither - 


e Mich. * regis. 
Mo92r declaration, that imported f decd, as ſaclum, indenlur am, 
kit. Ec. and they 1 uon the caſe of Sewthnye! v. Broun, 
36 
are zt the par {cri . 
culorum, made between the defend ant an the — 
the plaiatiff on "we. er, comventt, Ag. and after verdig 
for the plaintiff, the declaration was adjugged to he il}, be; 
Fauſe it was not 1 that che writing wes ile 4: 
2 e I: ag Loot 
8 Pur. 
oo ny 


1 3 Leu. 234- 
pleaged, phat — plaintiff por ſcriptum ſuum ſub man ſu 


4 cegdition of a bond the defendan 


compriſed in the condition; and it was adjudged, the pleg 
was ill, becauſe this writing ſet out in the plea did not im- 


part a deed), hut the deſesſance muſt he hy deed. 


On the other fide it was argued by the counſel 22 
defendant in error, that it ſufficiently appeared by this ce 
claration, that the writing upon Ser cb. plaintil declare 
muſt be took to bę a . * and ſhoulg be ſo intended to be 
by the . that 

ence' of a deed, and yet there js no ocgaſton to aver in 
the declaration, it was deliyered. That to declare thi 

. per ſeriptum ſun #4 etorium, 52 15 fag) 

1 4. Fee . r Yr 
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= tf Fn ow that does 25 import i it was a deed, but 


ay equally de true of a miſſor WW which oh 
vid 6 phlige the part who ft flo 1 5 
F. aal, oc. ths ing, 
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or Ly um 727 415 is 1 Cited 51 Hh 
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rr ee dl 'tis a proper word for f 115 * 
ant courſe oy we by gn d. fr * ip K w 
manner upon 2 bo * 
neut — defondaneiin dean 
Fs, — x hs th — 
was agreed in sbe;caſe before cited, . Eli. 571. * 
the würd fan bad been in the declaration, it bad 
But ta that it yas anſwered hy the court, chafs 
tus in this cafe was piat-inferted in the; declaration u bs 
Rantive-importing a deed, „ _— 
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ce where it unt made, for it was ſerigtum fatium apud Aoore 
Veimmgferiva 12g therefore could got make it good, If 1 
atherwiſe it would be ill. Then the defendant in error's 
counſel argued, What the declaration was good, becauſe it 
was an ation of co nennt; and the word conuenit imports, 
that is myſt be by deed, far covenant cannot be but by 
deed, Ip the Reer the tit is, quod Lancet ei cn 
vot meptjoning any deed. In 1 Sid. 376. in covenant the 
declaration wes per guaddam /criptum tr/lgyum gxiftit, that the 
deſendant £pvenanted, and i was there held good. So in 
Lu. 333. Ae v. Hwichinſon, exception was, that 
the writing. containiog the £ovenant was not ſaid to be gi 
fur fgillaturs; ſad nan allucatyr, ſays the book ; for per curi 
it is ſaid, the defendant thereby corenanted, which 
not be, unleſs it was 8 deed. To which it was anſwered 


hag 
—— 
telatum 
8 
but tha 


exception 

5 authority as to the queſtion, As to 
ut. 333+ it was anſwered by the court, that it 
the qe n as ſet out in the entry, page 330. 

writing was ſealed by the defendant ; for jt is, 

7 —— faripepm, quod the plaintiff 

n Au lic in curig profert, We. However tus 

. Bliz. 591. is otherwiſe, that ſuch 4 decjars- 

is i; upon which authority the court relied ; 
that nethipg beſore inſiſted upon by the 

t in error had anſwered the 

counſel for the plaintiff in error. 
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. "Then che counſel for the defendant in error infiſted, that 
this fault was helped by the ſetting out the inſtrument 17 
hace verba upon the cyer prayed; for the writing ſet out on 
the oyer concludes, in - witneſs whereof_we- have hereunto 
ſet our hands and ſeals 6 December 1715. ſo that thereby it 
appears, this writing was ſealed by defendant, and that 
dy the declaration. For when oper is prayed of a bond, 
and it is ſet out, it becomes part of the plaintiff's declars. 
tion. Carthew. 301. Abney and Hedges ſheriffs of Lind 
againſt White. The plaintiffs brought an action upon 2 
bail-bond, and did not ſhew it was entered into to them by 
the name of ſheriffs, the defendant prayed oyer of the bond 
generally, and of the condition, and made the entry in the 
uſual form, viz. petit auditum ſcripts obligator i: pracdifti % 
degitur, Se. petit etiam anditum conditionts ſeripti illius, & ti 
degitur in hasc verba; then the defendant pleaded the fatutc 
of H. 6. and that the bond was given for eaſe and favour, 
&c, the plaintiffs entred -upon the record the defendants 
praying ozer of the bond, c. and then fet forth the bond 
elf as well as the condition, t petunt uad ſcriptum proc 
diftum irrotuletur in haec verba,' by which it appeared, the 
bond was took by the name of ſheriffs of London, and then 
replied and traverſed, that it was took for eaſe and favour; 
and upon demurrer held per curiam, the plaintiffs had 
_ avoided the defendant's: plea of the ſtatute, becauſe now it 
appeared upon the record, that the bond was took by the 
plaintiffs by the name of ſheriffs.. And by Hott chief jul- 
tice, Carthew. 513. if the defendant prays oyer of 2 bond 
and condition,”'and it is entred in baer verbs, it is parcel 
of theplaintiff's declar-tion, and not of the defendant's plea. 
And they relied much upon the caſe, Crs. Car. 209. Sit 
_ William Courtney v. Sir Richard Greenville. . Error upon 8 
j nt in the common pleas in debt; the plaintiff de- 
clared, that the defendant 18 Moy 4 Car. conceſſit je lm to 
the plaintiff in 280. ſeluendit, Ve. tt profert bic in and 
feriptum praeditum qued dalitom pracdifium teflatur, ot 
the defendant demands cyer conditianis ſcripti oblagetorn pra 
. dii, which being read, he pleaded payment z And zr 
iſſue thereupon, Judgment for the plaintiff; exception #9 
took, that it is not ſaid, quod per ſcriptum obligatoriom oe 
ceſſt ; but per curiam, becauſe the plaintiff ſhewed the vrt 
ing, whereby be demandeg the debt, and the defendunt i 
bis plea ſhews it was an obligation with a condition, yo 
iſſue is took thereupon, and found for the plaintiff; the 
claration is good enough; at leaſt it appears to the cours 
the plaintiff hath a juſt debt, and good cauſe to recon | 
and julgment was aliemed, RE EE But 
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But the court were unanimous of opinion, that the de- Monz 
ſecd in the declaration was not made good by the entry of Jonne. 
the inſtrument in hare verba upon the ojer prayed; for | 
though the inſtrument ſays, in witneſs whereof we have 
ſet our hands and ſeals ; yet that does not ſhew the deed was 
aQually ſealed, for ſealing is a fact which ought te be po- 
ſively averred, or elſe ſomething ſhould be in the declara- 
tion which neceſſarily imports it was ſealed; and therefore 
this is not like the caſe in Carthew 301. for there it did 
appear by ſetting out the bond upon the cyer, that it was 
entred into to the plaintiffs per nomina vicecomitum civitatis = 
Lunden: nor does the caſe in Cro. Car. 209. come up to 
this caſe, for there the defendant by praying ojer conditionis 
ſeripti obligatorii praclicti, admits it to be a bond, And 
therefore the court beld, the declaration was ill, and judg- 
ment was reverſed November 12, 1728. As to the other 


exceptions, the court gave no abſolute opinion, 


| 4 Geo. 2. B. R. 


N caſe upon a promi note, the defendant was ſued is 
by original by the Don of a gentleman; and he the 
in abatement, that he is, and at the time of ſuing owe Pann” 
the original and long before was, a merchant reſiding and K. ce. . 
trading within the city of London, abſque hoc die impe- 1178. Turton 


| trationis praedifti brevis originalis of the plaintiff vel antes vel [ir BR. 


pofea fuit generaſus, Ac. And upon demurrer it was ad- am. Ann. 486. 
judged, the defendant ſhould anſwer over, becauſe by the a eg 
ſtatute of additions, 1 H. 5. c. 5. the plaintiff may ſue the 3 00 , 
ſendant either according to his addition of degree or \, fed under > 
miſtery; and this writ being brought by the addition of his the fatute. 
Gegree, he ought to have ſhewed, what degree he was of, nn ſufficient | 
to bew the plaintiff might have a better writ, Nevember (un 


; prifion of the de- 
few of what dr be is. 4 plea thewiog his miftery only is bad. R. 


fenduat's degree, x 
wat, Com, 371, 
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28255 R. Sir John Exeſkine verſ. Murray. Error C. B 
iam Murray brought an action againſt the deſendact 


Paſch. 1 Geo. 2. 


SB. Rot. 717. BY Sic John Erefhine ; 
my | upon an inland bill of exch 
: cu in the coun Middleſex, made his bill exchange ig 
— * writing, to. the ſaid Sir John directed, and by the (aid bil 
Upon ating a F*queſted the ſaid Sir John upon tbe 10th day of the (ui 
dill of exchange month of Aarch to pay to the ſaid Willigm Murray, or u 
Qin not chat f. der, st bis manſion-houſe jo Edinburgh, 2001. ſterling, jy 
was made c. Wala in manibys thfins Johaunis ds denariis accommadatic & 
cording tothe godem "HW ullialmo; that the defendant Sir Jabn accepted the 
nar diggs bill, ac ratione inde ſecundum con ſuetudinem mercatorum becane 
ante 88. Bayley liable to pay, Wc. and being ſo liable, promiſed to pay the 
55 ſaid 200/. to the plaintiff Murray, gc. The defendant 
At leaft no ob Er,ſhine let judgment go againſt him by nibil dicit, and fer | 
JeQtion can be execution of a writ of inquiry and final judgment gin 


of the miſigs_ againſt him, he brought this writ of error, 


if je ig after 

Add that views Tbe firſt exception took by Mr. Vynne and Mr, Nalini 
— 4 — couple] for the plaintiff in error was, that it was pot dl. 
inges the evl-" legeg, that the bill was drawn according to the culto d 


An allegation |. But to this it was anſwered by Mr, Reeve counſel for tie 
ee 9 defendant in error, and ſo reſoſved by the court, that te 
As © lay took notice of the cuſtom of merchants, without (letting 
| Ait out ſpecially; and if the bill as ſet out in the declaration 
2 bet ©. , ared to be within the cuſtom of merchants, it was fu 
hs ie. fcient. Beſides, after ſetting out the bill and acceptancy 
re 137% is is laid, nations inde ſecundum conſuetudinem mercatorim we 
"Tis ever be. gefendaat below became liable, which they held yas ft. 
he | A wad ficient. 1 FI 27 . » z 
z 8. ©. Was — by Mr. Murray. 3d Exception was, nr de 
= 2 deſendaat head not . e bill by under vin 
2099, Wit e, ſame yoder-bis band, See g . 3. 4 17, and 


* 
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the bill im writing, imports he writ or ſomebody by Me iran 
authority writ, which will be the ſame thing, and imports * Me a 
ſgningy if it is neceſſary in caſe of inland bills of exchange. 

And fuch 4 way of declaring was held ſufficient in caſes of 
promiſſory notes, where the act 3 & Am. c. 9. requires, 
that the party who makes the bill, or ſome perſon intruſted 
by bim, ſhould ſign it. Mich. 7 Geo. 1. B. R. Taylor v. 
Debbint, Str. 399, and Mich. 11 Geo. 1. B. R. 1724. 
Eliat v. Cooper ante, 1370. 


The fourth and laſt exception was, that the bill was not 
ud to be for value received; but it is, pro valere in manibus 
it Johannis de denariis accommodatis de codem Wilkelmo, 
which is nonſenſe, for it ſhould be accommudatis per eundem 
IWillielmum; not de eddem Willielms, But the court held, 
gre valore in manibus igſius Johannis had been ſufficient; and 
the other words might be rejected as pang z the court 
held that the meaning was, lent by the ſaid William, though 
the Latin might not be ſo correct. And the judgment 

the common pleas was affirmed, Nov, 23d, 1728. 


DB -— <ww > » = ww  #%*% 


George Blenkinſon and William Waite vex/c/1i. r 0.4; | 
Prancis les, Error. «© es 


HE plaintiffs brought a writ: of error upom a judg- Were in infe. 
ment given againſt them in the court of the borough - rior court is 
f Knarefborough, in an aQion of treſpaſs brought againtt 9s gwen" 
hem vi et aras, for breaking and entering he's liouſs, and, court, ifthe 
taking away his goods, after verdict. The writ of error placica fates 
u direQec to the fteward of the court of the borough of — 
nareſberough in the county of York, and the writ of error immemorial _. 
"a teturned by the | ear} of Burlington as ſteward of / thiar! cuſtom, [It s 
out ; and the placita was, in curia domini regis pro burgo de . —4— 
—_— in comitatu Bborum' apud in burgo poyer mee 
0 infra juriſdictianam ejuſdem curiae ſecuadum m er dg: ha 
mfuetudinem a a' tempore fe Fr: — — — — , 
mum non ex:/tit in. eoderi burgo uhtatum et aphr ebatum,” t=dowin , 
day 224 of Tune 1724 coram Thejbet ſubſensſchalla.curiae: 8. 8 
em. Mr. Filmer for che plaintiff in error took exception, - 


TS TOSS 5% 


. 


i. That.it did not appear, the under ſteward had power: 1213-5 | 
bald the court; for the-writ of error was diveetitorhs: © © | 
"Wang, who is ſuppoſed. to be.the:judgey, and he Feturnn 
un end it is not ſaid the under-ſte ward: Mas appointee Thevhlsth AH 
) depuration in writing from, bimz: nor thas be had powor A en of och 
| A * n 1 4 | 
R 9. „ hls appearance. K. acc. 1 Ferm. 468, Str. 1044. 1072s 
145. Comp. va, + 973+ Bro. Dilcontinuance of proceſs, pl. 27. Reſponder, pl, 12, 


to 


- 


K® == 3 
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Le to make a deputy. Sed non allocatur z for per curiam, thit 
"Inxs, ; the court was held according to the cuſtom ſed time out © 
of mind, * that by the cuſtom the under-ſtewald 
might hold court, nd there was no neceſſity to ſbey 
how he eee s 


The ſecond e was, e ed ah 
de placito — generally, not ſaying whether it wa 
treſpaſs on the caſe, or vi et armisz which it was inſiſled 
was ill, and for that Stiles's Rep. 86. Hales v. More vn 
cited, where in error upon a judgment in an inferior court, 

-  » the plaint was 4 placito debiti generally, which was (aid to 
be uncertain, becauſe the defendants could not know what 
was demanded, and Bacon juſtice held it a good 
and a rule was Iraker? for reverſal, nif, &c. dad ni 
allecatur ; for the count aſcertained which fort of treſpaſsit 
was for, viz. vi a armis, and treſpaſs vi et armis is 1 
action of treſpaſs. And as to the caſe of debt, in the king's 
"hint the Bs gre o} Sloane debit: generally, 


Third exception, that the firft proceſs was 2 copia, 
whereas it ought to be an attachment. 1 N. Abr. 180, 

L. 6. Ia debt, if a capias is the firſt proceſs, and not t 

-* © ©, ſummons, though the defendant appears, and pleads w 
iſſue, and found againſt him, yet it is error, and not aided 

by the appearance, 3 & 4 Fac. 1. Sed non allecatur ; fot 

exriam,. it is aided by the defendant's appearance. And 


dhe like cafes ax cited before in Rolle was adjudged diredy 
cContrary, 11 Fac. 1. B. R. Inch v. G which vu 


2228 caſe.” e i 
. * 1 5 


eren 


in ion in the common Ex N vader? 
that ws pron Neale, and declared, that the faid Jobs and Edmund V 


Eſq. 22 of Nov. 10 0 fecit quandam . 


flory note, at tandem notam adtunc i 
2 Willielmo vel ordini 17554 70 we 7 
7 and 
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mn afſumpſit pleaded, verdiQ and judgment was given Marz. 
2gainkt the ſaid Fobn Neale, Upon which be brought this Oinoron. 
writ of error. And upon argument this judgment was re- 
verſed, New 26, 1728 becauſe the note is laid to be made 
by ewo perſons, Mc. Neale and Mr. Waller, and the verb is 
in the ſingular number, fecit, ſo that it don't appear to be 
made. by Mr. Neale, againſt whom the aQion is brought, , 
but might be by Mr. Waller, and it don't appear to make Mr. 
Neale liable by his ſigning. 2. The note does not import, 
they promiſed ſeverally z for the note ſet out is, that they 
promiſed jointly or ſeverally, which is not poſitive, they 
promiſed ſeverally ; for it ought to have been, that they 
promiſed jointly and ſeverally. Mr. Robinſon counſel for the 
plaintiff in error, and Mr. Strange counſel for the defendant 
ane} rt aveqg] Dun 1 


The King again Thomas Stone. J 
'$.C, 2 Caf, 37k. . 3 
2 deſendant was convicted by a juſtice of peace 
Daorſufbire for killing a fallow deer of the king's in 
Cranbourne Chace ; and the convidion was quaſhed; becauſe 
the informer was the witneſs ; divers convictions having 
been quaſhed for the ſame-reaſon before, Nov. 28,1728. 


: 4 


— 


rr 


John Burchell adminiſtrator of William Bur- g. Mi. » 


TDPHE plaiatiff brought an action an the caſe againſt A writtes pro- 
the defendant: upon a- promiſſory note, wherein the 1 
plaintiff declared, that the defendant Oliver Slocect-and one 53 u J. b. or 
Themas Wilford 24 Mar. 1725 Ec. fecerunt quandam notam order for value 
ran in ſcriptts,, veeatam 4 promiſſory note, manibus ſuis pro- — 
pros. adinde pris, bearing date the ſame day and year, Roſemary Lane 
22 the * — to the inteſtate il. 3 by which — n7 en | 

aid Ohver, and Thomas conjunctim at divi her 

mt faivere to the ſaid Will. 1014 125. in _— —— | 
after the date of the faid note, walere recepto du pracmiſfic in 
out, we Roſemary, Lane, late in "the poſſeſſon of one 
Thewas Rewer Sherwin, ratione quorum gui dem prammiſſorum 
fa non vigere flatuti, Nc. And in "the declaration there 
vere other counts, but to this count the defendant demur- 
10 and ſhe wed for cauſe, that the note. ſet out in that count 
a 0 a promiffory note within the ſtatute. And the plain- 
k ENS — 22 * he count beld it clearly to be 

day note within 4 Ann. c. 9. And judgment | 
* given for the plaincf, New. 36, 1728, 
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Upon a convie.. PEAR” defendant wit EEhvieed fbr Ttecping 4 gift 
tion the defen- deſtroying the game, not bein qadlifiea + Gy 2 


C 66 And the convidion being renioved tnto the King's bench by 
Fence, and con- ckrtiotari was guathed, cauſe the in ormation Was ſet out 
vietion muſt not te He extfiblted 2d Nov. 1 Ges. 2. and the Witneſs was (wort 
hippened ona ad made his oarh of the truth of the fad#Eoiitained in th 
den before that infor atio the (aid 2d of Nev. 1.Ge6, 2. But the funtmvix 
on which the of the deferiGaiit, his appearance, and making defence, and 
alleged to have the ConViction, was laid tö be the þ.. of Oftiber 1 Gus. 1 
been extidired which was before the information atid exathination 6f tf 
cuts. PD: nt . bd ax mons 2 24; 

Intr. Pech. 1 James Tully again/? Francis Sparkes and Chnk 
Ree 2 . topher May, executors of William Donalſon. 
T HE platatiF brought àn action of debt againſt the 


defendants for 8001. wherein the plaintiff declared, 
man wa that William Donalſon itt his life, via, the 6th of May 1704 
Beete of Dy bir bond them datedoobliged bimfſeth; hir heirs 6xttudn 
_ Forththat there And ddmitiifieators, to the plaintiff Tully and one Philly Ru. 
was « petition. 3g; hom the plaintiff ſurvived, in the ſaid ſum of ook 
She It 52% Ce. with condition under the fuld bond fubſcridedy thar i 
59-79- the heir, executors or adminiſtratord, of the ſuſd Mam 
Who the peri. ſhould pay to the ſaid plaintiff Tully and Philip, or the ſu. 
tioners were. Vivor of them, or the executors or adminiſtrators of the 


- 1 -—- ſurvivoraſthirt/ 400 fh Wirtin two chen ll itrer the den 
ok the ſaid Egan, in case ope Martha Latimer meal 


DDr OFT 


marry the ſaid Wilkam, ould happen to ſurvive bi of þ 
---  ifirerurſd för the benefit aud bed66f of thÞ (aid Mare, if thei 
eee ene derte or! affine, rr ris obligate ſeat 
del beivoith othefiviſe vu tn , in full fotcd j il bank 
de plante in id ſays; that after the mating the 4 dom 
Ani that ben, d. übe. 8th of: Magi e den lame your 1704, ., <1, 
were creditor te Marthe murried the faid) Friliizar Donner; and that * that 
theameunt , the tate rilartiantey Gin die 19819" of e the | 
tonedin 5 G. 1. Philip Raad died andrhig-platioriff ſarvived) bio; ad fn by vi 
5 ind ui , 
2. ire faid' Mun che fame day and year made bis will, ener petiti 
An allegation deſendanee his enters; and füt wurde, bi, 30 0% or the b 
m fon i0ved in in the fame herz the f dd will not being revobed, died, 7 conſe, 
—— law. the ſaid Mur fu: vi ved him, vad is yet ab; end fon Witho 
59 — cee it Dna n roch of 2 dy th 
3 B. R. 50. fed the deſbmdumt Fronay! proved the ſaid Will dre -Plea of 
nie 56-27 0 ͤ 8 _ 
2 n Py J b. «ak bien tf He | 
Er. N, * 1. Trang 
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not pay to the plaintiff the ſaid 4000. within two months Torr 


after the death of the ſaid Milliam according to the ſaid Rd HEE” 
condition, whereby the bond became forfeited; unde actio 
accrevit to the plaintiff, to demand of the ſaid defendants 
the ſaid $00/. but the defendants the ſaid 8007. though of- 
ten requeſted, have not yet paid, nor hath either of them 
id it Ee. A | 
Phe defendants after praying eyer of the bond and con- 
dition (which was granted) plead in bar; that the ſaid 
Milian Donalſon being a ſubject born of this kingdom after 
the making of the bond, viz. the 8th of January 1720, and 
for ſeven years before that time and more, and afterwards, 
exerciſed the trade of a biſcuit baker, and got his living in 
that trade; and that he fo uſing that trade the 8th of Janu- 
ary became indebted to R. H. G. S. J. C. and divers other 
perſons, in the ſum of 2007. and more; and being fo in- 
debted, and after the 20th of May 1716, viz. the gth of 
Fare 1720, his ſaid debts not being paid, became a 
krupt, c. and the ſaid William ſo being a bankrupt, 
the 8th of February following a commiſſion of bankruptcy 
under the great ſeal debita juris forma emanavit againſt him, 
directed to, c. as by the ſaid commiſſion appears; by vir- 
tue whereof afterwards, viz. the firſt of March in the ſaid 
year the commiſſioners declared him a bankrupt, &c. and 
that he ſurrendered bimſelf, and conformed as by the ſta- 
tute 5 G. c. 24. intituled an act for the better preventing * 
frauds committed by bankrupts is provided; that the com- 
miſſioners the 16th of March following certified to the lord 
chancellor under their hands and ſeals, Ec. that four · fiſths 
of his creditors in number and value, who had duly proved 
their debts, ſigned the certificate, and certified their con- 
ſent to allow the ſaid certificate, and to diſcharge the ſaid 
bankrupt; that the roth of April 1721, three, of the ſaid 
commiſſioners under their hands and ſeals certified the lord 
chancellor ſuch. ſigning and conſent of the ſaid creditors z 
that the 7th of July 1721 the certificate was confitmed by 
the lord chancellor, and was entred on record in chancery 
Tom eg order of — 8 made upon the 
bankrupt bearing date the Sth, of Fuly 17213 
the bankrupt having fit ſworn, that 2 and 
conſent of his creditors, thereto were obtained juſtly and 
without fraud, as by the certificate produced in court and | 
the records of the ſaid court fully appears... To which ; 
Pra the plaintiff demurred, and the defendant joined in de- 


This caſe was argued Trinity term laſt, 1928, by Mr. 
intiff, and by Mr. ocoling for the de- 
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. Far „ no commiffion is to iſſue on the petition of 
— | 37 7 one 
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one creditor, unleſs his debt is 100 ,. nor upon the pci. 
_ petition of three or more, unleſs their debt is 2000. and 
traverſable; fot if the creditors that petitioned for the 


For as to the caſe in Lutw. 274. that was in caſe of 1 l. 


it does not mention there was any petition at all, But 


But it was farther inſiſted upon by the counſe! for 
. bankruptcy and certificite within the intention of the 


mon bail by virtue Sf the ThirajeF above ven 


E | \ 
Mich. Term 2 Georgii 2. regis. 


tion of two creditors, unleſs the debt is 1507. nor on the 


therefore that is a' matter neceſſary to be averred, for it i 


commiſſion are not creditors to fuch a value, the iſſuing the 
commiſſion will be void. | 


On the other ſide it was argued for the defendant, that it 
was alleged in the plea, that the commiſſion iſſued din 
juris forma, which was ſufficient, for it has been adjudged 
in Lutw. 274. Lawſon v. Lamb, that in an action brought 
by aſſignees of commiſſioners of bankrupts, they need ot 
ſet out the proceedings of the commiſſion and commiſionen 
at large. And in Zutw. 451. Slaughter v. Picrrepoint, it 
was held that it need not appear in a plea of aſſignment by 
2 of bankrupts, that the bankrupt was indebted 

IOOs. | 


But the court held the plea naught for this exception. 


claration brought by the aſlignees, wherein a ſhort wy d 
declaring hath been allowed upon the authority of a 8 
number of precedents. But as to the other caſe in Luv. 
451. of a plea, that was long before the ſtatute of 5 C., 
c. 24+ . 20. which is expreſs, that no commiſſion 
iſſue, unleſs the creditors, who petition for a commiſſion 
are creditors in ſuch ſums as are mentioned for that purpdl 
in that act. But in this plea it is fo far from mentioninþ 
in what ſums the petitioning creditors were creditors, un 


SFarre ago dd 


the 13 El. c. 7. f. 2. the chancellor is impowered to iſhel 
commiſſion only upon complaint made to him in writing 
| b 


plaintiff, that this bond was not diſcharged by the of 


Nor is the defendant aided by the a& of 5 G. 1. 631 f 
explaining and making more effectual the ſeveral 20% 0. 
cerning bankrupts; for the 400 “. in the condition wry 
able at à day after the bankruptey committed, vis. 81 
f after the death of 3 the 9 
d upon two contingencies, viz. if Marit 

IS * Weriesd M. And a caſe wen ddl 
tween Godling and Gedling, Paſcb. 11 Ann. where * «gif 
tion of debt upon a b6rid dated before the aft of ba 
committed by 'the defendant, it appeared the et oo 
condition was not pavable till after the act l "hank! 1 
We defendant infifted be ovght to be diſcharged?" 


vnn ruled that be Thould be held to ſpecial 


Err 


ace Kerr 
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aintifs codld not come to prove this debt within the 7th 


1. e. 31. becauſe it depends upon two contingencies. 


On the other ſide it was 2 8 for the ns 
that this was debitum in pr i, though it was /olvendum in 
ure, Cs. Jac. Na! . fel 254. and therefore 


kn be barred by the act of bankruptcy and certificate, &c. 


But all the judges were of opinion, that a creditor upo 
a bond, with on N ung a future day robſe= 


quent to the act of bankruptcy, before 7 G. 1, c. 31. could 


not be admitted to prove ſuch debt, or to haye any dividend, 
before ſuch ſecurity became payable. And that act recites 
it to have been a queſtion, for remedy whereof that act was 
made. And it would be hard upon the former acts, to put 


ſuch a conſtruction as to bar a man of his debt, when he | 


could not come into the commiſſion, and have the benefit 
of it, Then as to the ſtatute 7 G. 1. c. 31. that enacts, 
that any perſon who hath given or ſhall thereafter give cre- 
dit on ſuch ſecurity as aforeſaid, [refering to the ſecurities 


mentioned in the recital] to any perſon who was or ſhould . 


become a bankrupt, upon a good and valuable conſideration 
bona 4 for any ſum of money or other matter or thing 
whatſoever, which ſhould not be due or payable at or be- 
fore the time of ſuch perſons becoming. bankrupts, ſhall be 
admitted to prove his. b. 
manner as if it was payable preſently, and not at a future 
bw and ſhall receive a proportionable dividend, &c. of 
ſuch bankrupt's eſtate in proportion to the other creditors 


| of ſuch bankrupt, deducting only thereout a'rebate of in- 
c 


tereſt, and diſcounting ſuch ſecurities payable at future 
== after the rate of | 

o receive, , to be. computed from the actual payment 
thereof, to the time ſuch &bt.or ſum of mone ould or 
would have become payable in and by ſuch 0 
aforeſaid. Then follows a clauſe, that the bankrupt ſhould 
be dileharged of ſuch ſecurities. Now it being uncertain, 
whether this bond ſhould ever become due or not, it de- 


pending upon two contingencies which had not both, hap- 


pened at the time of the a& of bankruptcy committed, it 
3s impofüble to make ſuch abatement of 51. per cent. as 
the act direfts; and therefore this bond, the court held, 


Was not within that act; and therefore they were of opinion, 


i0 give judgment for the plaintiff, - But Mr. Foceline took. 
8 to the declaration, that it was not averred, 
at the 400/. was not. paid by the heirs of Filliam Donalſan, 
vor nt the 400 l. was till due; but only that the defend- 
W 1 paid it; which was a fatal fault. And the 
in — News. > of that — Mr. — moved Fuly 10, 
m 1928. ave to diſcontinue 

Vent of cofts, which ws grated: n 
= 3FA2 Afterwards 


his. bond, c., for the ſame, in ſuch. 


ſi 
T4 per cent. per annum for what he 


urities 9 
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Torx v Aſterwards the plaintiff brought a new action on the ſame 
bond againſt the defendants, but amended the fault in the 
former declaration, by averring, that the heir of Donal 
had not paid the 400 J. nor any body elſe. And the de- 
fendant amended his plea in ſeveral things z to which there 
was a demurrer by the plaintiff, and a joinder in demurter; 
which record is entred Mich. 2 Geo. 2. B. R. Rot. And 
the cauſe coming on in the paper Nov. 26, this Mich. term, 
judgment (a) was given by the whole court upon the me- 
rits, that the plaintiff's debt was not barred dy the matter 

| compriſed in the plea, becauſe it was not within 7 6. . 
. c. 31. for the reaſons mentioned before. 


(ae) This judgment was afterwards affirmed upon a writ of error, Vik 

peſt. 1370. | PI wo bars 
| a — 1 * ' = 10 0 . * 
Inte, . Palmer ver, Ekins. 
11 * . + « W.5 $247 , \ 6 
R. R. Rot. 347. 8. C. Str. $17. but rather differently reported 1 Barnard. B. R. 713. 


A lefſce by in- INH E plaintiff Henry Palmer, as affignee of Jul. 
deature cannot - Palmer, brought an action of covenant againſt A. 
— ng ag ⁊abeth Ekins for non-payment of rent, wherein he declared, 
nee any thing that John Palmer was ſeiſed in fee of the meſſuage, C. and 
which is tant” being ſo ſeiſed, the 253th of March 3716, by indentute 


eu hf: between him on the one part, and the defendant on tht 


V. 
Sranrns. 


— 


SS FS gs gs 


ber had no lan- other part, (one part of which indenture ſealed by the & 


reſt in thepre- ſendant the plaintiff produces in court) demiſed to the & : 
miſe when. fendant a mefſuage in the pariſh of St, Michael Crates a 

In an aftion of London, for twelve years from Lady-day 17 16, rendring 18k 1 8. 
covenant ſuch per amum during the ſaid term to the ſaid John Palyn, b 


ples is bad upon „ f that 
a general demur- heirs and aff payable at four quarterly payments; 
rer if the decla- the Jefendane by the faid W covenanted to pa 
A. blk vs. b Lid rent at thie days and times in the faid indentore me 
fodenture. R. tjoned to the ſaid Jehs Palmer, his beirs and aſſigns; ln 
gcc. ante 1154- hy virtue of this demiſe the defendant emtred, and conti 
Aud ine pofſeſſed of this meſſuage; We. till after the 26th of Mov 3. 
East from 1725», That Jobn P being ſeiſed of the reverſion. wb 
ingjudgient- fee, by Teaſe and releaſe dated the 22 & 23 Nov. 1723 ur 
A * veyed it to Henry Palmer the plaintiff in fee: then the pr 
beffor mats > tiff aſſigns his breach, in the defendant's not paying 
0 0 f . The de- 
fee before the quarters rent due and ending Lady-day 1725 1 
leaſe, with® fendant, protefande that Jobn Palmer did net make | 
Sauren leaſe, for plea ſays, that Jahn Palmer was ſeiled in 
| ſeiſed io fee, is this meſſuage 19th of Nov. 1706, and being 1951 4 
tantamount e,, leaſe and releaſe dated the 10 h and 20th of M 1 
T as jotere® conveyed this meſſuage, &c. to one Jobn Bragg in fee; 1 
in the premiſes traveries, abſque hoc, that Fobn Palmer ad aliquod if 
ee of AE pracdiftum 20th of Nov. 1706, ſeifitus fait de ali / | 
1 are 51 mz facie preſumed to continue. D. acc. T. Joo; 182. Arg. 26 74 4 


ter cad nothing which is i pleaded, Re 866, $68 2055+ 4b. De 86% #6) þ 
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difle in dominico ſuo ut de ſeo de, modo et forma as the plaintiff 
declares, To this plea the plaintiff demurred generally, 
and the defendant joined in demurrer. 


This caſe was argued at ſeveral times by Mr. ſerjeant 
Girdler, Mr. ſerjeant Baines, and Mr. Fazaterley for the 
plaintiff, and by Mr. ſerjeant Be/field, Mr. Uſer, and Mr. 
Filmer for the defendant. And the 26th of Nov. 1728, J 
at my brothers deſire delivered the opinion of the court, 
that the plea was ill, and the plaintiff ought to have judg+ 
ment. And we reſolved, 5 | 2 


1. That the defendant could not plead, John Palmer nil 
habuit in tenementis at the time of the leaſe made, to an ac - 
tion brought by Jahn Palmer, ſuppoſing be had not con- 
veyed to the plaintiff; becauſe it appearing upon the face of 
the declaration, that the leaſe was made to her by indenture 
male between John Palmer and her, which ſhe had exe- 
cuted; ſhe is eſtopped by the indenture. And for that pur- 
poſe the caſe of ay v. Goodhall, Paſch. 4 Annae, B. R. 
ante 1154+ in debt for rent by indenture, if the defendant 
pleads, ni / habuit in tenementis, the plaintiff may demur and 
need not reply the eſtoppel, becauſe it appears upon the 
declaration: but if the defendant plead, nil babuit in tene- 
mentis, and the plaintiff replies, habuit, c. the jury may 
find the truth notwithſtanding the indenture. 


2. That the affignee ſhall take advantage of the e/opþe!, 
C. L. 352. 4 Co. 53. Privies in eſtate as the feoffee, leſ- 
ſee, Ee. ſhall be bound and take advantage of e/ftoppels, 
1 Salt, 276. Trevivan v. Lawrence, If A. leaſe by inden- 
ture to B. lands in which he hath nothing, and afterwards 
J. purchaſes the lands in fee, and ſells them to D. and his 
heirs, D, ſhall be eſtopped. And where the eſtoppel works 
on the intereſt of the land, it runs with the land, into whoſe- 
ſocyer hands the land comes. 


3. That this plea of the defendant amounted to a ſpecial 
nil -babuit in tenementis,” for by the inducement to the tra- 
verſe the ſhews, that Fobn Palmer in 1706, long before he 
made the leaſe to the defendant, which was in 1716, con- 
veyed in ſee to Bragg. If fo, Fohn Palmer had nothing in 
the meſſuage, c. When he-made the leaſe. For an eſtate 
in fee-fimple is always intended to continue, unleſs it be 

wn to be conveyed away or determined. "Therefore this 
amounts to 4 ſpecial nil habit in tenementis, which is 
u note to de admitted to be pleaded by aJefſee by inden- 
_ than a general Til thabuit in-tenementis. But the de- 
— by a proper indueement might have made this tra- 
ic good; as if he bad pleaded in his inducement to the 
| > Lots en 12152 mae 
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them by indenture to one all, in which the defendant co- 


. teſt appears to be in Joby Palmer in this caſe, when the 
veyance before the leaſe to 


But it was objected by the defendant's counſel, that u 

_ aſſignee by 

And for that 

. Notes v. Ander, Cro, Eliz. 373. 436, 437- where the plait- 
t — | 


ſeiſed died ſeiſed 15 Elia. whereupon. the land deſcended i * 


and after a verdict for the plaintiff it was moved in arteſt 
judgment, that the plaintiff not having ſhewn, that Jule 


| Mich. Term 2 Georgii 2. regis. 
traverſe, that J. S. was ſeiſed of the meſſusge in fee, and 
being ſo ſeiſed e to John Palmer for his lie, and 
that Jobn Palmer being ſo ſeiſed made the leaſe to the de. 
fendant, and afterwards conveyed: te the plaintiff, and that 
then Jobn Palmer died; whereby he would have 

that an intereſt paſt by the leaſe to the defendant 28 long u 
Fohn Palmer lived, and that by bis death the leafe was de- 
termined; then ſuch traverſe as in the preſent caſe would 
have been good. For the gfeppel that appeared upon the 
face of the declaration, would have been avoided, by ſhey- 
ing an intereſt paſt; and ſuch plea would not have amounted 
to a nil babuit in temtmentis, becauſe an eſtate for life would 
have appeared to have been in Jobn Palmer. But no inte- 


leaſe was made to the deſendaut; nor can the court intend 
there was any intereſt in him, fince the plea ſets out a cos 

Braz in fee-fimple, which e. 
tate muſt be intended to continue. | 


2 % cannot maintain an action of covenant. 
bort 419. pl. 577. fo held in the cafe d 


tiff declared, chat John King let ds, 10 Elia. tothe 
defendant for a term of years, that the defendant granted 


| 8 EDBECGS5t =p ce to» af 1 TOR 7” [ECT TREE 


venanted, that Abel! and his a ſhould peaceably eto 
without interruption of any perſon ; that Abell 15 Ela. 
ſigned to the laintiff; and then all s farther, that long 
fore Johan King had any thing in the land, one Rui 
ing was ſeiſed thereof in fee, wiz, 7 Alia. and being 0 


Thomas King, who entred upon the plaintiff and ouſted bin; 


King had any: thing, When he made the leaſe to the delen- 


ant, and the deſendant-having granted to Hall by indenturty / 

nothing paſſed thereby, but dy Appel; then ben dbel 4. to b 

pn; 8 the plaintiff, nothing paſſed; for leſſee by; whi 

cannot aſſign any thing over; and then the plaiatiff . 9 plai 

ſuch an athgnee as could maintain an action of cover the 
againſt the defendant; and the court-wete of that 0p1'% | 

that covenant will not lie upon an aſignment ee! 1 

eHeppel. And ihat upon tue whole record it appeared; gene 

the plaintiff was but aſſignee by clanpel ;; for the defend he e 

 baving traverſed the-efiats laid in de declaration in fr. cauſ 

Palmer, the; plaintiff h his demurrer has confeſſed the PR ame! 

10 be true, that Jolm Poliper had bot ſuch eſtate wh” on 


made the leaſe, as the plaintiff bas alleged, 1 


» 65 — 
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To which it was anſwered, that the caſe cited out of rang 


Ov. lia. 436. does by no means come up to the caſe in 
queſtion, For there upon the very tace of the declaration, 
it being alleged, that Robert King was ſeiſed in fee, before 

ahn King made the leaſe to the defendant, and alſo when 
| 5 aſſigned to Abell, and alſo when Abell aſſigned 
to the then plaintiff, no eſtate being laid to be in Joby King, 
when he made the leaſe to the defendant; it appeared to 
the court, that the leaſe from the defendant there to Abell 
was only a leaſe by. Happel, and nothing of an intereſt could 


paſs thereby; and conſequently nothing could paſs by Abels 


alignment to the plaintiff, But here upon the face of the 


declaration 2 good title appears in the plaintiff; and that 
being ſo, the declaration of itſelf is good, and the defend- 
ant 


y her plea pleads a fact, which by her indenture ſhe is 
e from A g which makes the plea ill, and what 
is Il pleaded no demurrer confeſſes. No more than if the 
plaintiff declares in debt for tent by indenture, the defend- 
ant pleads ni / habuit in tenementis, and the plaintiff demurs ; 
this demurrer does not confeſs, that the plaintiff had nothing 
- in the lands. The defendant being then eſtopped by her 


indenture, from pleading this ſpecial nil habuit in tenementis, 


the plaintiff as affignee of the land (which he muſt be took 


to be hotwithſtanding this ill plea) may take advantage of 


the efoppel. But in truth the caſe in Croke was adjudged 
for the defendant, becauſe no breach appeared in the decla- 
ration. It was bee facther, if by poſſibility an ititere 

could paſs to the defendant by this leaſe, it could not wor 

by. eſtoppel; now. though it is pleaded that John Palmer 
granted in fee to Jeb Bragg, yet Bragg might regrant him 
an eſtate pur auter vie, of which he might be ſeiſed when he 
made the defendant the leaſe, ſo that an intereſt might paſs 


during the life of cgfuy que wie... To which it was anſwered, 


that a conveyance being pleaded from John Palmer io Bragg, 
it is to be preſumed to continue, the contrary not being 


wn, 


Another objection was, that e/oppels are odious, and not 
to be conſtrued or raiſed by implication. The anſwer to 
which was, here was no conſtrudtion by implication, but a 

ain e/foppel appeared upon the face of the declaration as to 
the matter pleaded in this plea, 1 


The laſt objection was, that the plaintiff had demurred 
generally, whereas if he would have took advantage of this, 
be ought to have demurred ſpecially, and aſſigned this for 
cauſe ; eſpecially ſince the ſtatute of 4 Aun c. 16. for the 
amendment of the law, which enacts that the judges ſhall 
tive judgment according as the very right of the cauſe of 
the matter in law appear to them, Ec. . 


374 To 


Exixt. 


*. 


b ß Thomas Bowers ver/. Robert Man. 


SES | . OL 4 HORROR, .c, WH r 
1 Mich. Term 2 Georgii 2. regis. 
Patugx To which it was anſwered, that the right of the caug 
Exixs, und matter in law appear to be with the plaintiff; for the 
court and juries are bound by efoppels,. as when the plain. 
tiff's title in ejectment is by e/foppe/, and the defendant 

pleads the general iſſue ; ſuch title is a good title in lay, 

1 Salt. 276. Trevivan v. Lawrence. And judgment ya 

given for the plaintiff Nov, 26, 1728, 


Pesch. 2 Geo, 4. C. but with ſome difference, («) Str, $79, 


A certiorari in HE plaintiff Bowers brought a writ of error upon 1 
vr to verify * [ judgment given againſt him by nibil dicit in debt upon 
muſt bear tee n bond in the common pleas, And he affigned in Tri, 
after the afſign- term 1728, want of an original, and want of a warrant of 
meat of cio. attorhey, and One certiorari was directed to the chid 
Juſtice of the common pleas as to the warrant of at- 
torney, and another certiorari was direfted to the cuſtu In. 
vium of the common pleas, which bare zefe the 21ft f 
June. 2727, which was before the errors were aſſigned, 
upon which the cu//os brevium. returned, that there was no 
original, Ge. The defendant jo error pleaded, in nul 
erratum., And judgment was affirmed, ai, Sc. been 
the plaintiff in error ought to take out a zertiorar; to verih 
his error, that there Wñ s no original ; but this crtiom 
bearing telle before the affignment of the errors, could nt 
be a certiorari upon that ment of errors. Mr. Sray 
for the defendant in error. | 
eee . 
e 
taken to be the writ the.court had awarogd, -, | 
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* 
s« # 


to be received within the juriſdiction, to give the court a 
args over the cauſe. The come count was 2 
inſimul computaſſet, wherein the plainti bs yl ow de- 
Clared, rw pep defendant 3 accou with her with- 
in the juriſdiction of the court, for divers ſums of money, 
antetunc debitis et ei adtunc aretro inſolutis exiſtentibus, &c. 
And the exception to this was, that it was not averred, that 
the ſums of money were due within the juriſdiction of the 


court. And it was urged, that if the debt was not con- 


trated within the juriſdiction of the court, the laying 
the accounting to be within it would not be ſuffici- 
ent, becauſe the accounting did not alter the nature of the 
debt, And for that were cited the caſes of Harrenden v. 
P almer, Hes. 88. Done v. Thorn, Allen 72. Cony v. Laws. 
Niles Rep. 492. Sir Thomas Jones 47. and 2 Lev. 165. 
Bull v, Palmer. But the court were of opinion as to the firſt, 


that the promiſſory aote being laid to have been made with- 


5 
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Tatr. Hil. 


il. 2 Ges, 
R. Rot. 


within the joriſ- 
dition of the ia- 
ferior court. vide 
ante 211, 795. 
and the books - 
there cited. 

An action in an 
inferior court 

an account 

flated need not 
ate that the 
ſums in »rrear 
concerning 
which the pare 
ties accounted 
were in arrear” 
wichin the jori(- 
dition of the in- 
ferior court. 8. 
C. Ser, $27; vide 
ante 211, 795. 
and the books 
there cited, 


v 


there. R. ace. park 
Wil 159, aces, PIBIntiff was a | | 
Ju $025. dere bee bad u privilege 46 lay Dis Aion in Maddie 


1558 Hilary Term £ Georgii 2. regis. 
Exzzy in the juriſdiction was ſufficient, becauſe whether it was for 
* value received or not it would not be material, for an 
action upon a promiſſory note payable to a man or order, 
though it was not for value received, is maintainable upon 
-/ the ſtatuteof 3 & 5 An c. . and if value received is in the 
note, there is no occaſion to prove that the value was paid, 
As to the exception to the ſecond count, the court af 
over-ruled it, becauſe the action was grounded upon the 
ſtated account, which was laid to be ſtated withiii the ju- 
riſdiction- And though the ſtating the account might not 
alter the nature of the debt, yet giving the ſtated account 
in evidence, would be good evidence to prove the declan - 
tion... And judgment was affirmed, Feb. 7, 1728, 


BanTLETT. 


Burroughs ver/; Willis. 


— aer 

8. c. x Barnard. B. R. 114. Str. 822, and differently reported. Fitzy, 46, 
E 42 4. een : „ee (b 1 

If a barrier HE defendant had obtained a rule to change the v. 


dust wa- nus out of "Miidalleſex, in an action for money received 


bes ot cope hes to the plaintiffs uſe, upon the common effidayit, that the 
nee in Middle; Cauſe of action (if any) aroſe in Hempbire. Mr. Finer 
ben moved for the plaintiſf, to diſcbarge the rule, becauſe the 
rriſter, and (a) maſter in chancery, and 


where his attendance was required, and cited 2 Salt. 670. 
Nude v. Farnaly. ' Aud the court being of opinion, this 
tell within the resſon of that cafe, the rule was diſcharged 
g8ee 2 Salt 668. Sedan v. Ling.  Corthew lab. Biſc 
Harcourt Mr. Huſſey for the: defendants. 
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2 Geotgli' 2 Regis, B. R. 1929, 


Viher Eſtwick aſſignee of the ſheriff of Mid- 
dleſex againſt Edward Cooke. Gen "4 

N debt upon a bail-bond brought by the plaintiff as aſſig - The courts v 

nee of the ſheriff of Middijex, the plaintiff declared, take notice of 
that after the firſt day of Trinity term A. D. 1706+ via. 1d cn 2 
the 18th of July anno regni domini Georgii 2. nunc regit, &c. moveable terms 
ſecundo, the plaintiff proſecuted extra curiam diffi domini regis 2 ny * 
coram ipſo rege (eadem curis apud Wyfimanefterium in comitatu aud the books 
Middiejex adtunc tenta exiflente ) a writ of capias ad r mdum, there cited. Burr. 
to the then ſheriff of Midalgſir directed; and fo proceeds, *5**: 
and ſets. out the, writs the delivery to the ſheriff, the war- 
rant, arreſt, and giving the bail- bond by the defendant, and 
the alignment to the plaintiff, c. To which declaration = 
the defendant demurred, and the plaintiff joined in demurrer. The court of 
And Mr. Strange for the defendant took exteption to the ig . ned 


cannot be repre · : 


declaration, that it appeared thereby, that the writ was ſued ſented to have 
out.in the long vacation out of term time z for the court den beld at | 
muſt — take notice of the beginning and end of the {or time. 
terms, as well moveable as immovgable, and that the 18th R. acc. Alkis- 
of Ful was after Trinity term was ended, and, therefore that 2 23 
the writ was a void writ, for it was not poſſible to be ſued 3. 8 
out of the court of king's bench then ſitting at Vefminfar 2586. Bl. 683. 
the 18th of Jul, When it was vacation time, no ſuch court 

being then fitting at W:ftminfler. And the writ being void, 

the arreſt was illegal, and the bail-bond thereupon given - 

void alſo. Mr. Reeve for the plaintiff inſiſted, that there 

Was veritas fafti as well as veritas legis. And though a writ 

is to de took in law, to be ſued out at the time when it bears 

lee; and that is the laſt day of Trinity term, when the 

writ 1s ſued out in Trinity vacation; yet in fact it is conftant 


experience, and the courſe of the court, which is the 2 


3558 Eaſter Term 2 Georgii 2. regis. 
ExTwicexs of the court, that writs are ſued out in the long vacation 
Coons. though they bear z2/ the laſt day of Trinity term before 
And therefore this, as it may be ſo in fact, ſo it is con. 

 feſſed to be ſo by the general demurrer, and therefore vel 

| enough. For which be cited Sir Thomas Jones 149. 1 
Ventr. 362. Walburgh v. Saltonflall; where in a declan- 

tion a latitat was ancged.to be ſued out of the king's bench 

21 Jan. and the jury found the writ bore feffe 28 Nov. but 

in fact was ſued out 2t Fan. and it being according to the 
truth of the fact, it was held good, and judgment «vas given 
for the plaintiff, niſi, Sc. But the court being vnanimous 
of opinion, that it was ill, and that it was not according 
to the truth of the fact, for it could not the 18th of Ju; 
be ſued out of the court of the king's bench then fitting it 
Wiſtminfler, when the court did not nor could not fit out 
of term, the plaintiff deſired leave to diſcontinue, which 


was granted him, Aay 13, 1729. 


7 15 Naylor qui tam very. Scott. 
e e eee 


A cuſtom that a TN a e granted to ſtay a-ſuit in the ſpititui 
r 0 4 court by the vie at of Wakefield, grounded upon a cuſton 
fee who is never for a due for churching of women, which was alleged to 
cburched is void. be this,” vie.) That every inhabitant keeping an houſe and 
1 having a family in Muleſiola in Toriſbire, and having 3 chill 
3 children born in that pariſh; at the time of churchitg 
fall be prize the mother of the child,” or at the uſual time after her G. 
the vfual time livery when ſhe ſhould be ehurched, have time out of mind 
after « wonian's paid ten pence to the vicar-of that-pariſh, for or in reſpec 
yay de of ſuch churebing, or at the uſual times when the mother. 
chucched is vod Of ſuch child ſhould be churched. Iſſue was taken upon 


for uncertainty dhe cuſtocm, and u verdi was found for the defendin 

wen what that that there was ſuch a cuſtom, And upon motion made te 

load ame. the court by Mr. Filmer for the plaintiff, in arrelt of judg: 
mumeent, to prevent the granting à conſultations! (the court 
* being of opinion, that it was 'a void cuſtom, 1. Becauſe 

: was not alleged, what was the uſual time the women wrt 

« wh to be churched, and therefore uncertain; 2. Becauſe it wi 

we es '  - unreaſonable, becauſe it obliged the huſband to pay, if the 


mud» woman Was not churched at all, or if ſhe went out 

(4+ 4.4, . pariſh; or died; before the time of 'churching ;) judgment 
was arreſted; Mr; Crowle counſel for the detendant in the 

prohibition, a + "or a x F 4 a ' 
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The King agaizſt Valentine Boyles. 
i 8. C. Str. 836. Fitzg. 8a. 


N an information in nature of a que warrants exhibited A quo warranta 
by the maſter of the crown office as the king's coroner CES 
and attorney, &c. for uſurping the office of one of the office which 
bailiffs of Southwold in Suffolk, the information ſet forth, that —_— the . 
villa de Seuthwold in comitatu Suffolk eff anjiqua villa, guadf¹,? 

infra villam praeditam for ten years laft paſt, and long be- 

fore there were and yet are two bailiffs from time to time by 

the commonalty of the ſaid ville yearly choſe and to be 

choſe, and that the office of bailiff villae praediFae for all the 

time aforeſaid was and yet is officium publicum et officium mag- An office touch» 
nae fiduciae et pracheminentiae infra villam praeditlam tangens tb. Eo? 
regimen et gubernationem villae illius et adminiſtrationem publicae 1d che ace 
Juſtitiae infra eandem villam, viz. apud villam praediftam, and frration ofpublic 


that the defendant 26 April 1 G. 2. and from thence continue Juice within is 


poflea bucu villam praediftam a aligus legaliwarran- publ. yu 
to, Oc. 1 e the ae and ſtill there uſes 222 
and exerciſes it, and elaims to be one of the bailiffs of the ſaid 
ville, and to have and enjoy divers liberties to the ſaid office 
of one of the bailiffs of the ſaid town belonging, Cc. To 
this information the defendant demurred, and the king's co- 
roner, Cc. having joined in demurrer, Mr. Huſſey for the 
defendant inſiſted that a quo warrants was the king's writ of 
right, for uſurping franchiſes and liberties, 2 Inf. 282. 

he exerciſe of an office may be ſuch a franchiſe, as for 
the uſurpation of it a qus warrants may lie, if it is a pub- 
lick office z but in this caſe the office in the information, 
ſeems to be only a private office, for which no quo warrants 
would lie ; for it is not ſhewn, that this ville of Southwold is 
2 corporate ton, nor is it ſaid, ſo much as that it is a bo- 
Tough ; and therefore the court cannot look upon the 15 
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of this gown, to be an officer of a publick nature. Sed in 


alhcatuy ; for per curiam there is no neceſſity, to ſet out par. 
ticularly in theſe fort of informations, the whole conſtitution 
of the place, or to ſhew whether the office is by charter ot 
preſcription ; but if it is alleged, to be an office, which ap. 
rs upon the face of the information, to concern the pub. 
ick, it is ſufficient againſt a perſon that uſurps it. Noy 
here it is alleged to be a publick office, and concerns the 
government of the ville, and the adminiftration of publick 
juſtice, which is confeſſed by the demurrer. And judgment 
was given for the king, June 12, 1729+ 
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t 1 tr. Trin. 
Lowe againſi Davies and others. Cate, Trim. 14 
JECTMENT for meſſuages and lands in Shrewſ- A deviſe to x 

\bury on the demiſe of I illiam Fowler and Mary bis man and bis R 

wife. On not guilty pleaded, the jury found a ſpe- — bo 
cial verdit which was very long, by finding ſeveral con- be fo far te- 
veyaaces and common recoveries ; but the 4 12 
wholly upon what eftate paſſed by the will of Daniel Jevon bs pak only an 
to his youngeſt ſon Benjamin Fevon. The will was found at *ftate for life. 
large, but the queſtion aroſe upon this ſhort caſe. Daniel g. K. —_ 
even the deviſor, being ſeiſtd of the lands in queſtion, by 849. 2 Eg. Abe. 
bis will duly executed, dated 21 Zune 28 Car. 2. deviſed 315 fü s- 
part of them to his wife dame Ann Jevon for and during her — 4 
natural life, and from and aſter her deceaſe then to his ſon ence. Fits. 11, 
Bajamin Feven and his heirs lawfully to be begotten, that 
is to ſay, to his firſt, ſecond, third, and every ſon and ſons 
ſueceſſively, lawfully to be begotten of the body of the ſaid 
Bryjanin, and the heirs. of the body of ſuch firſt, ſecond, 
third, and every other ſon and ſons ſueceſſiyely lawfully 
iſuing, as they ſhall be in ſeniority of age and priority of 
birth, the eldeſt always and the heirs of his body to be pre- fas deviſe to 
ferred before the youngeſt and the heirs of his body, and in J. S. and bis 
default of ſuch ius then to his right heirs for ever, Other J5yo iantully ts 
part of the lands were deviſed to his wife for life, and from is to ſay the fir 
and after her deceaſe to his ſaid ſon Benjamin and to the 5 
keics of bis body, as in manner and form aforeſaid is ex- 1 : 
prefied $ but for want af ſuch heirs, then to the uſe of his gottes fucceflive- 
I bens for erer. Other lands be deviſes to his eldeft ſon & g. the foi 
Thomas and his. beige lawfully to be begotten, the firſt, ſe- foch arg and 
and, third, and every other ſon and ſons ſucceſſively of oder Tonk av 
te body of the ſaid Themgs lawfully begotten, and the Baits e bes 
of hack ficlts/ ecogd and third ſon lawfully ſucceeding one age, tc. rhere4s 
mocher, and in default of ſuch iflue to his ſon Benjamin as roy x 
Ober olg an offts/ for fe. 3. C. . 286. Ste, Ed, Abr. 376. pl. 26, « 
a e ee ee eee ll wie 
will win up Nag Ute. B. R. 238. Str. $49. N. Abr. 416. pl. 28. Fus. 112, In * 
ieee ci 
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aſter a ſurrender by his mother of her eſtate for life to hin, 
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; what went before, it muſt be t 


Beam by the firſt words, and no expreſs eſlate 
we iz. what comes ftet, and the ſubſequent 

ie other geviles, cannot turn chat only into an 
lie in Remi, with .intails. te his ſons 1 
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heretofore exprefſed, and in default of ſuch iſſue to his 
| right heirs for ever. Other lands he deviſed to bis ſon In- 
Jamin, and the heirs of his body lawfully to be begotten, 
the firſt, ſecond, third, and“ every other ſon and ſons fuc- 
ceſſively of the body of the ſaid Benjamin lawfully to be be- 
gotten, and the heirs of the body of ſuch firſt, ſecond, and 
third, and every other ſon and ſons ſucceffively lawfully iy. 
ing, as they ſhall be in ſeniority of age and priority of 
birth, the eldeſt always and the heirs of his body to be pre- 
ferred before the youngeſt and the heirs of his body, and in 
default of ſuch ifſve then to his right heirs for ever. Dai 
von the deviſor died 22d June 28 Car. 2. 1676. and leſ 
. is widow and three ſons, mas his eldeſt, Richard his ſe. 
cond ſon, and Benjamin his youngeſt ſon. Thomas the elif 
_ ſon died without iſſue. Richard the ſecond ſon died, and 
. left Mary the wife of Fowler his daughter and heir, and abb 
right heir to Dan. Fevon the teſtator, who were leflors of 
| the plaintiff, The defendant claimed under Benjamin, who 


YZ O09 => & =, = a a. 


ſuffered a common recovery, to the uſe of him and bis 
heirs, and afterwards conveyed it to Faring, under whon 
the defendants claimed. So that the fingle queſtion upon 
| "this Tpecial verdict was, whether Benjamin von by this vil 
Was tenant in tail, or only tenant for life? If he was tenait 
in tail, by the ſuffering the common recovery that would be 
barred, and alſo the remainder to the right heirs of his fi- 
| ther, under which the leſſor of the plaintiff claimed. Bit 
if he was but tenant for life; the recovery would not afra 
the reverſion deſcended to the plaintiff but ſhe would hare 
good title. Mr. Wikrahant for the deferidants argued, thit 
the teſtator knew the difference between deviſing an fate 
| for life, and an eftate in tail ; ſor in ſeveral parts of the vil 
| he gave to bis wife an expreſs eſtate for life ; but to B 
be did not give it only for his life; but to him and the bei 
of his body, which was undoubtedly" an eſtate tail is 
will, and therefore that eſtate could not be defeated by the 
| 1 words. For where an expreſs eftate is given / 
a will, that ſhall not be defeated by ſubſequent words by 1 
Implication.  Dier 171. 1 Yentr. 231. Cre. liz. 246 
Ain v. Aithins. And as to the firſt deviſe to Benjamin (be 
there is ſome difference in the penning that and the lade 
„ quent deviſe to him) a (e) videlicet may correct or _ 
What went before, or explain it; but if it is contra, 
28 void. | Hob. 71 


No it was infiſted on, an expreſs eſtate tail being Ok 


55 N. follows the viz. and the other deviſes to 
-**-4p\contrary to the expreſs deviſe to Benjamin, 5d 


cal 
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catur; for per curiam, the whole will muſt be took toge- Lor 
ther, and one part explained by the other; and the intent W 
was moſt manifeſt, that the deviſor in all the deviſes of the 

Jands in queſtion deſigned to give Benjamin only an eſtate 

for life, and not an intail; and the viz. and the other 

clauſes, were not contrary, but explanatory of what heirs of 

the body of Benjamin the deviſor meant. And judgment was 

given for the plaintiff Novem. 18, 1729, by the unanimous 

opinion of all the judges. Mr. Hilles was counſel for the . 


4 


Henry Haydock verſ. Roger Lynch. . Micky 


N an action upon the caſe upon ſeveral promiſes, the An order ＋ hen 
plaintiff in his firſt count declared, that one Thomas 1% cut ef a 
Rogers 8 Aug. 1728. Cc. according to the cuſtom of mer- particular fund 
chants his certain bill of exchange with his own hand and a0 — 
in the name of the ſaid Thomas ſubſcribed did make, dated Bley 1 4. 
the ſame day and year, and directed the ſaid bill of exchange 

to the ſaid Roger, and thereby requeſted the ſaid Roger to 

pay to the ſaid Henry or his order 14“. 3s. out of the fifth - 

payment, when it ſhould become due, and it ſhould be al- 

lowed by the ſaid Thomas, which was afterwards accepted 

dy the defendant, ratione quorum praemiſſorum the defendant 

became liable to pay the ſaid 14/. 3s. to the plainty Henry, 

and ſo being liable promiſed to pay, &c. Then there were 

other counts in the declaration, to which counts the defen- 

Cant pleaded non aſſumpſit, &c, and as to this count the 

defendant demurred. And it was inſiſted upon by Mr. 

Parker for the defendant, that this action was not maintain- 

able upon this bill as a bill of 5 7775 according to the 


reſolutions in the caſes of Focelyn v. Laſerre, Paſch. 1 Geo. 1. 
B. R. ante, 1362.] and Jenney v. Herle, Paſch. 10 Ges. 1. 
B. R. 1724. [ante, 1 361.] And of that opinion was the- 
Court, and Nev. 20, 1729. gave judgment for the defendant. 
Mr, Srenge for the plainifh 224 | 9 
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1e Ee Henry. Mifflin aint Peters and others ve 


$44. &t Mick. Sir William Morgan. 
* 2. B. R. 

N error upon a judgment by nihi/ dicit in debt upon 1 
—— bail · bond, e 5ool. obtained by the dani 


of a bail bond Nin and others againſt Sir William Morgan as aſſignees of 
ſhews that the the ſheriff of Gloucefler, the error aſſigned was, that the 
according to the Plaintifis did not ſhew, that the ſheriff aſſigned the bond to 
form of the them by indorſing the ſame and atteſting it under his hand 
— 4 and ſeal in the preſence of two or more credible witneſſes, 
after a judgment according to the words of the ſtatute of 4 Ann. c. 16. [.20. 
by #efault, tho but only alleged, that the ſheriff at the requeſt and coſts of 
dg ——_ the plaintiff in the ſuit, according to the form of the ſtatute 
it by indorle= in that caſe lately made and provided, did affign to the 
ment aweſted, plaintiffs the ſaid bond, which Mr. Strange inſiſted fa 
* the plaintiff in error was not ſufficient, without ſbevig 
1323 that the bond was aſſigned as the act diredtrd, 
y indorfement, &c. But the court unanimouſly over-ruled 
this exception; all defects, which would have been aided 
by a verdict, being aided after judgment by nil dicit by that 
act of 4 Aun. c. 16. L 2. for amendment of the law, andit 
being expressly alleged, that the bond was affigned 
formam flatuti, r. Parker for the defendants in ew 


And judgment was affirmed, Nov. 18, 1729- 


The King againf the Mayor, Aldermen w 
Burgeſſes of Doncaſter in the county of York 
8. G. 1 Barnard, B. R. 264. 


The chamber- 'A Mandamus was granted, directed to the mayor, ile 
= of a corpo- men and burgeſſes of Doncefter, commanding tes 
ration cannot be ig reſtore Chriftepher Scat to the office of a capital 


removed from ; | 
the office of = of that corporation. To which they made a return, with 


eopiral bare by it was ſet out, that the corporation was a corporationl 
> — al preſcription, &c. and that feveral charters had been * 


vide ante225- ed to them by ſeveral kings, by one of which thei 


yoke —— name was made, that of mayor, aldermen and bur 


B. R. T. 25 C. Sc. that by letters patent of 16 Car. 2. he apoio 
2 mayor, twelve aldermen, and twenty-four capital by 
| —— - ſes, which mayor, aldermen and capital burgelies, 
|  corporationcan thereby appointed to be the common - council of the c 
1 ration: by the ſame letters patent the mayor was If 7 
8 to be choſe out of the aldermen, and the aldermen 


* capitel burgeſſes, and the capital burgeſſes out O 
ral orders 1 5 f ne of 
and laws made by the corporation for the good of the cyrporation. R, acc. Sa 37: ket 4 


council of 2 co:poracion have no* of common right a power to remove any 0 argon” 
corporation, K. acc. Say. 37. O- . Cuwy. 503, 504 Bur. 538. vide Dougl- 144 * 
Burr. 517. 0 ” 
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free burgeſſes, in a particular manner mentioned in the 
letters patent; then they returned, that time out of mind 
there had been three chamberlains of the ſaid borough, one 
called the ſenior chamberlain, another the middle chamber- 
lain, and the other junior chamberlain of the ſaid borough, 
which till the granting the charter of Charles the Second had 
deen always choſe by the whole body out of the burgeſſes, 
and from the making that charter had been choſe by the 
mayor, aldermen and capital burgeſſes, out of the capital 
burgeſſes ; which e1amberlains reſpeQively continued from 
their elections three years ; and that the firſt year ſuch per- 
ſon was called the junior chamberlains, the ſecond year mid- 
dle chamberlain, and the third year /enzor chamberlain ; and 
that the buſineſs of the ſecond chamberlain was to take 
care of the lands and poſſeſſions of the corporation, and to 
receive the rents, &c. and to give a true account of them: 
0 the return ſets out, that after Scott was choſe a capital 

rgeſs, and took the oath, which was fet out at Jarge, 
which was, among other things, well and truly to ſerve 
the mayor, aldermen, and burgeſſes of the borough, as one 
of the capital burgeſſes thereof, and well and truly to per- 
form and keep all ſuch orders and by-laws as are or ſhould 
de made by the mayor, aldermen, and capital burgeſſes, 
for the good government of the borough, and in all things 
according to his power truly and faithfully to ferve the 
mayor, aldermen and burgeſſes, for the moſt benefit of the 
corporation and inhabitants; then the return ſets out, that 
dealt 23 May 1718, was choſen chamberlain, that he be- 
came middle chamberlain, and took upon him the execu- 
tion of that office 1719, that he as middle chamberlain re- 
ceived ſeveral ſums of money of the tenants of the corpora- 
on, mentioningthem particularly, due to the corporation, 
H which he gave no account, tc. but concealed and de- 
ined them to his own uſe, and as middle chamberlain 
harged the corporation with ſeveral ſums of money as laid 
ut for them, which he never laid out, mentioning them 
iſo particularly ; nod that he, while he was a capital bur- 
els and chamberlain of the ſaid borough, obſtinately and 
9Juntarily refuſed to obey ſeveral orders and laws by the 


eee 


rough made, contrary to the duty of bis office of capital 
urgeſs, and contrary to the tenor of his oathy contrary to 
* truſt repoſed in him, Cc. that the mayor, aldermen, 

capital burgeſſes afterwards, viz. &c. in common- 
m_ aſſembled, ordered that Scott ſhould anſwer the ſe- 
7 articles, matters, miſbehaviours and offences afore- 
ws and that he had notice of them in writing, and was 
2 to appear at a pärticular day to anſwer them; 
1 5 id appear, and put in his anſwer, and was heard, 
8 d not de removed from his office of capital burgeſs 
e at further day was given him, when he was beard 

a; that a ſurther day was given him, to ſhew cauſe why 
3G 3 0 


or, aldermen and burgeſſes, for the good: of the ſaid 
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aldermen, and capital burgeſſes in council aſſembled, t 


1729. the court unanimouſly awarded a peremptory mans 


de received, and charging them with payments which de 
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for the miſbehaviours and offences aforeſaid, at which dy 


from that office, for the reaſons before- mentioned. 
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Scott appeared at the common council then held, and wa 
heard again, and upon examination and conſideration had 
by the mayor, aldermen, and capital burgeſſes in comma. 
council then aſſembled, of all and fingular the premiſſes, u 
well of the articles, matters, miſbehaviours, and offences 
aforeſaid, laid to the» charge of the ſaid Scott, as of the 
matters and anſwers he alleged in his defence; and upat 
examination of witneſſes it appeared to them, the mayo, 


Scott was guilty, &c. ideo they then and there adjudged, te 
ſhould be removed, Cc. and did then and there remore 
him, from his office of capital burgeſs, for his ſaid offence 
and miſbebavicurs, &c. After argument by Mr. But 
againſt this return, and by Mr. Fazakerley for it, Mo. 1 


mus, to reſtore Scott to the office of a capital burgeſs. Fa 
they held firſt, that it did not appear ſufficiently by this x 
turn, that Scott had miſbehaved himſelf in the office of 1 
capital burgeſs. For as to the charge, that he had obl 
nately and voluntarily refuſed to obey orders and laws, &. 
contrary to the duty of his office, and his oath ; that ws 
too general a charge, for the particular laws ought to ht 
been ſpecified. But what he was charged with in this» 
turn related to his office of chamberlain, and not to la 
office. of capital burgeſs, viz. not accounting for the un 


never made; and therefore this might have been 1 god 
reaſon to remove him from the office of chamberlain, bit 
not of a capital burgeſs. 2. They bad not returned, tt 
the mayor, aldermen, and capital burgeſſes, which wa 
common- council, bad a power to remove. The chan 
does ſay, the capital burgeſſes ſhall continue in for lie, u 
leſs removed; but it does not ſay by whom that remonli 
to be made. 11 Co. 99. 1 Roll. Rep. 224. Pain (5 
Stiles 477. are authorities, that # () freeman fhall 10 
remgyed by a corporation, unleſs by virtue of a chart! 
preſcription. But if the mayor, aldermen, and capitals 


— 


a capital burgeſs, becauſe he was choſe by them; my 
court held, this was not a ſufficient cauſe to remore 
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The Mayor, Aldermen and Burgeſſes of lou. un. 
Baſingſtoke qgainſt Vaughan Bonner. aw * © 


8. C. Str. $64. 


N debt for 800 J. rent in arrear due from the defendant an allegation 
to the plaintiffs upon a leaſe by indenture made by them that a mant 
to the defendant, he pleaded his privilege as an attorney une of the 

of the common pleas in this manner, viz. that he, the day ef an aQtion 
of exhibiting the plaintiff*s ſaid bill, and long before et con- 32 — 
tinus abinde hucuſque, facit ¶ inſtead of fuit] et adbuc exiftit, an J not — 
attorney of the common pleas, &c. To which plea the th. be was an 
plaintiffs demurred, and the defendant joined in demurrer. e when 
And judgment was given, that the defendant ſhould anſwer a 
over, becauſe the defendant had not averred, he was an 

—_ of the common pleas the day of the exhibiting the 

plaintifPs bill, by reaſon of the miſtake of the word fecit in- 

lead of fuit, May 5, 1730. 1 


James Stewart Eſq. Henry Rowe and Eliza- nar. ach. 
beth his wife ver. Smith et al bail of Solo- 2 
mon Ranger. 

8. C. Str. 866. | 


N a ſcire facias which bore tefe 6 Nev. 3 Geo. 2, return- A chte focies 
able Monday proxime poſt eraflinum ſancꝰi Martini, ſued may be ſe-d out 
the plaintiff againſt the defendants as bail for Solomon f 2 
nger, &c. the defendants plesded, that the plaintiffs after which Qodeges 
their judgment recovered, and before the ſuing out of the cen. 
ſire jacias, We. had not ſued out 2 capias ad ſatisfaciendum age 
againſt Ranger, &c. To which the plaintiffs replied, that after returnable, | 
their obtaining their judgment againſt Ranger, and before 
the ſuing out of the firſt ſcire facias againſt the defendants, 
"=. 230 of Ofober the ſame Afich. term 3 Geo. 2. they ſued 
5 du, 


363 


[ 


1 he n b. und to * „ . A 
dert re the malitioſe intendens, &c. the ſaid firſt of Fu N 
* — ms — and times . the ſaid firft of July and the ſaid ſecond 


_ 
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STEwArT out, c. againſt the ſaid Ranger a capias ad ſatisfaciendu 
Sura. Teturnable Thurſday proxime poft craſtinum Animarum ¶ which 
1 was the 6th of Nov, the ſame day the firſt ſcire facias bore 
tte] at which day the ſheriff returned, that Ranger non of 

inventus, &c. prout idem breve et retornum inde among the 

files of writs of capias ad ſatisfactendum in the ſaid court i 

recordo remanentia, &c. The defendants demurred general. 

ly, and the plaintiffs joined in demurrer. And Mr. Strang 

for the defendants infiſted, that this was ill, becauſe the 

ſeire facias was teſte the ſame day the capias ed ſatisfacienln 

was returnable, whereas the capias ad ſatisfaciendum ought to 

. be returned before the ſcire facias was ſued out ; but it did 

not appear to be ſo, becauſe being both on the ſame dy, 

there is no fraction of a day. Sed non allocatur ; for in many 

caſes the law takes notice of fractions of days; and here it 

ſhould be took, that the capias ad jatisfaciendum was returt- 

. ed, before the ſcire facias was ſued out; which might ver 

well de, though both on the ſame day. Judgment for the 

plaintiff, May I, 1730. 


ki Ges. John Hoare again? Rivers Dickinſon, Err. 


2 C. B. 
_ 2. B. R. | 
ot. LF OHN Hoare the plalatiff in the common pleas brougit 


; + ppp T, an action upan the caſe agaioſt Dickinſon, and declar 
zuling water to ed, that he the 11t of July x Ge. 2. was [awfully polleled 
flow thro* pipes of two ancient meſſuages and two ancient ſheds, futvacin 
near the foun- the pariſh of St. Andrew Holborn in-comitatu Middiger, ut 
plaintiff's houſe, being ſo poſſeſſed, he afterwards, fcilicct the fame day and 
and neglefting year, pulled down the ſaid ancient meſſuages, and built 
r in their place four other meſſuages upon the ground, 
flowed the part thereof, where the ancient meſſuages ſtood, and de 
— them and fapped plaintiff of the ſaid four new built meſſuages the ſaid io 
of the olaiotifs _ Fly anno ſecunde- aforeſaid, and always from thence unvil 
houſe is unex- * aſter the ſecond of December anno ſecundo Jupt adifth, wi 
; erg" awfully poſſeſſed: and whereas the defendant the fad 6 
does notexpreſs.. Of Fuly anne ſecunds ſupraditia, and always from thence mm 
exp upr ays 
ly date that the and after the ſaid ſecond of December, was poſſeſſed of 
f 88 brewhouſe in the pariſh of St. Sepulchre's London, and T- 
be laid them fo poſſeſſed, and the ſaid John dare being poſſeſſed of 
there, or that ſaid four new built uages, the defendant machinan! 
y and divers din 
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th: plainviff uced December, guendam curſum aguae per maheremia tubulata 


_— — a quodam fonte in the ſaid pariſh ot St. Andrew Holborn ® 


houſe: is the detendant's brewhouſe conitinuauit, et currere caufavi ® 
kufkicient for bim . i 

te thew tha he was poſſeſſad of it. vide ante 266, 333, and the caſes there ud 
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the foundation and underpinning of the plaintiff's ſaid four 
meſſuages, ac maheremia tubulata illa tam negigenter manute- 
mit, reparavit et cuſlodivit, quod aqua à fonte illo per eundem 
Dickinſon in maheremiis tubulatis illis dedufia, diftis diebus et 
vicihus ex maheremiis tubulatis illis, at the ſaid pariſh of 
St. Andrew's Holborn, ad et in murum, fundamentum et ſuſten- 
tationem of one of the ſaid four mefſuages of the plaintiff's 
ſo new built ir ruebat et profluebat, per quod the ſaid meſſuage 
and two other of theſe meſſuages of the ſaid plaintiff to the 
ſaid meſſuage near adjoining in muribus ſuis ac in tetits corun- 
dem magnopere deb:litata et damnificata fuerunt, and the plain- 
tif to ſupport and repair them ex cauſa illa was forced to 
expend 3004. c. Upon not guilty pleaded, and iſſue 
joined, the jury found for the plaintiff, and gave him da- 
mage 2037. beſides coſts; for which ſum, and for 25 109. 
colts, judgment was given for the plaintiff Fon Hoare in 
the common pleas. Upon which judgment the“ defendant 
brought a writ of error in the king's bench, and aſfigned 
the general error. And Mr. Draper argued for the plain» 
tif in error, that this action was not maintainable againſt 
him, becauſe the defendant was not to be compared to a 
terre · tenant, who may be obliged, to keep his fences, Cc. 
in repair, according to the caſe of Tenant v. Gouiding, 


I Salk, 360. but bad only an eaſement in having this water 


come to bis brewhouſe. And it is not alledged, that the 
pipes were his, or that he laid them there; and therefore 
be was not obliged io repair them, and by conſequence was 
not anſwerable for any damage that might accrue to the 
defendant in error by reaſon of the pipes being out of re- 
pair. In the next place, if the plaintiff in error was to 
be looked upon as. owner of the pipes (which he is not al- 
leged to be in the declaration) then the plaintiff's declara- 
uon is ill, becauſe the defendant in error bas not ſet out a 
good title to the four meſſuages, but has only alleged that 
be was lgitime poſſeſſionatus, which though it might be good 
againſt a fort. ſegſor, yet would not be good againk a terre- 
tenant, 1 Salk. 335. Star v. Reokeby. But the court were 

opinion, that the action well lay, for it is alleged, that 


the plaintiff machinans et malitioſe intendens eundem "Johannem 


* bac parte minus rite praegravare, &c. curſum agua, &c. 
cont: nuauit et currere cauſavit near the foundation of the 
houſes of the defendant in error, 6c. per quod, &c. fo that 

Fe plainly a wrong doer, and has by his continuing and 
cauling this water to run near, Ec. damaged the defendant 
mn error, which the jury have found, And therefore 


lelgment was airmed, April 18, 730. 


3G4 


1569 


Hoarsz 
2 
Dicxinsox. 


Faſter Term 3 Georgii 2. regis. 


157 


Iuames Tully again Francis Sparkes and Chrif 
; topher May, executors of William Donalſon. 


In an Alen of IHE defendapts the executors brought 2 writ d 
debt if bee error upon this judgment (which ſee before, 1546.) 
5 3 in the exchequer chamber; where it was argued for them 
Gin the oamages by Mr. Jecelin, not only that the judgment was erroneous 
ſuſtan-d by the upon the metits, but alſo that there was an error in the en- 
res ow try of the judgment; for the entry was, 1deo confuleratin 
mages as well as off, that the plaintiff recover againſt the defendants his 
— 2 Nas debt aforeſaid, necnon 221. pro damms urs quae Juftinut lam 
Kates 10 be deen occaſione detentionts debiti illius quam pro miſi et cuftogi IL 
with be afſent per ipfum circa ſeftam ſuam in bac parte appeſitis, aden 76 
we 3 cobo per curiam dicti domini regis nunc hic arfudicatas, 1 
cifive opinion. bonis et catallis quae fuerunt, Wc. * Which was inſiſted upon 
x Bacard. B. R. 0 be erroneous, becauſe it was not, that the taxing of the 
— 41 damages was ex aſſenſu of the plaintiff, for the words 1 
Ab. 073-1. afſenſu ſuo after per cur iam difti domini regis nunc hic were 
n a omitted; which ought to be in, as appears by all the pre 
368. 14. cedents in the books of entries. For the taxation of 4 
— damages occafione detentionis debiti, ' as well as of the 
1 of ſuit, being by aſſent of the plaintiff (which 1s _ 
ment.may be entred of record) will conclude the defendant; but if . 
ſupplies eng plaintiff will not conſent to this, then he ſhall have _— 
_ J c. of inquiry of the damages occaſione detentionts gebiti, if 
3 Barnard B. K. will; but this is in the plaintiff's election, and wo 
325+ 335: election ot the defendant, in judgment in actions of 
* 8 upon default or confeſſion, 2 aund. 107. Holaip v. — 
my — And the ſame ng — — —.— _ upon 
to the ex demurter. And the juſtices and barons in this cate l. 

* ſtrongly of 3 That by _ of = _ in the 
the record, but entry of the judgment, the judgmen 

— 25 * Then it was Sad in the exchequer-chamber, that de 
with a contrary would let the record be amended. But the court N 
determination. could not amend it; but if it was amendable, it mu 

3 . v.de Doug. the king's bench. Whereupon Mr, Harpur 


33. 8. 3. . plaintiff in the original action, that the judgment 24 
A court of 1 amended, by inſerting the words ex afſenſu 7 + 
—— rule was made, for the defendants to inew 2 
a record foasto And Mr. Focelin came to ſhew cauſe why the 12 
. to be diſcharged. And firſt that the record was — 
nal. court, but that it was removed by the writ m_— his 
—— — exchequer-chamber, and was there now. And 2 : 
| — — inſiſted upon the words of the ſtatute of 27 pf 1 
mend u not- which requires the chief juſtice of the king * 
withſtanding 2 the record to be brought before the 2 nord 


tranſcript of it 
cum 


may be ina Pleas, Cc. The writ of error alſo requires 
. court of error. Pg 


5. C. Str, 867. 1 Barnard, B. R. 335. 333. 
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ended before the juſtices, &c. 1 Anderſ. 143. Sed non Tour 
alocatur; for the court held, the record remained here, 3, ns 


notwithſtanding the writ of error in the exchequer-cham- 
ber, and that it was only a tranſcript ſent thither, March 
72. Palm. 198. and that if this deſect is amendable by law, 
it muſt be amended in this court. Cro Fac. 429. Then 
Mr. Jocelin and Mr. ſerjeant Eyre inſiſted, that this could 
not be amended, becauſe this is not barely witium clerici, 
but an error in matter of judgment. Beſides they ſaid the 
application for the amendment was too Jate, the cauſe 
having been twice argued in the exchequer chamber. But 
contra, ſerjeant Chapple aud Mr. Harpur argued, that this 
was amendable by virtue of the ſtatue of 16 & 17 Car. 2. 
c. 8. whereby it is enacted, that no judgment ſhall be re- 


verſed, by reaſon that the coſts in any judgment whatſo- 


ever are not entred to be by conſent of the plaintiff, but 
that ſuch omiſſions, and all other matters of like nature, 
Cc. ſhall be amended by the judges of the court where ſuch 


1 ſhall be given, or whereunto the record is or ſhall 


removed by writ of error. And they inſiſled, that the 5 
omiſſion in the preſent caſe of ex aſſenſu of the plaintiff as 


to taxation of damages occaſjone detentionis debiti was of the 
like nature as that of coſts not entred to be with aſſent of 
the plaintiff, And of this opinion was the court, and the 
amendment was granted, May 2, 1730. And in Trinity 
term following, upon Mr. Harpur's motion the tranſcripe 
of the record in the exchequer-chamber was amended by 
the record of the king's bench. And in that term the 
judgment of the king's bench was affirmed in the exche- 
quer chamber by lord: chief juſtice Eyre, Price and Denton, 
uſtices of the common pleas, and Carter, Comm and 


abſent and doubting, and Reynolds being abſent, 
joined in the judgment ia the king's bench. 


» barons of the exchequer, Forteſeue juſtice being 
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The King again Clendon. 
2664 * 8. C. Str. 870. 1 Barnard. B. R. 337» 2 Sell. Caſ. 24. 
A man cannot HE defendant was indicted for an affault and bat- 
MI tery committed by the defendant upon J. 8. and 
upon one indict- 


ment for aſſault. ? J. NM. and upon not guilty pleaded a verdict ws 
ing two people. found for the king, that the defendant was guilty, &. 
Cont, Burr.934. And a motion was made in arreſt of judgment by Mr ke 
| telbey for the defendant, that theſe were two diſtin batte- 
ries, and two diſtin offences, for which the defendant 
ought" to have been indicted by ſeveral indictments, and 
that they could not be joined in the ſame indictment; ſot 
the offences were ſeveral, ſo the judgments ought to be fe, 
veral, and diſtinct fines ſet upon the defendant in reſpect of 
them.” Upon which a rule was made, to ftay judgment, 
until, r. And Mr. Taylor for the proſecutor moved to 
_ Giſcharge the rule; for although he agreed, J. 8. and J. N. 
could not have joined in an action for theſe batteries, *t 
they might be well enough put in the ſame indiftinent, be- 
© cauſe the court would conſider them as different indiQment5 
and might very well give different judgments, and ſet ci. 
ferent fines. But the court held, that as no caſe was cited, 
nor precedent, to warrant ſuch an indictment, it wi 
for the reaſons given by Mr. Ketelbey. And judgment i 
arreſted abſolutely, Saturday, May 30, 1730. 


Coppin ver/. Gunner. 
With an inconſiderable difference. Str. $73. 1 Barnard. B. Ry 339 341-3 


Tho court will iner was convicted of an offence within the black a, 
— ogg G iz. ſhooting at a perſon, c. and ſentence of dez 


n 
vi 
wich proceſs, pronounced againſt him; but my brother Fortecue, mw 
ſentence of whom he was tried, reprieved him, in order that 3 letter | 
ay tay * the ſecretary of ſtate might be obtained for bis tranſpol 
to is ſen- | 
tence changed for tranſportation, if the felony did not occafion any forſciture, and the part) f 
ing will undertake not to ſue out execution againſt his perſon, eh 
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ation, 22 to 4 6. 1. c. 11. . 1. And Mr. Wheat 
moved in behalf of Coppin, to whom Gunner was indebted, 
that he might have leave to ſerve Gunner in gaol with a 
copy of a /atitat, to intitle the plaintiff to file common bail 
for him, if he did not cauſe an appearance to be entred, it 
being alleged, that Gunner bad an eſtate fallen to him; 
there being a proviſo in the act of g Geo. 1. c. 22. that of- 
fenders againſt that a& ſhould not incur corruption of blood, 
nor a forfeiture of lands, tenements, goods or chattels. 
And laſt term a rule was made for the gaoler and Gunner to 
ſhew cauſe. And upon hearing counſel this term, the rule 
was made abſolute, and leave given to Coppin to ſerve Gun- 
ner, according to the motion; it being no prejudice to the 
gaoler, and there being no reaſon, that the defendant ſhould 
not pay his debts, if the plaintiff could recover, and find 
effects; he undertaking not to ſue execution againſt the 
gg of Gunner, and that conſent being made part of the 
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Tote Trin, a | Rex ven. Huggins. 


3 Geo. 2. 
$.C. Str. 882. with the arguments of the counſcl in B. R. 1 Barnard, B. B- 
353. 396. with the arguments of the counlel at Serjeant's inn. Fits. 177, 
| and with the evidence 9 St. Tr. 111. 


1 Is was a ſpecial verdi& found at the Ola Baily on 
Feten employes | an indictment of murder againſt James Barnes and 


— to. John Huggins. The indictment ſets forth, that Jus 
uteri nee Huggint from the firſt day of Oftober in the twelfth year of 
© the late king to the firſt day of Fanuary next following, 2nd 
put a priſoner long before and after, was warden of the priſon of the Flt, 
againft bis wil Ofc, and that James Barnes was during that time ſervant to 
Fobn Huggins, and employed about the care of the priſoner; 
bh on room, and that James Barnes exiftins perſona crudelis natura d 
Seeing wy 4 immanis diſpofitionis erga priſenarios in eadem priſon 1. 


| — per- tente, on the firſt day of November in the twelfth peu, 
mitting him to c. made an aſſault upon one Edivard Arne, then being 


__ =_ a priſoner in the ſame priſon under the cuſtody of the 
the meer n-. faid Jobn Huggins, and him the ſaid Edward Aut bes 
fwerable for the and there with force and arms, &c. unlawfully, ſelonioulſ, 


dureſs, unleſs be wilſully, and of his malice aforethought, and without 
knew that the dhe conſent of the ſaid Edward Arnz took, and him vi 
there again his force and arms, c. to a certain room within the priſoa 


will. 
oy — led, and him the ſaid Edward Arne with force and ars, 
ſwer criminally 
; unleſs it was done with his conſent or by his command. The appointment of 3 ep 
- & the principal from all the duties of his office, till he reſumes it. vide ante 653. TN 
accidental preſence of the principal does not ſuſpend the deputation, or throw the deter 
office for the time upon the principal. On a ſpecial verdi in a criminal caſe the court cal 
no inference with :1eſpet to fats not found: they een only judge on the fats found. e 
verdict finds all the fade it does find poſitively, ard they do not conſtitute the crime of — 
party is indicted, he muſt be acquitted. N. Whether a venire fac las de novo can be gen be 
count of the uncertainty of a ſ.ecial verdict in a c-pital caſe, vide 1 Barnard. B. R. 398. 
indictment of a ga ler and his ſervant for the murder of a priſoner by dureſs, the jut) of kick 
| the ſervant put him againſt his will in a toom vewly built, the walls of which were _ | 
 " and mortar, and very damp, and fituated over the common ſewer of the priſon, goon, fome, a 
where the fil:h of the priſoners was dſually pur, by reaſon whereof the room was un ados ba 
dangerous to the life of any perſon wor ok it, ans kept bim-there till his death 3 | 
or chamber pot, el He- tool or any fuch utenfil ; that the ſervant knew the oom v4 knew 
and fo fituated, 84 that the walls were of brick and mortar, and damp, bat the aur cin l. 
room was newly built and that the walls were of brick and mortar, and damp, that s hen 
the priſoner in the room under the dureſs of impriſonment, and turned away, 38d 1 ite N 
away the ſervant locked the priſoner in, that the priſoner died of that duels, and 
had at the time a deputy, and the court held the ſervant guilty, the gavler not- ir 
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the ſpace of ſix weeks then next following, unlawfully, We. 
impriſoned and detained ; and him the ſaid Edward Arne 
then and there with force and arms, &c. for all the time laſt 
mentioned in that room abſque ſolamine ignis necnon fine aliqua 
matula ſchapio, vel aligua alis hujuſmodi utenfili unlawfully, &c. 
forced to remain and be (the walls of the aforeſaid room 
made of bricks and mortar at the aforeſaid time of the im- 
priſonment of the ſaid Edward Arne in the ſame being very 
moiſt, and the room aforeſaid being ſituate over the com- 
mon ſewer of the ſaid priſon, and near the place bi 
fordes et fimus priſonae praediclac necmon excrementa priſonariorum 
proediflorum adtunc vſualitur paſita fuerunt, dy reaſon whereof 
the room aforeſaid then was very unwholeſome and greatly 
dangerous to the life of any perſon detained in the ſame : 
and the indictment farther ſets forth, that the ſaid James 


Barnes and Fobn Huggins at the ſaid time of the impriſon- 


ment of the ſaid Edward Arne in that room, well knew that 
the ſaid room had then been newly built, and that the walls 
of that room, being made of bricks and mortar, were then 
very moiſt, and that the ſaid room was ſo ſituate as afore- 
ſaid : and the indictment farther ſets forth, that the ſaid 


Eduard Arne, during the impriſonment and detaining afore- 


ſaid in the ſaid room, viz. the ſeventh of November, &c. 
by dureſs of the ſame impriſonment and detaining became 
fick, and thereby from the ſame ſeventh day of 
until the ſeventh day of December then next following in the 


buember, 
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room aforeſaid languiſhed, on which ſaid ſeventh day of 


December the ſaid 4 Arne by dureſs of the impriſon- 
ment and detaining aforeſaid in the room aforeſaid died, 
Ec. the indictment farther ſets forth, that the ſaid Jahn 
Huggins, being a perſon of a cruel nature and ſavage diſpo- 
ſition, and a grievous and inhuman oppreſſor of the pri- 
ſoners in the ſame priſon under his cuſtody being, during 
the ſaid impriſonment and detaining of the aforeſaid Edward 

in the room aforeſaid, viz. the ſaid feventh day of 


November, &c. and divers other days and times during that 


impriſonment and detaining at London, &c. feloniouſly, 


wilfully, and of his malice aforethought, was preſent, aid- - 


ing, abetting, comforting, affiſting and maintaining the 
aforeſaid 

malice aforethought, the ſaid Edward Arne in manner aſore- 
faid to kill and murder: and fo the jurors aforeſaid upon 
their oath aforeſaid ſay, that the ſaid James Barnes and Fobn 
Huggins the ſaid Edward Arne in manner and ferm aforeſaid 
felogiouſly,” wilfully, and of their malice afore thought did 
- — murder, 

ended by the priſoner Huggins the jury find a ſpecial ver- 
— 26 tollows. That queen Ad by her letters patent 
— ring date the 22d of Ful in the twelfth year of her 


r=gn granted to John Huggins named in the indiQtment the 


ice of warden or keeper of the Fleet, and keeper of the 
Priſod and gaol of the Fleet, fituate, &c, and of the priſon- 
— 


\ 


James Barnes, feloniouſly, wilfully, and of his 


againſt the peace, Cc. On not guilty 
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1 
Res en ＋ committed or to be committed to the priſon and 
Us Sy - gaol of the Fleet aforeſaid, and the capital meſſuage for the 


- twelfth of the late king, a 


cuſtody of the priſoners, and thirteen meſſuages in the 
pariſh aforeſaid, and all other meſſuages, &c. and all that 
rent, fee or ſalary of 7. 125. 1d. yearly payable and to 
be paid by the hands of the ſheriffs of her city of Londen 
and her county of Middleſex, &c. and all other rents, Cc. 
and. him the faid John Huggins warden or keeper of the 
Fleet and of the priſon and gaol of the Fleet aforeſaid, for 
herſelf, her-heirs and ſucceſſors, did make, ordain and con- 
ſtitute, by the ſame letters patent; to have, bold, enjoy 
and exerciſe the ſaid office, meſſuages, lands, &c. to the 
aforeſaid John Huggins by himſelf or by his ſufficient de- 
puty or deputies, for and during his natural life, in as am- 
ple manner and form as Sir Jeremy W hitchcott, baronet, or 
any other warden of her priſon of the Fleet aforeſaid, the 
ſaid office and other the premiſſes or any of them had 
before had, held, uſed or enjoyed, or ought to have had, 
held, uſed or enjoyed; with the uſual averments : and they 
further find, that the 1 2 Huggins 1 Sept. in the 

for divers mu before and 


continually from thence after until the firſt of January then 


next following, was warden or keeper of the faid priſon of 


the Fleeet ; and that one Thomas Gibbons for all the ſame 
time was deputy of the ſaid Zobn Huggins in the faid office 
of warden or keeper of the priſon of the Fleet aforeſaid by 
the ſame John Huggins appointed, and acted as ſuch his 


| deputy: and they further find, that James Barnes in the 


indiatment named for all the ſame time was ſervant of the 
ſaid Thomas Gibbons, deputy of the faid Fobn Huggins, in 
the ſame office ſo as aforeſaid being, and ated under the 
ſame Thomas Gibbons, &c. in and about the care of the pri- 
ſoners committed to the ſaid priſon, and in the ſame priſon 
being, and particularly in and about the care of Edward 


Ars in the indictment named then and there a priſoner in 
© the ſame priſon being: they farther find, that the ſaid Jama 


mbar Arne then and there without his conſent in manner 


Barnes the ſeventh of September in the twelfth year, &c. in 
and upon the ſaid Eduard Arne, a priſoner in the fame priſon 
then as aforeſaid being, in manner and form as in the ſaid 
indictment is ſpecified, made an aſſault and bim the ſaid £4- 


and form as in the ſaid indiciment is ſpecified took, and 
him the ſaid Edrward Arne to a certain room within the faid 
priſon then newly built, in the ſame indictment me 

without his conſent in manner, &. conveyed and led, and 


dim the ſaid Edward Arne in the ſaid room for 2 


to wit for the ſpace of forty- ſour days from thence next 
lowing, without the conſent of him the ſaid Edward ey 
in manner, &c.. impriſoned and detained, and him the 
Edward Arne then and there for all the time laſtaven 

in that room, ab/qze ſolamine ignis noc nan fone 1 er matuls 
Jeaphio we aligue ain bajuſmedi u, to remain and _ 
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bis conſent in manner, &c. forced; and they farther find, 
that the walls of the ſaid room were made of bricks and 


mortar, and at the ſaid time of the impriſonment of the. 


faid Edward Arne in the ſame were very damp, and that the 
faid room was ſituate over the common ſewer of the ſaid 
priſon, and near the place ubi ſerdes et fimus. priſonae prac- 


diftae necnon excrementa priſenariorum pracdictorum adtunc uſua- 


liter poſta ſurrunt, by reaſon whereof the ſaid room was then 
very unwholeſome, and greatly dangerous to the life of any 
perſon detained in the ſame : and they farther find, that 
the ſaid James Barnes at the ſaid time of the impriſonment 
of the ſaid Edward Arne in that room well knew that the 
ſaid room had then been newly built, and that the walls of 
that room were made of bricks and mortar, and were then 
very damp, and that the ſaid room was ſituate fo as 
noreſaid: and they farther find, that during the ſaid im- 


priſonment and detaining of the ſaid Edward Arne in the. 


ſaid room, to wit, by the ſpace of fifteen days at leaſt be- 
fore the death of the ſaid Edward Arne, the ſaid John Hug- 
fins (a) knew, that the ſaid room had been then newly 
built, and that the walls of that room were made of bricks 
and mortar, and then were damp; but whether the faid: 
Jebn Huggins knew that, on the ſaid th day of September 
in the twelfth year, &c. the jurors know not: and they 
farther find, that the ſaid Edward Arne during the ſaid im- 
priſonment and detaining of him the ſaid Edward Arne in 
the ſaid room, to wit, the tenth day of the. fame month of. 
tember in the twelfth year aboveſaid, by dureſs of the 
impriſonment and detaining became fick in the ſaid 
room, and thereby from the ſame tenth day of September in 
the twelfth year aboveſaid until the twentieth day of Ofebey 


then next following in faid room languiſhed, on which 
laid twentieth in the twelfth year aboveſaid 
the faid Edward Arne by dureſs 

and detaini 

Te. and they 


to 
wit, by the ſpace of fifieen days at leaſt before the death of 
the ſaid Edward Arne, the ſaid John Huggins was once pre- 
fent at the faid room, and then and there faw the faid £4- 
wed Arne in that room, under the dureſs of the faid ien - 
prifonment, and then and there turned away, and the ſaid 
Janes Barnes locked the door of the fame room at the fame 


x 
* 
. 


further kind, that the ſaid Etward Arne in the ſaid —4 


r report in Ier, 084, nn chat Razzia knew 
faid 
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was deputy of the ſaid Fobn Huggins in the ſaid office as 


the king, and Mr.-ſerjeant Eyre for the priſoner. And on 


_ malitia ſua proecegitata, to wit, that he having the cuſtody 


lice ariſing in conſtru 


| perſon was brought, nearer to death, and farther from 


| Mich, Term 4 Georgii 2. regis. 
ſaid room was ſo locked by the ſaid James Barnes as aſore- 


ſaid until the ſaid time in which the (aid Edward Arne ſo as 1 
aforeſaid died: and they farther find, that the ſaid John p ww 
Huggins ſometimes afed as warden or keeper of the (aid ow 
priſon, during the time in which he the ſame Thomas Gibbons ing 


aforeſaid ; but whether upon the whole matter, Cc. 
The record of this indictment and ſpecial verdi being 

removed into the king's bench by certiorari, it was argued 

on Tueſday the ſixteenth of June 1930 by Mr. Wille for 


the laſt day of Michaelmas term following, after the caſe 
had been argued on the fourteenth of Nowember at Serjeants- 
inn-hall before all the twelve judges, the lord chief juſtice 
delivered the opinion of the judges. "hs 
In this caſe two queſtions have been made, 1. What 
crime the facts ſound upon Barnes in the ſpecial verdi& will 
amount to? 2. Whether the priſoner at the bar is found 
guilty of the ſame offence with Barnes ? | 
1. As to the firſt queſtion, it is very plain, that the fads 
found upon Barnes do amount to murder in him. Murder 
may be committed without any ſtroke. The law has not 
confined the offence to any particular circumſtances or 
manner of killing; but thete are as many ways to commit 
murder, as there are to deſtroy a man, provided the act be 
done with malice, either expreſs or implied. Halt P. C. 
46. 3 Infl. 52. Murder is, where a perſon. kills another 
f malice, ſo he dies within a year and a day. Hal P. C. 
And malice may be either expreſſed or implied. In 
this caſe the jury have found the malice expreſs : for the 
facts charged on are laid in the indictment to be 4 


of Arne aſſaulted him, and carried him to this unwhole- 
ſome room, and confined him there by force againſt bis 
will, and without his conſent, and 3 n — 
ex malitis ſua praecegitata ; by means of which he langu 
and 2 the jury lord found, that Barnes did all thels 
fats, mods ot forma prout in indiflaments prasdicbo ſpecificatur. 
But upon the finding of theſe facts there is alſo 2 plain m- 
4. of law. Hale P. Ge 46. The law 
implies malice in reſpe& of the perſon killing. If a priſover 
by dureſs of the gaoler comes to an untimely end, it u 
murder. It is not neceſſary, to make it dureſs, that there 
ſhould be actual firokes or wounds. And in 3 4%. 35 
the putting into a dungeon is dureſs, or into a place 199 | 
Krait, 3 nfl. 91. plus art ment gue devoit. Cre N. 
The untimely end. mentioned by lord chiet juſtice 124%, a 
what is meant by Briton, cap. 11. fol 18. If a mop 00 
priſon, «the coroner is to take an inqueſt upon the any 
the body; and if it is found by the inquiſition, that 


ger dure ter del gaoker, it is felovy. U. 


Mich. Term 4 Georgii 2. regis. 


Tue teaſons, why the law implies malice in ſuch caſes, are 
plain. Becauſe it is a breach of his duty, and of the truſt which 
the law has repoſed in him. A priſoner is not to be puniſhed 


in gaol, but to be kept ſafely. Flut. 38. Brad. 105. The act 


alſo is deliberate. And the nature of the act is ſuch, as that it 
muſt apparently do harm. It is alſo cruel, as it is commit- 
ted upon a perſon that canriot help himſelf, And it is com- 
mitted by force, and without the conſent of the priſoner. So 
that the charge in the indictment againſt Barnes is murder, 
and theſe facts found in the verdiR as to him fully maintain 
the indictment, and amount to murder. But Barnes is not 
before the court, he having fled (as it is ſaid) from juſtice, 

2. The next queſtion is, whether the priſoner Huggins is 
found guilty of the ſame offence as Barnes; or how far it 
appears by this ſpecial verdict, that he has been aiding and 
affiting to Barnes in the committing of theſe facts. 

In the indictment the offence is as ſtrongly charged upon 
Huggins as upon Barnet. The indictment charges, that the 
—＋ at the bar, during the impriſonment of Arne in the 

d toom (the ſituation and condition of which the indict- 
ment expreſsly charges Huggins to have the knowledge of) 
on the ſeventh of November, et diverfis diebus et vicibus during 
that impriſonment, feloniouſly, voluntarily, and of his ma- 
lice aforethought, was preſent, aiding, abetting, comfort- 
ing, and aſſiſting the ſaid Barnes, the ſaid Arne feloniouſly 
ind of his malice aforethougbt, to kill and murder, &c. 
which, if found by the verdict, would certainly be murder 
in the priſoner. But there is a great difference in the find- 
ing of the verdict. As to Huggins, the jury have only found 
theſe facts, viz. That he had the office of warden of the 
Flt, Ec. granted to him by letters patent of 22 Jul, 12 
Ann, to hold for his life, and to execute by himſelf or his 
depaty : that he 1 Sept. 12 G. 1. and before, and from 
thence to 1 January 12 Geo. 1. was warden of the Fleet : 
that Thomas Gibbons was, and for all that time acted as his 
2 that office: That Jamet Barnes was for all that 

me ſervant of Gibbons, and acted under bim about the care 
the priſoners, and particularly about the care of Arne : 
then they find, that Barnes aſſaulted; and carried by force, 
the ſaid Arne into the room, and kept him there againſt his 
conſent, prove in the indictment, forty-four days: then 
they find the ſituation and condition of the room, whereby 
* was very unwholeſome, and dangerous to the life of any 
perſon kept therein: that Maggi, during the impriſon- 
_ of Arne in that room, vit. for fifteen days before Arcs 
On knew that the room was then lately built, and that 
rr were made of brick and mortar, and were then 
ap; but whether be knew it the ſeventh of September, 


urels of imprifortment became ſick, and languifhed to 


fenorant: that Arne the tenth of September 12 Geo. EY | 


wentieth of O =_ "a 
Vor. II ober, and — by dureſs of * 
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der that dureſs till his death: that Huggins ated ſometimes 


| ſewer of tne-priſon, and near the place where 


laid, rations quorum the room. was” very uuwboleomt f 
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ment in the ſaid room : that during the impriſonment of th 
Arne in that room, viz. per ſpatium quindecim dierum ad minus all 
before his death, Huggins was once preſent at that room, thi 
and then ſaw the ſaid Arne in that room ſub duritis impriſona- roc 
menti praedicti, ac adtunc et ibidem ſe avertit, and the ſaid ma 
James Barnes, the ſame time as Huggins turned himſelf not 
away, locked the door, the ſaid Arne at the time when the dan 
ſaid door was locked by Barnes being in the ſaid room ub ceſſ⸗ 


duritie impriſonamenti praedidti; and that Arne remained un- 


zs warden, during the time Gibbons was deputy ; but it is 
not found that he acted as warden during the confinement 
of Arne, 


The judges are all unanimouſly of opinion, that the fad 
found in this ſpecial verdict do not amount to murder in 
the priſoner at the bar; but as this ſpecial verdict is found, 
they are of opinion, that he is not guilty, Though he was 
warden, yet it being found, that there was a deputy ; be it 
not, as warden, guilty of the fas committed under the 
authority of his deputy. He ſhall anſwer as ſuperior for his 
deputy civilly, but not criminally. It has been ſettled, that 
though a ſheriff muſt anſwer for the offences of bis gaoler 
Civilly, that is, he is ſubjeR in an action, to make ſatisfac- 
tion to the party injured; yet he is-not to anſwer criminal- 
ly for the offences of bis under-officer. He only is crimi- 
nally puniſhable, who immediately does the act, or permits 
it to be done. Hale's P. C. 114. So that if an act be done 
by an under-officer, unleſs it is done by the command ot 
direction, or with the conſent of the principal, the pris 

 Cipal is not criminally. puniſhable for it. In this caſe the 
fact was done by Barnes; and it no where appears ia the 
ſpecial verdict, that the priſoner at the bar ever command 
ed, or directed, or conſented to this dureſs of impriſon- 
ment, which was the cauſe of Arness death. 1. No com- 
mand or direction is found. And 2. It is not found, that 
"Huggins knew of it. That which made the dureſs in thi 
caſe was, 1. Barnes's carrying, and putting, and confining 

Arne in this room by force and.againft his conſent. 2. I 
ſituation and condition of this room. Now it is notfound 
Huggins knew theſe ſeveral circumſtances, which made the 
dureſs. . 1. It is not found, that he knew any thing 
Barnes's carrying Ane hither. . 2. Nor that be was ben 
without his conſent, or without proper ſupport. 3 As is 
the room, it is found by the verdict, 1. That the room v 
built of brick and mortar. 2, That the walls were 

bumidae.. 3. That the room was ſituate on the combat 


of the priſon and excrement of the priſoners, were 


Wow 1 5 
| 49 u * * ＋ 
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the life of any man kept there was in great danger. But 
all that is found with reſpect to the priſoner's knowledge is, 
that for fifteen days before Arne s death he knew that the 
room was then lately built, recenter, that the walls were 
made of brick and mortar, and were then damp. But it is 
not found, nor does it appear, that he knew, they were 
dangerous to a man's life, or that there was a want of ne- 
ceſſary ſupport, Nor is it found, that he directed, or con- 
ſented, that Arne ſhould be kept or continued there. The 
chief thing relied upon is, that the verdict finds, that once 
the priſoner at the bar was preſent at the room, and ſaw 
Arne ſub duritie impriſonamenti praedifti, et ſe avertit, &c. 
which, as was objected, made him an aider and abettor. But 
in anſwer to this, 1. Being preſent alone, unleſs he knew 


tinue, or at leaſt conſented that he ſhould, cannot make 
him an aider or abettor in the murder. Kehnge 113. A 
man may be preſent and be intirely innocent, He may be 
caſually preſent. 2. The verdict is, vidit ſub duritie impri- 
i praedifti, He might fee him, and ſee him while 
was ſub duritie impriſonamenti e, that is, while he 
was in fact under the dureſs by s 3 but it does by no 
means follow from thence that he knew that the man was 
under this dureſs, and it is not found that he did know it. 


mult know it, and it was his duty to deliver him. But we 
cannot take things by inference in this manner. The vidit 
does not imply a knowledge of the ſeveral facts that made 
the dureſs, If the natute of this dureſs be conſidered, it is 
Impoſſible that it ſhould be diſcovered by one ſight of the 
man. It conſiſts of ſeveral ingredients and circumſtances, that 
we not neceſſarily to be diſcovered upon ſight. For though 
de ſaw Arne in the room, yet by the view he could not tell, 
de was there without his conſent, and by force, or 
that he wanted neceſſary relief, It is not found, that the 
man made any complaint to him, or that any application 
Was made to him on the man's behalf. If be was there 
with his conſent, it would take off the dureſs. His ſeein 
iu but evidence of his knowledge of theſe things at beſt, 
* very poor evidence too. And therefore the jury, if the 
would have borne it, ſhould have found, that Huggins 


onlented to and directed his continuance theres Which 
why done, we cannot intend theſe things, nor infer 
= or in ſpecial verdicts in criminal caſes the court 


Sn, OFT”. _ wg cms 


und, and not on the evidence of the facts. Kehnge 78. 
& r f man is aiding and aſſiſting in murder or no, is 
r of ſad, and ought to be expre(sly found by the 1 


Inge, Itt. Rex v. Plummer. It does not appear by the 


3Hz 


all the circumſtances, and directed that Arne ſhould con- 


lt was objected, that if be ſaw the man under this dureſs he 


knew, that Arne was there without his conſent, and that he 


| © never intend, nor infer facts, but judge upon the facts 


verdict there, that Glover, or the perſon unknown, 


. 
Huacine, 


(a) Vide ante 


| ' fe avertit. He ought to have taken notice of it and rem0! 


w privy to the dureſs, of which Arne died. 


| ib. 1. cap. 35. 


Mich. Term 4 Georgii 2. regis. 
who ſhot off the gun, did diſcharge it againſt any of the 


king's officers ; but it might be, for ought that appears, 'for d 
another purpoſe : though upon the particular circumſtances [> 
in the ſpecial verdict there are things found, which were a 5 
ſufficient evidence, that the gun was diſcharged againſt the 
king's officers; and ſo it might be reaſonably intended, de 
conſidering they were all armed and in proſecution of an thi 
unlawful a& in the night, whith chey defigned to juſtify and wn 
maintain by force, eſpecially when the gun was ſhot off bir 
upon the watch word given, and as the king's officers were abt 
endeavouring to ſeize the wool: the jury thereupon might by 
well have found, that the fuſee was diſcharged againſt the by 
king's officers. But ſince they had not found it, the court E 
wete confined to what they had found poſitively ; and were . 
not to judge the law upon evidence of a fact, but upon the 2 
fat when it is found. See Kehynge 218. has 
This caſe was ſo well argued on both fides, that ſome 54 
objections on the part of the crown muſt be taken notice 1 
of, though they are already in a great meaſure anticipated, Hal 
1. That Huggins, as warden, though he had made a de- 25 


ty, had ſtill the care of the priſoners ; and it was incum- 
bent on him, to ſee that there was no illegal dureſs. And 
to explain what the law means by dureſs, Brit. cap. 11. fi. 
18. was cited. If a priſoner is brought nearer to death, and 
farther from life, = dure gard del kieper : and Staunf. P. 0 
be keeps him _- than of right 
he ought, it is dureſs. And the dureſs need not be by the 
hand of the gaoler ; for if it is done with his privity it 
affect him. But that is a miſtake : for when an officer hu 
power to make a deputy, and has appointed a deputy be hn 
diſcharged himſelf of the whole care; the (a) deputy 
the whole power, and it is incumbent upon the deputy 
till the principal reſumes his office, Indeed when the pri 
-cipal comes to executes his office himſelf, the power of 1 
deputy ceaſes : but a bare accidental coming to the pl 
will not determine the deputation, unleſs he comes with 4b 
intent to reſume his office, The caſe of a diſſeiſee com 
to dine with the diſſeiſor, or to ſee his pictures, may be rc 
properly compared with this. 0 
2. It was obje ted, that this murder was done wy 
' privity ; it is found, that he ſaw Arne under this dure - 


"him, as it was his duty to take care of bis pr iſoner 
' Vidit ſub duritis, implies that he knew it ; and 


c f 7 
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But his conſent to this dureſs is not found; it entirely 
depends on his ſeeing the man, which does not import his 
conſent, for want of his knowledge of the particular facts. 


3. ObjeQion. When he was preſent, the power of his 
deputy ceaſed; and then he ſhould have eaſed the man of 
this dureſs: and his ſuffering him to continue afterwards 
under the ſame dureſs, infers that he knowingly ſuffered 
bim to continue till his death; and his not reforming this 
abuſe, implies his conſent to it. But theſe inferences are 
by much too ſtrong ; and the not reforming an abuſe, does 
by no rags infer à conſent to all the conſequences of it, 


4. Odjection. A perſon abſent may be principal in mur- 
der, as in the cafe” of poiſoning. An infant was laid in a 


bog -Hye, and a ſow eat it; and heid murder. Palm. 547, 


$48: The ſame opinion in the cafe of a ſick man laid in 
the cold. So in theicaſe of laying an infant under leaves 
in zn orchard, and a kite ſtruck it, Poph. 13. Ow. 98. 
Hal: P. C. 53, © There the perſon who did the act, occa - 
fioned' the death; but in this caſe no ad was done by the 
priſonet at the bar. I here are indeed caſes of murder, where 
no act was done by the perſons guilty; as the letting looſe 
2 wild beaſt, which the party knows to be miſchievous, and 
be kills a man. 3 Edi. 3. corone, 311. Staunf. 17. Crompt. 
24. b. the owner of the beaſt is guilty of murder. In an- 
ſwer to thoſe caſes; there Is a difference between beaſts 
that. are ſerae nature, as lions and tygers, which a man 
muſt always keep up at his peril; and beaſts that are man- 
Juttae natura, and break though the tameneſs of their nature, 
ſuch. as oxen and horſes. In the latter caſe an action lie 
if the owner has had notice of the quality of the beaſt; 
In (a) the former caſe an action lies without ſuch notice. 
As to the point of felony, if the owner have notice of the 
miſchievous quality of 4 ox, Wc. and he uſes all proper 
diligence to keep him up, and he happens to break looſe, 
and kills a man; it would be very hard to make the owner 
guilty of felony. But if through negligence the beaſt goes 
abroad, after warning or notice of his condition, it is the 
Opinion of Hale, that it is manſlaughter in the owner, 
And if he did purpoſely let bim looſe, and wander abroad, 
with a deſign to do miſchief; nay, though it were but with 
a delign to tright-people and make ſport, and be kills a 
man; it is murder in the owner. Wy 


5. Odzection. It is found, that Barnes ſhut the door 
in the preſence of Huggins: and therefore the continuing 
of Ane under that confinement will affect Huggins. But 
there is no conſent found to his configement, What is 
* 3H 3 found 
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N found is at moſt but evidence of a conſent 
Hyd618%. that, It is only vidit et ſi avertit. 3 


(O R. se. ante law, and (3) proper for the court to judge; but the con- 
5 


to the verdi@ itſelf, there were ſufficient | 
ing the priſoner, to induce the judges to be of opinion, 


as to civil caſes chere is no doubt. 
35 ; TTX 4 4 * 5 


23. In criminal caſes writs of ,venire facias de 
been granted. 
22. Rex v. Her. 
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6. Objedion. It is not neceſſary, for the Jury to find 


the conſent in expreſs words; and if facts are found, that 


amount to a conſent, the court will judge it a conſent. 
As in the caſe of malice, the court will judge it ypon the 
facts found; and malice is an act of the mind, as well as 
conſent, To this it is anſwered, that malice is matter of 


ſent of one man to the malicious acts of another is matter 
of fact, which ought to be found by the jury. And bere 
is no conſent found, nor that Huggins aided or abetted 
Barnes; nor is there any poſitive fat found, that muſt ne · 
ceſſarily be conſlrued an aiding and abetting. — 


There is another matter which the king's counſel in- 


ſiſted upon, That if the court were of opinion, that they 


could not give judgment upon the facts found in this ver- 
dict, that the priſoner was guilty of murder; that yet the 
verdict was ſo uncertain, as that they could not give judg- 
ment of acquittal; and therefore that a wenire facias dr news 
ought to go. And this brought it under the conſideration 
of the Judges, whether a yenire facias de nove ought to be 
granted in this caſe, And to ſpeak to that point the coun- 

| on both ſides were heard before all the judges, on Mid- 


#4/day the twenty fourth inſtant, 
1.k1 'was faid by the cbüßſel for the king, that they ſpoke | 


to this point without prejudice, For 3 that as 
found affect- 


that they amounted to murder. But for argument's ſake, 
in caſe the judges ſhould be of opinion, that they were too 


uncertain, to found a reſolution ypon, that the priſoner 


was guilty of murder; then they argued, that a yenire fe. 


cas de neus ought to go, though it was in a capital cafe, 


1. In a civil caſe if a verdict is found ſo uncertaioly and 


8 ambiguouſly, as that no judgment can be given; a venrd 
| 1 {as de nous muſt iſſue. Co. Lit. 227. 2 Kall. Ar. 693+ 
nn e 


It was obſerved, that the book of Ce. Lit. 227. ſpeals 


of verdicts in general, and does not ſay in what caſes; but 
novo have 
Co. Imre 393.6. Hil 4 Gare . B. Kl. 

We. 6 OT 3 lo 


z and even not 


to mak 
Priſone! 
uncerta 
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{ In capital caſes a venire facias de nove muſt go. 1. In Rex 
1 miſtrial. 6 Co. 14. 4. Arundel's caſe, the point n 
agreed. 2. For miſbehaviour of the Jury in giving their 
verdict. Hil. $ Hen. 7. rot. 3. Placit. Reg. Rex v. I ayner. 
| Agreed; 3. As to granting'a venire fucias de novo after a 
ial verdict found, they were ſo candid as to own, that 
though there was ſearch made with the greateſt diligence, 
they could not find one inſtance, nor fo much as an 
opinion of a judge, except what was ſaid by lord chief juſ- 
tice Holt in the caſe of the King v. Keite, Comb. 408. Holt 
fays, * I ſhould not be much againſt a venire de nove,” And ; 
this was remembred by ſome others that heard that opinion. 
(a) The jury had found in that caſe, that the priſoner bad (% yiae ante 
killed the man: but it did not certainly appear, whether the 141. Fitz. 187, 
fat was murder or manſlaughter. Mr. Attorney-general BR 7er. * 
inſiſted, that if there was ſuch an uncertainty, as that no ſee alſo Str. $87. 
judgment could be given, in a capital caſe ; the ſame rea- 1 Barnard, 
ſon held in ſuch caſe, as in civil and other criminal caſes, R. 398. 
though there is no precedent of it as yet; for ubi cadem 9 
ratio eff eadem lex. And therefore ſuppoſing (for in this it 
was argued upon a ſuppoſition) that the verdict was too 
uncertain to give judgment againſt the priſoner; they in- 
liſted, that a venire facias de nous ought to go. 


— > — — = 


| 
! 
| 
| 
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But the judges came to no reſolution, that a venire facias 
di nous could not iſſue after a ſpecial verdi in any capital 
caſe; it being unneceſſary for them to determine that queſ- 
tion, For, as every ſpecial verdict depends upon the par- 
ticular finding of the verdict, ſo the preſent queſtion relates 
only to the preſent verdict before us as found. And as to 
that we were all of opinion, that this verdict was not ſo 
uncertain, as that judgment could not be given upon it. 
For the facts found ate all poſitively found ; but thoſe facts 
in the nature of them, joined together, are not ſufficient, 
to make the priſoner guilty of murder. And if ſo, then the 
priſoner muſt be acquitted; for it is not that the verdict is 
uncertain, but it is not full enough to convict him. Per- 
haps the jury might have found other fadts, which they 
have not; but the court can judge only upon what is found. 
(ehng 78, 79.] We all agreed in the caſe of Green and 

on a ſpecial verdict, that the verdict was not full 
enough as to them for us to judge it treaſon in them; be- 4. 
cauſe the verdict onl . that they were preſent, and 
found no particular 2 of force committed by them; and 
did not find, that they were aiding and affiſting to the reſt: 
and it is poſſible, they might be there only out of curioſity, 
to ſee; and whether they were aiding and aflifting is mat- - 
ter of fact, which ought to be expreſsly found by the jury, 
and not left to the court upon any colourable implication ; 
| Und accordingly thoſe two perſons were diſcharged. And 


3H4" ;- oy 
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Rex as to Green, he was faund to be among the perſons af. 
; . AB ids &c. caſting up his cap, ad kellewidy, with a 
| ſtaff in his hand; and that whilſt he was among them, he 
was knocked down by a party of the king's ſoldiers, that 
came to ſuppreſs them, and was then taken. And as to 
Bedell, it was found, that he was there, and being purſued 
by one of the king's ſoldiers, called out to the reſt of the 

company, to face about, and not to leave them. 


Upon the whole, there is no authority againſt the court's 
Se judgment of acquittal, upon à verdict that is not 
ficient to convict; and therefore this verdict, not finding 
facts ſufficient to make the priſoner guilty of murder, he 
mult be adjudged not guilty. And he was diſcharged- 
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Giles Gardiner qgainſt Stephen Merrot, 


| 8. c. Sw. 902. 3-Barnard, B. R. 462. A 
Na writ of error brought by Gardiner to reverſe a judg · — 
ment given by the court of common pleas againſt him appear to the 
in an action of aſſault and battery brought againſt him gurt to vary | 
by Merrett, the writ of error deſcribed the record to be of © de record, 
a bquela in the common pleas by writ by Stephen Merrott amend it ex of · 
and Giles' Gardiner, and the removed was between _—_— 
Stephen Merratt and Giles Gardiner, and by conſequence © 
there was a variance, &c. But the court of king's bench, 
May 28, 1731. this term made a rule, that the writ of 
error ſhould be amended, and made agreeable to the record, 
by virtue of the ſtatute of 5 G. 1. c. 13. intituled, An act 
for amendment of writs of error, &c. . 1. And they 
held, they could do it by that act without prayer of either 
party, the variance aring to them upon the record; 
ind they gave no coſts, becauſe the ſtatute has directed no 
colts to be given on ſuch amendment, 
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Moſes Burry ver/.. Jeffrey Perry. 
n 0 bse 2'Barvard. B. R. 79, 84, 113, 185. 


2. B. R. Rot. eie ee „- 4% J1UG 4 * | 
' N an action for words brought by the plaintiff againſt the 
N defendant, the plaintiff ſet 46 TA — that 
_— dhe was a houſe-ſmith by trade, and that the defendant 
ay nr axe ſpoke the words of him (which words were aQionable in 
under 40s. the themſelves). by reaſon of the ſpeaking which words the 
m_ — intiff had loſt ſeyeral cuſtomers, naming them particu- 
cofis than da- larly, Cc. to his N 100 l. On the. general iſſue 
mages, tho' th: pleaded, the jury found for the plaintiff, and gave him only 
— hve ſhillings: damages. And {erjeant Belfield moved, that 
of ſpecial da- the plaintiff might have full colts, though the damages 
8. c. Str. were found under 40 f. becauſe he had received a ſpecial 
== damage, . viz. the loſs. of his cuſtomers ; ſo that if the 
1062. 


* 


L & ersetze 


acc. 
PO words had not been actionable of themſelves, this action 
would have been maintainable, by reaſon of the ſpecial da- 
mage. And he cited two caſes between Philips and Fi, 
and Carter and Fiſþ; where in an action for words importing 
felony, as be ftole my hens, &c. and, as he ſaid, laid by 
way of aggravation of damages, that he carried him before 
5 juſtice of _ and cauſed him to be e &c, 
e jury gave under 4os. damages; and yet after 
| et” rs in court, T; we 11 Geo. 4 B. R. - court made 4 
Tn an aQion for rule, the plaintiff ſhould have full cofts. But per curtiam 
words which are where the words are not actionable, but the action is male 
CRY, tained by reaſon of ſpecial damages the plaintiff has ſuſ- 
ſpecial dawaze, tained upon account of the words, the plaintiff ſhall dave 
be hall hore full full coſts, though the damages are under 407. for 'tis not 
the amount ve the words, but the ſpecial damage is the caule of the action. 
the datuages may 1 Call. 206. Brown v. Gibbons, But where the words #* 
G R. acc. ante ,jonable of themſelves, as in the preſent caſe, and ſ 
© _ damages are laid by way of aggravation, and damages - 
. under 40s. there ſhall be no more coſts than damageh, - 
chat is properly an action for words within the ſtatuie Ja 
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Jac. 1. c. 16. And as to the caſes cited of Carter and Fjh Bont 
aud Philips v. Fiſh, upon confidering that declaration the par. 
court held, that as it was laid, it was not barely laid in ag- 
gravation of damages, but was a diftint cauſe of action, 

ing crimen feloniacei impofuit, and therefore the plain- 
tf there had full coſts. In this principal caſe the court 
directed, the plaintiff. ſhould have no more coſts than da- 


mages. Tueſday June the 13th, 1732. 


Wigley again Peachy, Keddon, and others. Geo. — 
HE plaintiff brought an action of treſpaſs, for taking The owner of 
—— and — 7 Aug. 1731, his goods an — — 
chattels, vis. 100 buſhels of beans, 20 cabbages, &c. at cannot diftrain 
Goſport in the county of Southampton, and carrying them for dia 
away, to his damage 40 J. The ndant as to the force — ml 
and arms, c. pleaded not guilty: upon which iſſue was ſale o“ the 
2 And as to the reſt of the treſpaſs they juſtify, as — , = 
liffs to Richayd lord biſhop of Winche/ter, the taking the „ bim any re 
beans, c. in a piece of ground called the market-place at compence for 
x a in the ſaid county of 'Seuthampton, of which the lying hem 
diſhop was ſeiſed in right of his biſhoprick, then and there 
vamage-ſeaſant 6 *a diftreſs, &c, The plaintiff replied, 
that-king George the Firſt, by his letters patent dated the 
10th of April in the third year of his reign, granted to Jo- 
nathan then lord biſhop of WYinchifler and bis ſucceſſors, Semb. ace. x 
that they might have and bold three markets upon Tueſday, Wit N. 1728. 
Thwyfdey and Saturday, in every week for ever at Goſport id: Bl. 2129, 
aforeſaid, for buying and ſelling fleſh, fiſh, and other pro- 
viſions, and all manner of goods and merchandizes com- 
monly bought and fold in markets, with all tolls and other 
profits to thoſe markets belonging. Then he ſets out, that 
before the time when, Cc. viz. Saturday the ſaid 5th of 
Huguft, a market at Goſport aforeſaid, in the ſaid piece of 
nd called the market-place, was held by the biſhop of 
nchefter by virtue of the ſaid letters patent; and that the 
plaintiff before the time when, &c. to wit upon the ſaid 
Soturday the 9th of Hugu/t; did bring into the ſaid piece of 
ound called the market-place at Gyſport aforeſaid, into the 
market there as aforeſaid then held, the goods in the 
declaration, being goods commonly bought and ſold in 
markets, to — them to ſale and ſell them: and the ſaid 
N in the ſaid piece of ground in the market there then 
d did expoſe to ſale 3 as he well might; which goods 
were in the faid piece of ground in the market aforelgid ſo 
the plaintiff expoſed to (ale, until the defendants of their 
— wrong afterwards, viz. the faid 5th of Auguſl, during 
© (aid market ſo as aforeſaid held, the ſaid goods in the 
piece of ground in the ſaid market ſo as aforeſaid ex- 


Paſed to ſale, took and cartied away, Cc. The defendants, 
: after 


289 
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is due they will be obliged to pay the toll; yet if.they io 


tbat the court might judge whether the toll demanded wt 
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after having prayed and had cyer of the letters patent men- 
tioned in the replication, by which the markets were granted 
to 7enathan' biſhop, of #inchgfler- and his ſuccefiors, with 
— words of all tolls and other profits to the ſaid mar- 

ts belonging, rejoin and ſay, that the plaintiff, before and 
at the. time the faid goods were taken at Goſport aforeſaid, 
unjuſtly; and without any reaſonable. cauſe claimed to bring 
the ſaid goods into the ſaid piece of ground called the mar- 
ket-place into the ſaid market there held and to be held, and 


Mr. Draper for the plaintiff argued, that judgment ought 
to be given for him, becauſe it — by th replication, 
that the plaintiff carried the goods and chattels/ mentioned 
in the deelaration into à public market, to expoſe them there 
to ſale aud to (ell them.; that in public markets all ſubjefs 
have right to bring in their goods; aud though where tall 


not, that will not make, them treſpaſſers for bringing in 
their oh can the owner of the ae ket diftray them 
damage: feaſant. Cu. Eliz. 5. The mayor of Lan- 
chlen's caſe; and Cue, Elz. 628. Super v. Millign; 
where it was held by the court, that the ox bide brought 
into Leadenball market, and ſold, could not be diſtrined ds. 
mage-feaſant. And as to the matter inſiſted upon in the 
rejoinder by the defendants, that they took the goods 1 
diſtreſs for not paying of toll, Mr. Draper inſiſted, that the 
_rejoinder could not be ſupported, becauſe they did not ſhevy 
that any, and what toll was due, which ought to be ſet oul, 


.reaſonable. . 2 J. 222. And that toll. was only ps 
by the buyer without ſpecial cuſtom, which was not pre 
tended in this caſe. ; 2 Inf. 220," 221. 2 * Th 

1336, Light v. Pym; nor that any toll was de 2 
the defendants of the plaintiff in patticular. And Mr. 
jeant Belfield, who was counſel for the defendants, 15 
the rejoinder as. naught, and not to be weinten | 
tnen he took exceptions. to the replicatios, that that 

avoided the matter pleaded in bar, becauſe he 
of | " 


it 
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it that the plaintiff ought to pay ſtallage, or ſhew that he 
had tendred it, otherwiſe he could not bring his goods into 
the market 3 and cited 2 Roll. Ar. 123. Mich. 15 Fac. 
B. R. Newington Fair's caſe ; where it was held, if A. has 
2 fair in a place, thoſe who have their houſes next adjoin- 
ing to the fair cannot lawfully open their ſhops to ſel} their 
goods in the fair, but ſtallage is due for it, for they cannot 
take any benefit of the fair without paying the duties which 
belong to him that purchaſed the fair, and ſtallage and 
pickage is incident to the foil in a market or fair, Moore 
414+ Heddy v. Whee : and therefore it appearing by 
the defendant's plea, that the place where, &c. was the 
biſhop of Winchefter's freehold, and that the defendant 
© brought his goods into the market; yet ſince it did not ap- 
pear that he had paid or tendred ſtallage, the defendants 
might lawfully take them as a diſtreſs for damage-feaſant, 
for the plaintiff was thereby become a treſpaſſer ab initis. 


But to this Mr. Draper for the plaintiff anſwered, that 
the defendants have no where ſhewn, ſtallage was demand- 
ed and refuſed, but rely only upon a non-payment of toll 
in their rejoinder; and farther, that if it was due and de- 
manded, yet the not paying it would not make the plaintiff 
a treſpaſſer ab initio. So is Six Carpenters caſe. 8 Co. 146. 
b. that non-feaſance, where a man does an act by authority 
in law, as in this caſe where the plaintiff carried his goods 
to ſell into market, will not make him a treſpaſſer ab initio; 


but if ſtallage was due, the defendants ought to have an 


ation or proper remedy for that, and not diſtrain the goods 

-feaſant. And as co the principal caſe, he relied on 
the caſes in Cro. Eliz. 75, & 628. as in point. Of which 
opinion were my brothers Page and Probyn, and myſelf, 
brother Lee being abſent for fickneſs ; and judgment was 


ven for the plaintiff, ai, &c. June 16 this term, But 
was never moved again, f 
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The Pꝛincipal Matters 


CONTAINED 


In ru SECOND VOLUME. 


x IYbatemenr. 


Pluries homine 
for want of the words, ad ipſerum 
4. et J. damaum non modicum et gra- 
Vamen Page 
A bill abated as to one treſpae, and 
ſtand good as to another 926 
Suſcepit ſuper ſi ordinem militarem, = 
pleading in abatement, and without 
2 Venus 1014 
On a good plea in abatement the plain- 
tiff muſt diſcontinue, before he brings 
another action ibid. 
a replication to a plea in abate- 
ment denies the fact, it is proper for 
the plaintiff to pray damages 1022 
the replication is not to be tried 
by the country, a prayer of damages 
u a diſcontinuance _ , 1054 
ant of ſpecification is a temporary 
bar, which is the ſame thing with 
matter in abatement 10856, 1243 
ay ug of concluding a temporary 
> ls, , reſponderi 0 
Afier an aftion lad in an jnferior cou 
by ferior 


N 


court 


. 


declaration varying from the for- 


1 1 mer plaint, the former action pend- 
replegiando abated 


ing cannot be pleaded in abatement 
Page 1102 
Plea in abatement, that does not give a 
better writ, is bad 1178 
That another perſon is adminiſtrator, 
and not the plaintiff ; may be plead- 
ed in bar, but not in abarement 
12 
Where a matter of bar may be pleaded 
in abatemeat 2 1208 
It is. no plea in abatement, that the 
cauſe accrued after the ation brought 
1249 
A plea in abatement, that the la 
is not returned, muſt be veriſied by 


affidavit 1409 


See Addition. Amendment, Preis, 


Colts, Demnrrer, Ejettment, 
Eno, 


Eſtoppei, Executi 
Fozm and ſubſta A Sane? 
leading Pzivilege, Neplebin, 
Scire facias, Uariance, Uenue, 


A Table of the Princigal Matters 


many weeks, and other counts for 

- -nurfing the ſame child for the ſame 
weeks, ſo that the counts falſify one 
another; ill 3 
Where an action lies for refuſing che 
plaintiff's vote 942 
A declaration for ſhutting the plaintiff 
out of a veſtry held in a room «6i 
" Tales affemllationes teneri ſalitæ et con- 

| fee Fuerunt, held ill, for not ſhew- 
ing their right to the room 1388 
' Caſe agaivft a biſhop, for diſturbance 
in preſenting to a church 948, 956 
aſe lies for not repairing his privy, 

_ whereby the filth came into the 
Plaintiff's cellar, without ſhewing a 
© fitle to the cellar 1089 


Caſe maintained by one poſſeſſed of 


© houſes againſt the owner of a brew. 
houſe, for cauſing water to run near 
the foundation, Oc. 1868 


For hot doing what ought to be done 


of common right an action lies, with- 
3 particular title or 


x ge 1091 
Caſe for falſely affirmitg to a af- 
© er, that bouſes are let at ſuch a rent, 


lies where the plaintiff depends upon 
it, aud makes ho other inquiry 4418 
Where an action will lie for miſchief 
done by a beaſt without notice of his 


; e. 1 uſtom, Deviſe, Judges — 
A man receives a murderer after the tutes 1 „Hu- 
ſtroke given, and before the death; : 155 
be ĩs not acceſſory Page 827 a | 
A ſtatute makes a new felony ; all ac- Addition. 
ceſſories before and after are inelud- 
1 844 An addition tion is 
Acceſſories made principals Rug ve de bk by bill, nd 
n Page 849, 8 
A ftatute takes away clergy from aiders | g ragte Fly fin + 
and abettors, yet — oy; | — 2 geo e 
by ay their clergy 846 | Plea in abatement, that the plaintiF i 
p ng- | no gentleman, confeſſed by demur. 
1 e 
Attion anv aftfon upon the ca:. er is v0 addicition to we 
Caſe lies againſt the keeper of a livery | * thar he is 4 meine he a, 
able, for damaging a horſe delver-! r. chis is no plea, for want of ſhew- 
. 2 
agreed to keep him | 795] SD 
An action for nurſing a child for 2 


42] Euty of the adjournment of a 


When a wrongful ad miniſtrator ha- 


See Ybatement, 


þ 


. 


| 2 


=» 
4 g * 920 
- Qg 
©. 1 
0 7 


term 
794 . 
Brings trover on the of the 
inteſtate ; the defendant cannot up 
on the general iſſue give evidence, 
that there is an executor $24 
Adminiſtration committed by the arch. 
_ deacon of Dor/et is void as toajudg- 
ment of the king's bench 950 
An executor obtains an award of exe- 
cution on a ftir faciar; the admin! 
ſtrator. 4% boni non muſt — 2 — 
acias on the original jadgmen 
A ſtrator duraute abjentia mult 
aver in his declaration, that the 7 
ecutor is abſent in parts —_ 


ſeas | 
Adminiſtrator pendente lite mult "7 
that the conteſt continues * 90 


effects, he is anſwerable to the fiel 
| adminiſtrator, after his adminiftrat" 
Is repealed, in an action ſot the : 
received to his uſe I? 


miſchievous quality 


* 


1583 [ : Executozs,- 


Ivmiralty and ſeamen 
Cannot proceed againſt a foreign ſhip 
for ſtores delivered on board at land, 
without an expreſs hypothecation, 
and during a voyage Page 806 
If the maſter of a ſhip ranſoms the ſhip 
and goods from an enemy or pirate, 
he-may detain them till the ranſom 
iv paid. 8 0 
Whether the maſter may ſue in the 
miralty againſt the ſhip and goods 
for ranſom 934 
Property is bound by the ſentence o 1 
foreign admiralt, 893, 936 
May hold plea againſt a ſhip on a hy- 
pothecation by bill of ſale of part of 
the ſhip made on land during a voy- 
age — 
Prohibition in a ſuit againſt ſhip and 
owners, to ſtay proceedings guoad 
the owners 98 
Seamen may ſue in the admiralty for 
their wages, though all the work is 


performed in the river 10044 

Prohibition does noi pj be fait for 

mariners wages; on a ſpggeſtion that 

the agreement was made by noting 
upon land | 12 

. Seamen's wages are due pre rata, tho 

they are impreſſed, if the ſhip arrives 


contained in the SecoxnD Vol 


fix months to paſs, his right is loſt 
; age 953 
Age. 7 
An infant pleads his age to a writ of 
error, and has judgment that the 
rol ſhall demur ; a writ of error-is 
— upon this; he cannot plead 
| -his age to the ſecond writ of error 
Nehouſes. See Juſtices. 
Amendment 


Declaration by the by refuſed to be 
amended in the name of the plaintiff 


771 
4 | Not granted in the addition; after iſſue 


joined on a plea in abatement 859 
An information may be amended in 
the addition, after pleading that 
matter in abatement 1307, 1472 
The time of the matzatxs being entred 
- after the time of exhibiting the bill, 
amended by the judgment paper 

7 


The words per J. S. attornatum — 


. * 1211 itiſerted in the entry of the exhibit. 
No prohibition to a ſuit ſot wages, on ing the bill from the judgment pa- 
a ſuggeſtion that the place of arrival per * I. 
was no delivering port 1247 Errors in the caption of an indictment 
If Newfoundland and Guinea are as de- are amendable the term that it comes 
verin ports 13248 in | — 969 
Antiquity of ſuits for ſeamen's wa Memorandum amended and made of a © 
| Fon he id. | particular day ' 977 
No appeal from the admiralty. before | A /cire fatizs grave 1t2cutio non deſtribes 
_ definitive ſentence - - 1574. the wrong; this is not _—_ | 
The admiralty may hold plea on ſjpu-] able after 0 wiel record pleaded, but 
lations entered into by part-owners | mult be diſcontinued - 105 1659 
of a ſhip to other part- O for | An original is kmendable in the contra 
the ſafe return of the ſhip 1365 pacem by che inſtrüctions 1058 
A maſter of a ſhip ſues for bis wages, A diftringas is tefte the day after the re - 
and lays the contract to he made i»- turn of the ver, not amendable 
fre fluxum r mari; infra in a criminal caſe © 1061 
Jri/diionew, fc. no ition | Cafes of amendment in criminal pro- 
a... go after ſentencee. 1453 | ;ceedings - 1061, c. 
Dabeas cozpus, Limitation, Pzo- | The 26% of an original is nbt amends- 
„ Mm 2 7 , - 1066 
+ 44,95 "124 p28 The 1 of a judicial writ. is amenda- 
.. +» «  Bdbowſon, | | N. 8 E 7 1067 
' 5 „„ Amendment iking out the de- 
| A purchaſer of an advowſon before pre: fendant's Aung ide, in another 


ſentment ſu 
Vor. II. 


- 


ers an uſurpation- and | 


term 1137 
31 A blank 


A 1 able of the Principal Matters 
| 


diftringas, amended by the wenire | 


A blank left for the word deb:iti in the 


Page 1144 
The ni prius roll of an indictatent of 
forgery amended by the record peroch. 
. for paroch. agreeable to the forged 
bond produced in eyidence 1519 
A writ of error is not amendable in the 
return, ſo as to include a judgment 
given after the return 1531 
A writ of error is not amendable by 
adding the name of a plaintiff 1532 
A writ of error amended in the defend- 
ant's name, without prayer of the 


party, and without coſts 1587 
See Colks, Erroz, Otatutes. a 
Appeals. | 


Entry of abatement of an appeal 
brought by an infant i propria per- 
4 e 9 1289 
ere 2 writ of appeal is abated in g. 
R. the appellant may file a bill of 
appeal againſt the defendant as is 
 euflodia marreſealli 1290 

- See Commitment. ; 


Appearance 


May de to 4 writ that is returned i- 
chi MITION Tf! 
Venit et dicit, without ſaying per == 
natum faum, ſhall be intended in pro- 
pria perſona 445 
Appearaygee aids error in proceſs, 
where a capias iſſues without a ſum- 
- mons in an inferior court 8 
See Continuance, Executozs, No- 
An tice bound in Lenden to x 
trade not within the 2 may be 
diſcharged by the juftices, if he ſerves 
his maitec out 2 1410 
see Waller, o. 


| : 


* 


] 


| 


| 


 {dndebitatus afſumpfit for foreign _ 
4! 
7 Afſump fit without a nominative caſe, in- 


F. 


Aſſets. 


If the heir can plead a leaſe for years 
made by his anceſtor in delay of ex- 
ecution Page 24 

Extend! facias where an eſtate for life 
is pleaded by the heir 735 

Where the heir is falſified in his con- 
feſſion of et, general judgment 

+ - ſhall be given againſt him 786 

Plea of payment of another bond by 
the heir without notice, ill 1391 


Ifumpſfre. 


Indebitatus afſi:mpfit does not lie upon 
a ſpecial promiſe, to repay money 
advanced upon a bill, in caſe the - 
bill be not paid 753 

The delivery of a promiſſory note is 1 
good conſideration of an a, 
though' the note was given wiihoat 
conſideration at firſt 759 . 

Aſſumpfit in confideration that the 

plaintiff would receive A. and J. x 
boſpites ; the plaintiff ſhews that bo 
received them, and found them with 
meat, drink, c. but does not (ay 
ut boſpites ; and held well #55 


1 


tended of the defendant, where three 
perſons are not named before 399 
One who undertakes to do a thing, 
and miſmanages to the plaiotif's 
damage, isch le, without ſhev- 
ing a conſideration 919. 15 
Aſiompfit implies not only a prowuen 
perform, but an entring upon the 
undertaking 919 
Being intruſted with money or good! 
ſ afficient conſideration of a prowil 
redeliver them © ' x 
Per formavit omnia, bad pleading to u 
afumpfir 12 
For providing meat, c. for J. & 
F. D. at the defendant's requelt 9i 
Money is allowed to remount troofen, 
and a captain receives it in hor) 
one of his ſoldiers, who is diſchach 
ed, may recover the value of 3 hor a 
in an action for money 
his uſe © © habe 


4 


contained in the SECOND VOLUME. 


to pay two grains of rye on 

42%, hy on — next Mon- 
day, and ſo on, doubling the num- 
ber every Monday, for a year, is 

- binding Page 1164 
One who has received money under a 
power from an adminiſtrator, and 
paid it over, is not anſwerable in 
un. fit to the executor, after a will 
found 1210 

In conſideration of a promiſe that the 

| defendant ſhould hold lands clear of 


leſtation of the plaintiff; bad after 
Verdict, for want of ſhewing that 
the rent was veſted in the plaintiff 


In an action on quantum meruit, for 
meruerit, the court will conſtrue it 
according to the intent of the parties 


1223 
Want of the verb afſum'/fit, &c. bad 
after judgment by default 1517 
dee Idminiſtratoz, Bazon and Feme, 
Bills of exchange, Certainty, 
Debt, Expoſition, Frauds, In- 
teudment, Notice, Payment, 


Pleading. | | 
Attachment. See Contempts, Jnfe- 


Attoꝛzner. 
The authority of the attorney con- 
; tinues after a claim of conuſance, 
but not after a writ of error brought 
| 8 


| Remifit damna may be entred by at- 


 , Ivermemt. 

Of wirtute cujur, where it is ſufficient 

l 800, 801 

A man buys wood growing, and cove- 

nants to pay for it upon tale; there 

15 no need to aver that he had the 

weed, or that the plaintiff told it 

1 a 815 

n plea of a releaſe of errors there is no 
need to 


he Go very, tat the Judgmeyt is 


a rent granted to J. S. without mo- 


12171 


rioz courts, Juſtices; Wirnels. 4 


| 


1954 |. 


Indictment for conſpiring to charge & 
man with being the father of a child 
with which Z. B. ſpinſter pretended 
to be pregnant, good without an 
averment that he was not the fa- 
ther Page 1167 

Indictment for not returning a warrant 
on a conviction, need not aver the 
con viction by the record, becauſe it 
is but inducement 1192, 1193 

In an action againſt an adminiſtrator 
there is no need to aver that admi- 
niſtration was committed 1510 

See Ydminiſtrato;, Yſumpſlt, I ward. 

Bills of exchange, Executozs, 
Expoſition, Jadittments, King, 
Leet, Notice, Payment, Pleads 
ing. Pꝛivilege, Return, Dtaple, 
Statutes, Uerditt, Writs. 


Ivotwzy. See Detainer, Lect, Re- 


plevin, Dervices. 
Award. 
Rule to ſet aſide an award for the miſ- 
. behaviour of the arbitrators 857 
Award that one 


party ſhall pay to the 
other 5041, aud that the other ſhall - 
thereupon ſeal a releaſe to him of 
all actions gangen. premiſſa ; is good, 
the præmiſſa referring to the contro- 
verſes ſubmitted 898 
That all- proſecutions ſhall ceaſe, is 
final and good 964 
Money awarded in full of all demands, 
ſhall be reſtrained to the time of ſub- 
miſſion ibid. 
An award to pay money in ſatfsfaQtion, 
may be pleaded in bar g6 
Not neceffary to aver, of an awa 
made in writing, that it was ready 
to be delivered ? 989 
An award to provide two pullets, c. 


11039 
on the 


defendant's ground zo the nuſance of 
the plain iff ſhall be taken down, 
implies that the defendant ſhall take 
them down 1076 
An award without date to do an act 
within fifty days after the date, mult 
8 within fifty days — 


1 
. 312 12 


A Table of the Principa / Maiters 


A BY SET to be ſavourably ex- 
pounded © Page*11 42 
A-releale to a day before the ſubmiſſion 


may be awarded, and it ſhall not be 


have 


intended that any controv 
ibid. 


ariſen fince 


7 Pecial bail required in trover re- 
moved out an | inferior court, 

. . though the merits appeared to be | 
the plaintiff 

Bail pleads, that no capias ad fatis a- 
._ cirndym was duly proſecuted againſt 
the principal; a capias taken out | 
three years after the judgment wall 
maintain, the /cire facias 1097 
A capias againſt the principal, that has 


* 


not eight days between che 1% and 


return, is irregular ; but is ſufficient 
to maintain a ſcite facias againſt the 
bail, where it is not ſet aſide 1177 
: izance in an inferior court, that 
if the defendant hall abſent himſelf 
from execution of the judgment, Wc. 


good 1224 
A capias af ſatis returned | 
after .error brought and allowed is 
regular to the bail 1259 
The — dies after the return of 


the capias ad fatis ou and — 
fore the return o the ſcirs acias; th 
„bail are charged 145 
The circumſtances of aſſigning a bail- 
bond, mentioned in the ſtatute, 
; ought to, be ſet out in a declaration, 
but the omiſſion is aided by a Jud 
ment by default | 
The firſt /cire Facias againſt bail may 
bear tele the ſame day that the capias 
ad _ wg is my 1467, 
See Departure 
Intendment, Tan 


767 


[| 


4 
- 


18840 


- [Huſband and wife cannot join fr! 


Under what circumſtances a pawn 
be uſed 4 
| The 
Bankrupts. £ - 
A ſerivener is made Hable to be a bank. fa 
rupt by 21 Fac, 1. c. 19. he isliable ſa 
to be ſo for acts of bankruptcy de. au 
x ſcribed i in I Fac. 1. c. 15. 951 th 
If a ſhare in the ſtationers com The 
will make a man liable to the f. g 
- _ 933 ibid. | 416 
a ankruptcy at mut | 
t forth the petition, ry rn The 
owing to the petitioning creditor pay 
con 
A bond . by a bankrupt to — upc 
his ſum of money in caſe ef juk 
ſurviyorſhip, is not diſcharged bythe The u 
-certificate | +» 1549 pay 
See Epps, Copyhold.” = 
Bar. See Y » Yiward, Ds" | * 
mwurter, Ll rover. The p; 
| born 
Baron and Fine. | — 
, ec 
A n ho provides faßt tit 


cloathes for an extravagant wife, ua 
 anfwerab!e for cloathes bought by bt 
of a tradeſman, whom he has warded 
not to truſt her = 
Treſpaſs by the huſband alone, fr ” 
entring his houſe, and boning © 
wile and ſervants, whereby the 
neſs of the plaintiff remained 7 
done, and judgment for the ＋ 


Treſpaſs by huſband and wife, * 
in the wife, and alſo for be Ki 
wife whereby the buſineſs o 
band remained-undone ; and ju 2 
meyt for the plaintiffs lch 
A man recovers judgment 282inf! 
ſime ſole, and he retovers award 
execution in a ,t facies 
huſband and wife, and the nee 
he may have a /crre \ facies grit 


hufband :* and wice ver/a 


10 


battery committed on my 


. nature of the 12 
4 man is not an i * 


without a groſs veglecd 
in n Kalke 2 man thalt be apiiver- 4 
a e % 


"Rad 
* - 


my 


An en for 2 battery 0 the 
' mo} be ad Annan ip/orum © 
See "Bantzuprs,'Erroz Erroz, Trabis 


* 


Gontainid'in the Sd co VoLUNE. 


Baſtardp. 
The julices by 13 & 14 Car. 2. c. 12. 


may impower the qverſeers, to ſeize 
ſio much of the goods of the reputed 
father of a "baſtard as the juſtices 
ſhall think fit, &c. but they cannot 
authorize them to ſeize as much as 
the overſeers ſhall think fit Page 858 
The juſtices cannot order the father to 
give ſecurity for payment, till he has 
lilbeyed their order in point of 
payment ibid. 
The feffions cannot commit for non- | 
payment in diſobedience to an order 
confirmed there, bur muſt proceed | 
upon the w—_ taken by the two 
Jutices 5 1157 
The weekly payment may be ordered | 
© Payable on er the week is 
op 1198 
The payments may be ordered I 
- overleers i ibid. 
The pariſh in which a baſtard child was 
| born-muſt appear by the adjudica- 
tion of the juſtices; and'not only by 
the complaint 1303 
Secreting a woman, that is with baſtard 
child by the defendant, is riot an of- 
fence indictable 1368 
An order to keep a baſtard child is diſ- | 
upon the merits upon an ap- 
pos the defendant is thereby diſ- 
charged, and cannot be queſtioned 
again 1423 


Sus es eprhenys 9nd notes. 


A note payable to J. S. or order is not 
A dill of exchange, and a count upon 
au ſuch wi root the judgment 


Wax of > 1 757 222 = 
third bills were not paid, ill upon 
demurrer, but aided by verdict 810 
—_— — accept a note inſtead 


money, without hi s maſter's — 


A rin takes a. note from A . — 

. Inſtead of mohey, the maſter may 
maintain an action againſt the banker 
for money received to his uſe , ibid. | 

A 2 is received about noon, the next 


rning is a reaſonable 
foe he a F 


* 


mon 
A man, who has received: bad note, 
ph, ran EY 


bo 


| 


| 


1 
TT — _— LS + 
. 


* 


5 


þ 


| does not bring the note back to the 


| Tefendant Page 930 
A proteſt is not neceſſary in an action 
upon the inland bil! 993 
An appointment to pay money out of a 
particular fund is not a bill of ex- 
change 1361 
A — > T1 note to do an act, or pay 
a ſum of money, is not negotiable 
1362 
A promiſſory note, to be :ccountable to 
A, or order for 100 J. is * 
within the ſtatute | 13 
Pay to J. S. or order 91. 10s. as my 
* — half. pay by advance, a : 
ill of exchange 1481 
A note to pay money, value received 
of the Fo be in Roſemary-lane, 
Oc. held to be within the ſtatute 
154 
out of the fifth * —— : 
all become due, Sc. no 
WW — bill of exchange 1563 
e declaratſpn need not aver, that 
the note was ſigned by the defendant 
1377» gre 
A bill need not be averred to be f 
po 


A bill need not be expreſsly a 
be drawn according to the cuſtom of 
merchants itid. 

An action on 4 note, by which the de- 
fendant and another promiſed joint- 
ly er ſeverally, ill 

See Allumpllt, Debt, Latin, Par- 

ment, — Wirneſs. 


Sithops. „ Spttunpwnicielon. 
Bonds. 


* 

The court will refer the * princi- 
pal interefts aad colt, upon a bond, 
— — notice of a * 

contract debt between the ſame par 
ties that is bllgred by the ſtatute of . 
hmitcations'. | 1033 
A variance in the is imma- 
terial, -becauſe the warit' part of the 
<_ makes it payable to the plain - 

| 10 
A bond ta ce king. bis executors — 
adminiſtrators, is within the ſtatute 
33 A. 8. c. 39. 1327 


If 


A bill to pa 
when it N 


Try 


| | F | 
+ = 


4 Table of the Principal Marrterr 


Tf the words dbligemns nee of . 


c. will make a bond ſeveral Page 


N 14 
See Bankrupts, Conditions, Jutend- 
ment, Bariance. ES 


=  Wazough Engliſh 
"Shall deſcend to the daughter of the 


youngeſt ſon jure ' repreſeutationis | 


. , 102 

The cuſtom of a manor is found, thay 
the copybold ſhall deſcend to the 
youngelt ſon of the tenant dying ſeiſ- 
end; a purchaſer dies before admit- 
tance, his eldeſt ſon ſhall have it; 


otherwiſe if it had been found, that 


the lands were of the nature of bo- 
rough Eagliſh, of, which the law takes 


notice 10261. 


A lese of borough Zagiib lands. for 


three lives ſhall deſcend to the 
youngeſt ſon, ſo of a rent granted 


out of ſuch lands 4028 
"Bzeach. See Covenant, Pleading. 


To promiſe a man money for his vote 
_ ___ at theelection of a mayor, is an of- 
feace indictable — 77 


- Information will'not lie againſt a lord 
of a manor, Who is bound to repair 
@ bridge; without laying rations 
tenuræ, or ſhewing a preſcription ; 
and though part of the demeſnes have 


been granted out, fo that others are | 


cContri „ that will not excuſe 
x, F 792, 804 
Tenant at will obli ir a houſe 
which hangs over a bridge 856 

- , Indictment at the ſeſſions tor ſuffering 
s common bridge to be out of re- 
pair, good without ſhewing it to be 

- m a highway "i176 
A mandamus to make a rate for repair 

ot a bridge, mult be directed to the 


Carrier. 
Tf goods are delivered to the carrier 
himſelf, trower lies for not deliver. 
ing them, or an action upon the 
cuſtom; but if they are delivered to 
his ſervant, or warehouſe keeper, 
trover does not lie without an aftual 
| converſion _ Page 792 
A carrier or hoyman is anſwerable for 
all loſſes, except thoſe which happen 
by the act of God or the enemies of 
the king - gi 
See Detainer. | 5 
Certainty and incertainty. 
A dectaration that the plaintiff babut 
et babere debuit a way over the de- 


 fendant's cloſe, is ill upon demurter, 
but made good by the general iſſue 
| 


i 75 

| Trowver de 12 thecis, Anglice caſks, 4 
Spirit. at de 50 galon. aqua calia, 
good after verdict $24 
Trover pre parcella culmi, ill 118 


| Trover for ends of boards well 1219 


Trover de una parcella ſegeftrium irvoli 

crorum et funium, Anglice pack-cloths, 

|. wrappers and cords; judgment a. 

firmed | 5 
Treſpaſs for taking two packs of ' 
99 


well 


| | Judgment arreſted after verdid in vel 


paſs for taking bona ct catalla of the 
plaintiff, without ſpecifying = 
1 14 


In treſpaſs the firſt count was fd n, 
| Gf. the ſecond was de e quod, &. 
and after verdict judgment for 
plaintiff for the damages on the 
cond count 141 
Aeg pro diverſs beit ee 
merchandiz:s 2 a Me 
In caſe for negligently running © 
the plaintif's barge Joaden vil 
». goods, or for burning ; 
goods; the goods mult be Paro. 
ly mentioned, otherwiſe 10 . 
| - dence can be admitted of them 199 
An action for fo negligently kept 
ſheep, gud maſipliciter dere | 
- furrunt, and well Wil pot 
Inditment for ſuffering the — 


Juitices of of the county, and 
not to the zuſtices of a particular li- 
derty Se. ee, 
See @eftainty. | * 


of ' a bridge, containing dip 


tentained in the SECOND VoLumE. 


bridge, to be out of repair, ſufficient 
without ſetting forth the number of 
feet _ Page 1175 
Paus pedalis inſtead of pedefiris, bad in 
an indictment ibid. 
Iadictment for ingroſſing diver ſos cumu- 
los tritici, ill _— 
Indictment for cheating a man of a cer- 
tain quantity of hats to the value of 
118/. 1179 
An inditment is good to a common in- 
tent, where ſubſtance enough appears 
| 1273 
What certainty is requiſite in orders of 
conviction ibid. 
Information of forgery, that J. S. oxera- 
bilis exiflens, Wc. ipſe idem F. S. ea 
intentione, Fc. targed, c. the onera- 
bilis exiftens ſhall refer to the time of 
the forgery 1467 
Ejectment de ang loco, vocato a paſſage 
room, parte meſſuagii, parcella pomarii 
qua jacet ex Boreali parte bundac fore 
ere. Wc; well after verdict 1470 
A bond to produce a ritle, and per- 
formance pleaded generally 1082 
A declaration upon a cuſtom, that it is 
not lawful for any perſon beſides the 
freemen of the gild merchant to ex- 
erciſe publicly within the city any 
trade, unleſs he had been educated 
as an apprentice, Ir. or was other- 
wiſe lawfully authoriſed, Cc. ill 
112 
The word guantum ſupplied in a — 
of quantum. meruit, and alſo the no- 
minative to meruifet, and the word 
predic. after veruitt 1155 
1 at a * 13 
exchange, on vi tions 
ton, Expolitin, 
on, tion, Indilime 
Intendment. 9 


» 
Lies from the common pleas to the 
court of Ely, and will ſuperſede their 
Proceedings 1 836 
Certiorari, and writs of error, and re- 
_ _ Cordari, remove all things done be- 
tween the ee and return 838, 1 305 


. 


mmunica- } 


Certiorari to remove a conviction upon 
an indictment, muſt give the defen- 
dant a day In court - Pageg7y1 

Certiorari to remove an indictment will 
not remove a record of conviction 

| ibid. 

A certiorari to remove orders made 

againſt J. and B. without ſaying (or 
either of them) will not remove an 
order made againſt 4. only 1203 

To remove an indictment of felony, 
upon affidavit* that the defendant is 
not likely to have a fair trial 1452 

The juſtices may ſet a fine, to com- 
pleat their judgment, after a certio- 
rar; delivered 1515 


See Conviſtions, Erroz, Jnferioz 
courts, Uariance. N 


Challenge. See Contempt. 


Chancery. See Dower. | 
Chaplains. See Eccleſlaſtical perſons. - 
Churchwardens. See Mandamus, /- 
| W. 

Clergy. See AccclCozy. 5 

Commitment 


By commiſſioners of bankrapts, until 
the party be otherwiſe diſcharged by 
due courſe of law, ill 851 
By the board of green cloth, for a riot 
in executing a fiers ſacias within the 
verge "> 4 978 
A perſon diſcharged of an indictment 
in B. R. is in cuſtody upon a writ 
| of * delivered to the 
ſheri 4 1303 
'See Good behaviour. 
oe. j 
Common. 
A man may preſcribe for common ap- 
—— to his cottage for cattle 
ext and couchant there 1015 
A commoner cannot give. his title in 
evidence upon not guilty, as the lord 


of the foil may 1134 
Cuſtom for the reeve to drive a com- 


1 - 


p 


certiorari may be awarded to remove 
2 eonvittion upon an indiQment be- 
| fore judgment 5 


| 


mon, whenſoever he is commanded 
by the Reward, reaſonable 1187 


314 Cuftomary 


F 
. 
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© picious by a conſtable 1299, 1301 


he we NE —— 


das . : 


Ln 


* by — ipti 5 Contempt. ; 
mon cription, a may | oF | 
be a drift of the common by cuſtom : | 

Pag 106 pe enn to challenge the 
eee e 2 for want of hundredors, Sa - 
| Compoſition. | jury is track upon a E gown ( 

What Fefe will be good within See Jnferioz courts, Bae by, = 

atutes 765 | 

The manner of pleading thoſp acts Continuances a 

* 7645 819, 81 I, 97 | h 
Ate not entred i in the king's bench d 

the plea comes in < 

| Convirons. . » In the king's bench in /re/and 11 ti 

* king's courts abicungue, We. is but 2 The 

n + it will make 4 alle | i pg ey and helped by ap- " in 

precedent | 766 pearance p 

Condition to make an apprentice - free | A plea as to part, and a demurrer to pe 
at the end of ſeven years, if it mall] it, makes a diſcontinuance 1121 | Can 

be deſired j ĩt is a good plea, that he . , 
was not requeſted after the expira- | Aco 
tion of the ſeven years "1085 W See Expoſition, Frauds, « 

Performance ought to be pleaded 55 TS BY * | 

"the words of the condition, other-' Conviltons. Con 
wiſe of matter of excuſe | be 

ED TIT. ene h in et in againſt a con- a 

> 4 in part, aud void in part 1459 viction removed into -the king's 2 
se Am t, Pverment, —— bench 960, 1036 See 1 
— tment, Grades... A conviction of cutting trees upon W 
43 27, muſt mention the num - 
trees m5 | 
Confiderntion. Cree. No 7 to a condiction of cutting 2 
* "Frauds, . * r mes, that the defendant n gan Te 
„b Ae re 4 ut 
| Conſpiracy 2 Anus Brampton predie. ſha be intend How | 
I ede Re nt Tad in a conviction will 
Hndifable, though nothing | be done ili ſupe 
— if purſuance of it +. vl 02 If a man has a of title, he cu. Conuſ 
3 dot be convicted on 43 Ele, «7: 
eee trees ; and # comic- 
-, "Conſtable ss in ſuch . 

2 ey | * Pr : 5 an 

Of a hundred is an officer at common A warrant of diſtreſs is executed before ; 
law before the ſtatute of r ian 1192, | = certiorari delivered, the kings There 

1193 bench cannot make 2 rule for ue hold 

A conſtable cannot execute a warrant 2 to feturn his warrant, but | 
generally directed out of his Pre- juſtices may ; and the kiog' On a ei 

eint, unleſs in London 1299 [he will grant no mann 99 ves 

What perſons may be taken up as ſul- [The — the offence comm! . 


E . appear in the convictien 115 


130r| cone in Bglis, an 66 , 
af- Þ - oaths wert not — 1 ein 
itid. A conviRtioir for refuſing to aff 0 & "Wks 


- » ciſeman in * candles, wh 
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entred the houſe lawfully, held good, 
though it did not ſhew, whether it 
was by day or by night Page 1375 
Conviction for ſwearing, may ſet forth, 
that the defendant ſwore fuch an 
oath ſo many times 1376 
Conviction quaſhed, becauſe ther it 
was, ptacſfitit ſacramentum, _—_ 
01 
— for ſwear- 


tion, ruled 
There TY need to ſet out the pariſh | 
in which the offence was, tho 
part of the penalty is given to 
poor of the pari | 1478 
| Convidtion of a forcible entry quathed, | 
" becauſe no fine was ſet 1514 
A conviction of deer-ftealing quaſtied, | 
becauſe the a was the witns 


4 
Conviction on the. gam game act quaife, | 
becauſe the ſummons and appear- | 
- ance are before the F 
4 
See Baſkardy, Certatnty, Deer-2at- 
: ne. ow” 


conuſante of pleas. 


N 


I exempt juriſdiftion,c can he granted, | | 


W. = a corporation?” 837 
gs 2g of excluſive conuſance 
yo” ex the juriſdiction of the | 


ſuperior courts | 
Conuſance muſi be demanded the 121 


day, before imparlance 1339 
©3097 Ja 


Copyhold. 
There can be no occupant of a copy- 
hold eſtate fr auter vie 996, 998, 
On a cuſtom to grant to three for their 
3 as they are 
t to one, to hold for the liv 
other two and hinſelf, held good 


TS WEIR. ., 


* © 


| 


„ 


2 
ture; the lord fhattenter, and not 


— —— 


ugh 


rupt, but upon the death of the 
rupt Page 1002 
Surrender of a copyhold muſt have the 
ſame conſtruction as a conveyance at 
common law | 1145 
A declaration by copyholder, for in- 
cloſing a common, held good after 
verdict, though the — ad volun- 
tatem domini were omitted 1231 


Corporation. | 


A corporation aggregate cannot grant 
to the head of the corporation 77 
h | Grant to a corporation for the bene fic 
of the particular members 942, 1134 
The head of a corporation (and alſo 
members of the gerum) muit be 
- preſent at aſſemblies, but their con- 
Long not 0 to nabe 
6 123 
4 . — we at the 
n canſs Ge 
feiture 237 
The recorder's an in advidag the 
corporation 1238 
| Where x corporation ſhall retain. their 
old name; notwithſtanding a charter 
| that gives them à pew name 1239 
Where a capital burgeſs quite leaves 
the borough, and refides in. another 
place, de may be removed without ; 
notice 1275 
An elected member of a corporation, 
who ſues to be admiued, muſt 
ptove that he received the ſacrament 
within a year before his election 
1902 | 
The major part of a common cons 
: cannot elect a member at a meeting 
of the corporation. ſummoned for 
mother purpoſe 1355 
An etettions of 2 member by the other 
members of à corporation not cor- 
pPorately aſſembled muſt be aſſented 
do by every on 14359 
An action — by a foreign 
tion 0/3614 Þ 1 
If pm corporation ſue, = 
they are no corpdta tim, the daſeu- 
rr 
te general iſſue 6 ibid. 


* 
„ 


he in reniaindey © 
The lord malt t. he u 
the death 


« z75® 


— 
of agus of «bak pou 


. 


1000 A corporation — remove à free- 

mau, unleſs VET a charter or: 

ot .2566 

Miſdemeanor 
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Miſdemeaner in the office of chamber. 
lain is no cauſe 3 ge 
 burgeſs Page 15 
A refuſal to obey by-laws, returned 
generally, is not a ſufficient cauſe of | 
removal ibid. 


See Conuſance of pleas, . Cuſtom, 
hy Return. 


Name, Parliament, 
Coſts. 


A defendant -in replevin ſhall not have 
coſts on the plaintiff's confefling a 


of prijel en auter liess 788 
Pr ds (not aQtionable) by 
* - which the plaintiff loſt cuſtomers, | 


full coſts ſhall be given, though the 
"damages are under 405. © B31 
Where words are actionable, and ſpecial 
damage is laid in aggravation z if 
the damage found be under 4045. the 
intiff ſhall not have full coſts 1588 

an action is brought for words, 

and alſo for carrving before a juſtice 

of peace, c. full coſts ſhall be given, 
though the damages are under 405. 


1589 


Tf an executor, who ſues for money of | 


© the teſtator's as received to the plain- 
tiff 's uſe, ſhall be liable P_ 


A 2 of the king's bench i” | Cuſtom to pay 104, to the vicarat 


and is reverſed as to the coſts, and 


_ affirmed as to the affirmance ; whe- | 
ther the coſts in Irelanmmcan be confi- | 


dered by the king's bench here 893 
Conſent of a defendant in error, that 
the judgment ſhall be affirmed with- 
out coſts, where an error is amended 


renne. , tion, Crades. 
diemurrer upon a plea in abatement | | 
THE * 99 2— — 
See Damages, 'Erroz.-- Erecuto gs. 
Foꝛzcibie entry, Judgment, Mani. 
uit, 8 Statutes, | Damages and inquiry. 
nh +1 | TNterefſt hall be allowed in the ax 


7 


aſſigus an ill breach, the defendant 

ſhall have judgment Page 1081 
An n of covenant will lie on the 
word igt in the aſſignment of 
a bond {: 260 
Covenant maintained on the word 4 


Covenant that thares in a company ſtall 
be ſold to make good loſſes, G. an 
aſlignment by way of ſecurity, and 
the condition not broken, is not a 


oo within this 28 1242 
Leaſes, Time. * 
Cuſtom 


In Londen, for the common ſerjeant to 


exhibit an information for an aſſault 


or defamatory words of an alder. 
* for atory nh, 
| ibid. 

A cuſtom ought not to be laid in the 
negative | 86g 
An action cannot be maintained upon a 
cuſtom, without ſhewing what the 
cuſltomis Ware |; 
The cuſtom of declaring in London on 2 
conceſfit ſolvere, & c. need pot be (et 
forth at large 1433 


the uſval time of churching women, 
c. void far the urc:riainty of the 
time, and for the unreaſonableneſi; 
and a conſultation denied after ver- 
; dit ng. 1558 
See Bozough Engtich, Certainty, 
Common, Copfhold, Departure, 
elkind, Pzohtdi 


J tion, as damages on 2 judgme 


e eee bo e e, 4 by default in debt on a fingle bil 
By 4. to make affurance to B. at the 
coſts of B. 4. muſt give notice what | Intereſt denied to be taxed — 


1 


but not in debt for rent — 


aſſurance he will before B. i executor as damages 
to tender the coſts e A writ 6f inquiry in the preſent © 
| as the declaration, held good 


In covenant if the defendant pleads an 


as the 


ids pubiCapinerd)_;- 0 -oys 5: eg 


mit. Or aſigna vit Ay" . 1419. 


contained in the SECOND Vot vu. 


Damages in covenant for not. repair- | 


ing mult be the ſum neceſſary to put 
the tenements in repair, though 
they are d fince the action 
brought Page $03, 1126 
Damages for not repairing. ought to 

applied to the putting the tene= 
ments in repair 1126 

A judgment reverſed, becauſe the da- 
mages, as laid in the declaration, 
Ee. extended to a time ſubſequent 
to the action brought 1382 

In caſe for a falſe return of n ef 
inventus to à capias ad ſatisfaciendum 
the whole debt given in damages 

| 1411 

See Colts, Erroz, Fozgery, Return, 

Scire Facias, Tender. 


Date. 


A deed is declared upon as bearing 
date 13 Will, 3. and upon oyer it 
appears to be dated 1701 ; this va. 
riance was pleaded in abatement and 
over-ruled 

The words are anne omitted, 
and ſupplied by intendment 791, 

| > TAE! 795 

4 da is the ſame as cum dats, = 
not @ die datus 1242. 

See Award. 


Days in Bank, See Certiozari, Re- 


Debt. 


The plaintiff has election, to ſue for 
the penalty of « penal bill, or for 
the money covenanted to be paid 

. if 814 

On a covenant to pay money for goods 
ſold, the plaintiff may have debt or 
covenant at his election ibid. 

On debt on a bill for goads ſold, the 
Plaintiff may enter a -remittit for 
* he has demanded more than is 


ue 816 
Debt will ne againſt the party 


con- 
tracting, for nurſing an infant 84 
Debt or jncebitaras fegte will not lhe 
dor goods laid to be fold to a third 

Peron ibid. 


791, 795 
7. — itted 


Debt or indebitatus afſumpfit will not lie 
.for money won at play, or upon the 
acceptance of a bill of exchange 

Page 1035 


3 | | 
2 — Fees, | 
Declaration 


Muſt be delivered to the defendant's 
attorney, if he can be found, r. 
and if ir be left in office, it is only 
delivered from the time that notice is 
given to the defendant or his attor- 


ney | 1407 
See Ylkion, Amendment, Bali, 
Bills of Exchange, Certainty, 
Ejettment, Expoſition, Gam- 
ing, Intendment, Pleading. 


* Deeds. 


A writing required by a ſtatute, ff. to 

de ſigned and ſealed, ſhall not be in- 

tended a deed, nor need be pleaded 

with profert in curis 563, 

The omiſſion of foillatum in — — 
of a deed cured by pleading over, or 
by verdict 1126 

Scriptum does not import a deed 1206 

In covenant upon a writing made at 

. Wiftminfter, Sc. the defendants pray 
erer, and plead over, and the writ- 

4 ing upon the euer concludes, in wit- 
neſs whereof we have ſet our hands 
and ſeals ; judgment for the plain... 
tif reverſed, becauſe the writi 
does not appear to be a deed 15 

See Date, Evidence, Pleading. 8 


How the extcutor ought to - 
rl war we 


where the informer dies 


cution | 768 
Conviction quaſhed, for not ſhewing 
that the place was incloſed 5 


The ſtatute 3 & 4 ill. & Mar.'c. . 


extends to aiders and abettors 842 
On a warrant upon a conviction the 
conſtable may ſell the diſtreſs 
On a conviction, if goods cannot be 


| found to ſatisfy the whole penalty, 


. K . a - 
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* they eannot be eite ſor part, and 
_ corporal paniſhment inflicted for the 
reſidue, upon one conviction 


Page 1196 
See Execution, 
By the defendant at ni prius cannot 


be waved by the plaintiff in a per- 
* action 


No judgment againft the Ueda? ö 2 


default, after iflue joined 925 
bee Repleader. 
© Demand. See Detainer, Bene. | 


ee  »Demarrer. "t 
8 With carc farms for cauſe, i general, 


Leave to diſcontinue denied by — 
court, after a rule ſor judgment up- 
on a demurrer 856 

Pemurrer in bar to a plea in abate-" 

ment, an joinder in demutrer, 
makes a continuaritt. .. 1021 

4 demurtef as in abatement to a re- 
plication to a plea in bar, held nat 


do de a diſcontinuance, though the | 


laintiff might have takeu judgment | keeper for detaining a 
5 wil dicit 1023 An innkeeper — detain a ho 
r confeſſes on]y v what is — brought by his gueſt againſt 4 
ba leaded owner 
4 1 after iſſue joined a Atte An ionkeeper who juſtifies the deus. 
1483 ing a horſe for his 3 need not 
| e bee, 8 [ire fuckers ſhew ISIS =Y im of agoet 
a declaration, and the plainziff in 
Joining in demurrer inſiſts that his | 
. © writ is good; and judgment ſor the — 3 Pleat 
- + Plaintiff affirmed 1504 | | ing. 
See-Conrinuance, Eſtoppel, Fozm,| | 2 
and Subſtancete. 2 Deviſe. 
3 | Lands an deviſed toons of th kr 
bare ate YES... | * be takes the whole by the 7 
A declaration ground a at no pany by deſcent 
common law cannot age” fie Tenant fof life, remainder to = 
by replication of à cuſſom or ſtature . nger ſon in tail, remainder 
* © 86x, $63} | herſelf in fee, gives to her Jugs 
„ treſpaſd, where the day is made ma- ſon all her right and intereſt in 
- terial” by the plex; che plaintiff's | the holds'by leaſe, and alſo the Fo 


© laying" n day in his new affgu- 


Rocep is n6 dep _ * Tong 
o copier againſt we ncipal, ple ade 
„dy 'che bai; 4 ke writ 


of error was brought L the princ. 

pal before the cepias ſued out, is a 

departure Page 12;8 

Plea of conditions performed, rejoin. 

der of matter that goes in excuſe for 

not MO, is a departure 
1449 


| 
= 


een, i 
Depoivaion. See Ecclelſtcal Pe 


Deputr. 
A gaoler ſhall anſwer for his deputy ci- 
villy, but not'criminally, unleſs he 


conſent, to his act 1580 
See OY courts. | 


| Deſcent. See Deviſe. 


| Detafner and Derina 


A ernte may detain for hs 752 
A carrier may detain for his carri 4 
againſt the right owner $ 
That the avownt made no demand, 
is no plea to an _ of 3 


As 


* „ 
— * 
* 


| miſes intailed z- this wil — 


Deviſe to A. and B. of intent dn 


fits 


* 


they permit C. to receive the fa 


* 


contained in the SECOND VoLoue. 


during his life, and after his de- 
— tall ſtand ſeiſed to the uſe of 
the heirs of the body of C. with 
to A. and J. to make a join- 

ture to the wife of C. gives an eſtate- 
tail executed to C. Page 873 
An action lies for a legacy devide out 
of land . - 937 
A mortgage is but arevocation pro tanto 


| 968 
A deviſe to J. S. and his brothers ſac-} . 


ceflively for their lives (without ex- 
prefling the order of ſucceſſion) with 
condition that the tenement be not 
entered upon till a month after mar- 
i 1312 
Device of all the reſt of his eſtate, ſub- 
je& to debts, gives the inheritance 
8 1325 
Deviſe of all the reſt of his eſtate, in a 
will that mentioned fee ſimple lands 
before, will paſs an inheritance 15d. 
Deviſe to A. and after the deceaſe of A. 
to the heirs male of his body and his 
heirs for ever, gives an eſtate · tail to 


A. 1440 
Deviſe to L. and his heirs lawfully be- 
- gotten, that is to ſay, to his firſt, ſe- 

cond, &c. ſons ſueceſſively, c. gives 
4. bur an eſtate for life 1561 
Diſcontinuance of Eſtates. 
Tenant in tail.conveys by bargain and 
© , ſale, covenant to ſtand ſeiſed, Oc. 
the eſtate continues, -till the actual 
entry of the iſſue in tail 779 
An eſtate made by tenant in tail to com- 


mence after his death is void 781 
An uſe ariſing out of the eſtate of are- 


leaſee to commence from the death of | 


_ tenant in tail, iPnot void 782 
4. is tenant for life, remainder to B. 
for life, remainder to the heirs of the 
body of 4. a feoffment by £. is no 


continuance 25 5 


— Bone i 
tinuance, 3 ; 

| ing, Replavin, Treſpaſs | 
Dicrnclemge, 5s cen. 


| | 


Diſtreſs. 


If the landlord does not remove the dif. 
treſs in reaſonable time, he is a treſ- 
paſſer ab initio Page 1424 

See Detainer, Fairs. . 


Donatibe. See Eccleſiaſtical Pers 


Dower * 


Cannot be decreed in chancery, but 
ought to be pleaded as affigned by 
the heir 785 

A recovery in dower will eſtop the te · 
nant and all claiming under him from 
giving a prior term in a ſtranger in 
evidence 1293 

Dower does not lie de tenemento 1 34 

If any but the heir can plead rours temps 


prift 1 
See Ejetmenr, Return. 


Eccieflalfical "Perſons and Juriſ- 
3 | 


. Chaplain extraordinary to the 
king has no privilege to hold 
two benefices without a diſpenſation = 


a i 
The court will take notice of the links 
of archdeaconries and other eccleſiaſ- 
tical juriſdictions 8856 
Where the inhibition of the biſhop is 
returned in excuſe of not obeying a 
mandamus, the return muſt ſhew that 
the place where, c. is within the 
dioceſe 1379 
Parſons of donatives ere ſubject to the 
eccleſiaſtical juriſdiction in ſuits pro 
reformatione for reading the ſervjce 
wrong, c. but the ordinary cannot 
deprive them 140g 


See Pzdhidition. 


The confefica of leaſe entoy bad aste 
. confeſſes an entry for condition bro- 


o 
. - 


gecimiz 


ken 4 759 
Kjefment will lie de minutis 248% 
SANS, 7 

Th 
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| of Table of the Principal Matters 
The plaintiff who has recovered judg- | A writ of error does not abate by the 


ment may enter pending a writ of 
error, but not by force Page 808 


death of the defendant after all 5, 
erratum pleaded Page 125; 


A defendant in ejectment eſtopped by | A ſcire facias on a judgment pending a 


a recovery in dower from giving in 
evidence a term in a ſtranger 1293 


- Writ of error is arregular, and to be 


ſet aſide on motion ilid. 


The iſſue cannot be made up different | What coſts ſhall be given on quaſhing a 


from the declaration delivered to the 


writ of error 1403 


tenant in poſſeſſion, except in the de- | A ſham ples to a ſcire facias guare exe- 


ſendant's name 1411 
Ancient dJeme/xe may be pleaded without 
aida vit E 


| 


| | ſheriff 
Ekettion. See Parliament. It is not aſſignable, that the perſon by 


Ely. 

The iſle of Ely has no pretence of bo- 
ing a county palatine 837 
Entrp. See Ejeſtment. 

5 5 
Error does - not lie in the exchequer 
chamber on a judgment de {candalis 


mo — | | 54 
De proceſſ. adj udicationes executionis 12 
ch, will not remove a judgment 
againſt bail upon a 9 | 
23 
A judgment given after the return of 
the writ of error is not removed, and 
nal tiel record may be pleaded to a 
ſeire facias guare executio non upon it 
| 11 

. Where a record ſhall be tt oe 
withſtanding a variance in the ſtile 
of the court to which the writ of 
error is directed 1200, 1202 | 
One of thedefendants bridgs a writ of | 


error without the other; though the 
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ſuch à record; he is eſtopped from 
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the inteſtate,.: where. there is a debt 
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I The defendant 


firator will n 


r the adminiſtrator in his own | IP 
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entained in the Once Vouvun. 


Cannot be ſy default made by the 
r at * privis FR 92 4 
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Sp in the et or 8 fra 
,ought to be pleaded in bar, and vr 


in abatement 


eads property ly 4 
- ranger, he not have return; 
„otherwiſe where he pleads property 


tenan 227 in himſelf 1017 
8. TY 4 is | When, the defendant. Ia matter in 
by" _— ement, as prijel ex auter lieu, he 
Aol pn a? Hall not have return without mak- 
1 18 ing avowry, He. ibid. 
. „ Where the eſendant pleads ri - 
Renne 222 OT ane Ge rey 
Veleaſes. ee 3M aintift traverſes the avo 
3 155 . defetidant demurs, it is rh 
Releaſe to an — * of all right continuance ibid. 
to the perſonal eſtate, fall igh The manner of concluding a plea in 
charge a bond given by the juteſtate abatement, where avowry is made to 
786| a ede Bont 1019. 1029 
If a releaſe of all debe by an adalai- See Coſts PER: | 


» #686. ,- 78 41.5. # IF „ 
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bill of Midaleſis returnable the fame 
day that it is ſued out is ill, and will 


not avoid the ſtatate of limitations 


13303 30 alu 
A capiat ad fati;faciendum with wells 
intervening between the % and re- 
n ſo as to excuſe the 
bee for an eſcape 775 


Where a /cire /ac/as ag bail-is nos 


| returned, the plaintiff cannot pro- 


ceed upon an alias ſcire facias, withe 


1 
ret 
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| —_— without the common 

oer ing of the mayor 8 
repair Caſe 2 . 4 
Who procure a falſe return to yo 


I the name of 2 0 
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Aﬀer 


L the return of 
a writ is filed, it cannot be averred, 
x it was returned 1 
age 995 
The name of the ſheris neceſlary to 
Ms return 
e upon «writ of inquiry re 
tornable i» Martini 
15 held Aon not refer- 
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ye writ, though the firſt was not 
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| Novu-tenure cannot be pleaded by a 


execution ought not to be ſued vil 


out P 
* bail 6.4 6. 
year and term of the 


Finn cagera ix C. 1 

I's Jv A: = 
u — 2 

—— es 


A ſeire faciar muſt be returnable at a 


common return, or at a day certain, 
in 


as the 
Sire Pore: action, an —— 
new warrant dad, 
* ets attorney 1 1253 
of a ſcire \facia, 
terretenant not warned 


1255 


fendant to a ſcire — upon a judg- 
ment in a 1256 


If a tenant 2 . 

rer 
: ſonal action ibid, 
A defendane can-only plead as to the 
> lands that de ig 3 


A feirs faciar on a judgment upon 
verdict after the defendant's — 
a 17 Car. 2. 6. B. mult 1 
I: 10 , 12 
[The court may give coſts on a ſeit 
facias after plea. bat not 
damages occafiont dilationis 1534 


Suit to the court! ef the manor to bt 
| Aeld wet} —— de claimed i 


an avowry; / 
tid court and it . 


debe be cen bas 


contained in the SECOND VOLUME. 


Sewers. Sce Mandamus. 


Hhcriff. $-e Execution, Fees, Ju- 


ſtices, Beturn. 
Ships. See Pdmiralty. 


Slander. 


Mr. M is a Jacob ite, and is for bring 
ing in the prince of Mues and po- 
pery, &c. actionable, being ſpoken 
of a juſtice of peace, &c. Page 812 

Words are actionable, that charge a 
man with evil inclinations 813 

J. Z. ſtole my box-wood, actionable 

959 

You are a whore, and keep a man to 
lie with you; not actionable 1004 

In caſe for words, whereby the plaintiff 
loſt her marriage with F. N. evi- 
dence cannot be admitted of a loſs of 
marriage with another perſon 1007 

Words potential denoting an act done, 
are actionable 1185 

That a juſtice of peace is a raſcal, Wc. 
ſpoken of the execution of his office, 
actionable 1369 

You are a cheating old rogue, &c. 
ſpoken generally, not actionable 

; I41 

He is a ſorry fellow, Ac. he * 

ed his debts, Ic. ſpoken of a tradeſ- 


man, actionable 1480 
See Coſts, Good behaviour, Jnditt- 
ments, Pꝛohibition. 
Soldiers. 


An action lies for arreſting a ſoldier 
againſt the mutiny act, and the ſhe- 
riff may return, that the defendant 
1s liſted 1246 


Stamps. 
An admittance of five burgeſſes muſt 
have five ſtamps 14 445 


Staple. 


a merchant at the time of the d-bt 


contracted Page 819 


Statutes and afions upon ſtatute. 


Averment in the words of an act, ſufhi- 
cient . 764 
Deb: upon a penal ſtatute arifing in 
Miadleſex, may be brought by a 
common informer in B. R. 872 
Where a ſubſequent ſtatute may be 
comprehended within the meaning 
of an act precedent 1028 
A ſtatute diſtributes a penalty, a moiety 
to the informer, Sc. the crown ſhall 
have the whole, where there is no in- 
former 1039 
Statutes that direct amendments, &c, 
on the challenge of the party, do 
not extend to the king 1066 
It is not the having ſtores in his cuſ- 
tody, but their — found in his 
cuſtody, that is the offence ereated 
by 9 & 10 Will. 3. c. 41. againſt 
embezzling ſtores 110 
Judgment arreſted, becauſe the ſtatute 
was alleged as made 6 Will. 3. when 
the queen was living 1224 
Buttons made of wood all but the 
ſhank, are wooden buttons within 
the ſtatute 10 & 11 Wl. z. c. 2. 
| : - 1276 
Reſolution3 of the judges on the ſtatute 
5 Ann. relating to bankrupts 1278 


A common informer ſhall pay coſts, 


notwithſtanding the ſuit was catried 
on for the benefit of a corporation 
intitled to the penalty 1333 
A ſtatute requires contracts for ſtock 
to be regiſtred with the name of the 
perſon for whoſe benefit they were 
made; a regiſter with an entry, this 
is for my benefit, Sc. is ſufficient 


1350 


See Acceſſozy. Bankrupts, Compoſt. 


tion, Convittions, Deeds, Deets 


ſtealing, Departure, Fozg:ry, 
Fozm and ſubſtance, Frauds, 


Hackney coaches, Indiſtments, 


Labourers, Parliament, 
munire. . 


Duit of court. See Services, 
| 92 


* 


A man is of age the day before his 


S.. 
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% 
' Summons. 


Maſt be averred in a return to a man- 
dam: s, where the party is Ceprived 
for a contempt / Page 1347 

A ſummons nred not be mentioned in 

an order of juſtices where they have 
juriſdiction ; but if they proceed 
without ſummonirg the party, it is 
puniſhable by information 1407 


See Mandamus. 
Sunday. See Eſcape. 


Surplulage. 


Et guod idem j»-dic.um affirmetur, at the 
end of a plea of a reicaie of errors, 
rejected as ſurpluſage 1054 
Where pre«id. or /cilicet may be re- 
jedted as ſurpluſage 112, 1183 


See Padifimcnts, Uerditt. | 


Swearing. See Convittions. 


Tail. See Deviſe, Dilcontinuance, 


Eſtates, Eſtoppel. 
Tenants in common. See Joln⸗ 
tenants. 

Tender. 


Plaintiff cannot proceed for da- 
mages, after taking the money 
tendred out of court 774 
Teader aud refuſal amounts to pay- 


ment 964 
Time. 


/ 


In ejectment by original the demiſe, 
Se. were laid upon the eſſoin day, 
and heic well | 870 


birth-day 10 
In covenant the plaintiff alleges that 


After the deſcent tu him, /cilicet juch 


See Certainty, Judittmcrts- 


a day ef fer decem arnos tunc um 
elarjos, the defendant permitted the 
tenements to be out of repair; the 
et fer decem anne was rejected as te- 
pugnant | Page 1126 
The court will take notice of che be- 
ginning and end of moveable terms 


1587 
See Bills of exchange, Date, Expo: 
fition. ; | 


Tithes. 


Prohibition denied after ſentence to 
ſtay a ſuit for tithe of faggots, on 
ſuggeſtion that they were cut from 
the umps of old trees, becauſe that 
matter had not been pleaded in the 
ſpiritual court 835 

Barren land, to be exempt from tithes, 


muſt be ſo ſuapte natura 991 
See Ejcttment, Modus, Pꝛohibitinn 


Touts temps pꝛiſt. See Dower. 


Trades. 
Juſtices of peace have not power to 


take an indictment for exerciſing 4 
— not having ſerved apprentice, 
c. 
If a cuſtom to reſlrain men not free, 
from exerciſing their trades, can de 
good in any other corporation be- 
tides Lonaon 1129 
Indictment for uſing the trade of 2 
merchant- taylor quaſhed, becauſe 
not a trade within the ſtatute 1188 
The trade of a ſemſtreſs not taken 1 
be out of the ſtatute : ibil, 
Baron and feme cannot be jointly it 
dicted fer exerciſing a trade, &c. 
cauſe it is the exerciſe of the huſ- 
band, and the wife's qualibcaudl 
will qualify the huſband 126 
A bond given upon an agreement 
take a ſervant, with condition 
| the ſervant ſhall not uſe the tlas 
within half a mile of the oblige" 
houſe, or of any other booſt (hs 
obligee, &c. may remove to, 
— ; the — being afigned d 
to the houſe mentioned in Ty 
dition | 14 


SP aa. 


contained in the Sgcovp VoLUME. 


Traverſe. 


That A. was rite et legitime ſeiſed in fee 
ſuch a day, and granted a copyhold ; 
naught Page 902 

In a replication to a plea of a releaſe of 
errors, a traverſe, that it was a re- 
leaſe of the errors in thatjudgment, 
is ill 10 

Matter of record eannot be traverſed 

1140 

Good matter alledged in 1 
ment to a traverle cannot be taken 
advantage of ibid. 

If de injuria ſua propria abſque tali cauſa 
be a good replication to a jultifica- 
tion of a ſale of a diſtreſs 1482 

See Name, Pleading. 


Treaſon. 


A ſpecial verdict finds againſt a priſoner 

that he was preſent among traitors, 

hallowing, &fc yet if he is not found 
to be conſenting, he is not guilty 

1585 

| Trees. See Conbiſtions. 


Treſpaſs. 


Nuare uxorem ſuam rafuit 810 
For breaking his cloſe, et herbam pedi- 
bus ambulando conſumpſit, necnon arbo- 
res ſuccidit, tranſgreſſiones diverſis 
diebus et vicibus continuando ; judg- 
ment for the plaintiff after verdict, 
though the cutting the trees did not 
lie in continuance 823 
Treſpaſs for hunting in his warren, 
continuando diverſis diebus et wicibus 
held good 974 
Where a treſpaſs is laid with a continu- 
ande improperly, evidence of one fact 
only can be given 977 
Fi et armis may be omitted fince the 
ute that takes away the capiatur 
e, but not contra pacem 985 
g to an impriſonment includes 
an arreſt, and omitting the naming 
an arreſt makes no diſcontinuance 
| 1100 
Treſpaſs againſt two; one lets judgment 
80 by default, the other juſtifies un- 
der a licence, and has a verdict ; the 


- 


N 


| 


judgment ſhall be arreſted as againſt 
the other Page 1372 
One who has a right to enter into his 
neighbour's yard, fixes a ſpout to 
his houſe there, which does damage ; 
treſpaſs does not lie. but caſe 1399 
Where the defendant juſtifies for a way, 
and the plaintiff replies extra wiam z 
he ſhall have full coſts, though the 
damages be under 405. 1444 
A defendant jultibes under proceſs as 
bailiff of a court, and the procels is 
ſet out as directed to the bailiffs of 


the borough 1530 
See Bazon and keme, Certainty, Des 
parture, TDiſtrels, Expolltion. 


Felony, Fozm and ſubilance, In⸗ 
diltincnts, Intendment. 


Trial. 


Cannot be hy previ/o againſt the crown 
1083 

An indictment removed by the proſe- 
cutor cannot be carried to trial by 
the defendant without leave of the 
court ibid. 
In replevin, guare impedit, and attach- 
ment upon prohibition either party 
may proceed to trial 1084 
A tales de circumflantibus cannot be 
granted upon the werire 1170 


Attorney or not, is triable by the record 


1173 
A trial where the action was laid, and 


not where the iſſue ariſes, held well 
1212, 1214 
A ſecurity, who defends a cauſe at his 
own expence, is not intitled to colts 
for not proceeding to trial 1311 
In what caſes there may be a new trial 
after a trial at bar 1359 
A verdi& ſet aſide, becauſe a juror 
challenged upon the principal panel 
was ſworn upon the tales 1410 
When a wenire facias de novo ſhall go in 
a capital cate 1585 
See Certiozari, Contempt, Jnditt» 
ments, Uerditt, 


- 
Trover. 


Where a former recovery in a/ſumpfit 
may be pleaded in bar in trover 1217 

See Ydminifſtratoz, Bail. Carrier, 
Certainty, Waſter and (ervaar. 
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Uagrants. 


U juſtice cannot by 12 Aan. 
c. 23. ſend a vagrant to the place 

of his ſettlement Page 1360 
See Jnditments. - : 


; Uarfance. 


In a Aire facias upon | iſance 
the condition is ſet out to be, that 
the defendant ſhall give notice of 
trial preſecutori et ejus clerico, on 

Dyer it is, aut gjus derico ; a material 
variance 757 

Power to make leaſes declared upon 
generally, and the power given in 

evidence has reſtrictions 793 

Writ of error quaſhed, becauſe directed 
majori aldermannis et vicecomitilus 
ervitatis Briſfol, and the record re- 
moved was before the mayor and 
conſtables of the ſtaple 819 

Certiorari to remove convictions for re- 
moving foreign ſalt, will not remove 
a conviction for removing ſalt gene- 
rall | 820 

A writ of error of a plea intr, G. et 
Jacobum Waller, and the record re- 

turned is Capit. Jac. Waller; no va- 


riance _ | 894 
Where a bond is dated at a place be- 
yond. ſea, the want of that date in 
the declaration may be pleaded in 
abatement , 1043 
Writ of error upon a judgment on a 
ſeire facias quaſhed, becaule it was 
ſuper quoddam breve noſtr um, and the 
ere facias was a writ ot the late king 
1141 

A writ of error was quaſhed becauſe 
' doquelz per billam, where it ſhould 
have been per breve de privilegio 

F, #8 1170 

Declaration in trover de eg n,, and the 


cording to precedents - 


See Bonds, Erroz, Treſpaſs. 


Uenue. 


over 


immaterial 


2 without a venue, as 


Want of wenue, or an ill venue, 
by verdict 


action in Midale/ex, and the 
ſhall not be changed 
Venue changed into Cheſter 


the arreit was 


lege. 


Uerdiff. - 


evidence is of geldings, no varian e 
| | — 1209 


Want of attornment in debt for t 


W more or |  arged by verdict 


than the couth; it muſt be abated | A 


16. 


Writ of error e eee | 


the tum of the debt _ © 1220 


% 


The clerk of the aflize may lay hi 
ve nut 


Variances between a diffringas and the 
inditment over-ruled, becauſe ac- 


A releaſe of errors pleaded without a 
venue is ill, and amounts to a con- 
ſeſſion of errors Page 1005 
Want of a wenue is aided by pleading 


1040 


Want of a venue of a fact that is only 
laid in aggravation of damages is 


1042 


Matters touching the perſon may be 
ptiri- 
ge of attorney, or alienee in abate- 
ment | 1173, 1243 
On an indictment for not returning 2 
juſtice's warrant the venue need only 
come from the place where the te- 
glect was, without regard to where 
the warrant was made or executed 
1191, 1193 


1214 


1253 
1418 


The aſſignment of a bail-bond may be 
laid in another county than where 


1455 


Huſband and wife bring a ſcire fac« 
on a judgment recovered by the wi 
dum ſola, there need be no place 
named where the marriage was had 


1504 


See Ybatement, Convittions, Pu. 


Will aid a defective averment of the | 
indoriement of a bill of 1 | 


dll 


veruict nds that there is ſuch à 1. 
nor but that for tweniy years id 
hath been but one freehoid ſuiadi 
it ſha!l not be intended that the 1. 


nor is deſlroyed, but that the * 
vices are iuipended J 


It 


> 


A jury may find againſt the admiſfon 
of the parties, where the matter is 
within the iſſue Page 864 

If the jury in a ſpecial verdict find the 
iſſue, all that they find afterward» 
is ſurpluſage 865 

It is not neceflary to find the life of a 
tenant for life, as in a plea 999 

An adminiſtrator, made by a particu 
lar ordinary, recovers execution in a 
ſeire fa.ias, and after elegit executed 
brings ejectment, and on drawing up 
the ſpecial verdict the fault of the 
commiſſion of adminiſtration did not 
appear; the court refuſed to ſet it 
right, becauſe the objection was not 
made at the time of drawing up the 
verdict 4, 1037 

A verdict cannot be falſified in the 
point tried by the ifſue in tail 1050 

In caſe upon an agreement that the 
plaintiff was to buy for the defend- 
ant all the plumbs he could, r. the 
plaintiff ſhews that he brought ſo 
many; the want of averring, that 
they were all he could buy is cured 
by verdict 1061 

A verdict that finds but part of the 
matter in iſſue is ill, and a wenire 
facias ae novo ſhall go for the whole 

1521 

See Bills of exchange, FRO: 

nag” Deeds, Fozm and ſub- 
ance, ntendment, n 
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, pals, Crial, Venue. 
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| Univerſities. 
Their power of conferring degrees 
1 
If the courts will take notice, — 
courts of the univerſities proceed ac- 
cording to the civil law 1344, 1347 
Uoid aud Uoidable, See Diſconti- 
nuauce, Return. 


Uſes. 
The invention of them ) 
A feoffment or releaſe may be * 


ö 


contained in the SEconD VOLUME. 


— 


N o ER 1 
Indietment againſt ' a pariſh, for that 


* 


S. conveys to the uſe of himſelf for 
years if he ſo long live, remain 
to AJ. for 25 years, remainder to the 
heirs of the body of S. no uſe will 
reſult to S. for his life, and the re- 
mainder to the heirs of his body, is 
void — Page 854 

Power of cef/uy gue u/e before the ſta- 

"$36 


Wager of law. 


OES not lie in die, where 2 
charter concerning land is de- 
manded 992 


Warrants. 


If a warrant of a juſtice of peace need 
be returnable at a time and place 
certain 1195 

The conſtable may keep the warrant 
for his own juſtification, but muſt 
make return of what he has done 
upon it 119 

A judge's warrant cannot be ani 4 
after his commiſſion is determined 


See Yverment, Attozney $3 
Deer-ſtealing, - Juſtices, Herre, 


Warranty. 
Of goods may be before the (ale; or 
at the ſale, but not after 1120 
| Ma Pp. 
An aQtion lies for topping the plain- 
tiff's way, without Che title 
093 


the highway was very Wal, and fo 
narrow that the people” could not 
paſs, naught; for not thewing that 


without thewing that they were © it was out of repair 
the uſe of the teotice, c. 801 Incroaching upon a highway 2 
charge of repairing it 1170 


The - 


4 Table of the Priicipal Ae. te 

to him, bis depoſition canvot be re 5 
ME. on the highways by 22 & 23 Page 1008 
2. c. 17. muſt ſpecify the par- Truſtees, who had purchaſed lands, 
ticular days /Page 358 admitted to prove the value of them, 


| BL cums 


Wills... 


* ſchedule, without wit - 
_ or an executor, declared a 
1282 


wiede examined to prove the teſ- 
tator's intent 1326 


Wine. 


A merchant importer cannot ſell wine 
by the gallon to be drank in another 


3 houſe e ; "18481 | 


Witneſs. 


A woman not be admitted an evi- 
dene to prove her marriage with a 


| 3 
he appointment of the fix days . 
| 


man that is livin 752 
— ſor a exchioge, 
| ä fend - 
ene 
| 8 
"IIS neg y 
e. the pilot fo fo bie f WA 
defendant. - 1007 
A perſon to whom the Ging in demand 


.- 1s made over as a ſecurity among 

other things. which are a ſufficient 

* ſecurity without it, cannot be a wit- 

3d neſs . 1008 
. A man who conveys lands may be a 
N witneſs againſt his title, but be is 
not compellable | ibid. 

After a witneſs has been examined to 


1 


| 


| 


: a title in chancery the land deſcends 


N 


ö . 


notwithſtanding, the objection, that 
it was to diſcharge themſelves. of 
1166 


breach of truſt 


On a trial concerning the conſtitution 
of a borough, whether any perſon 
can be elected into the common 
council but thoſe who are inhabi- 
tants and hold buryage tenures; 
one who comes within both theſe 


-qualifications is no witneſs to prove 


conſtitution 


1353 


E 


turn of nen eff inventus to a cafias as 
ſatisfaciendum, the bailiff cannot be 
a witneſs to prove that he endea- 


voured to take him, tc. 


14H 


An attachment againſt a witneſs tor 


not appearing 


Women. 


A woman appointed 


vorkbould, — * a by deputy 
— | 
See Addition. 


1 | Mozds. See Slander. 
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The recital of awritin.a 
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ogy a 


be jud of, without having WE 


writ before the court 
A writ cannot be averred 
of the king's bench at 
the time of vacation 
See Erroz, Parliament, 
riance. 


903 


to be ſued out 
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